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Nations, thoug! 1 
noble and important, has no 
therto treated of with. the care 15 


oy 2 
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N Part of inankind, have therefore g 


as eren a falſe 1 e of it. The gene- 
rality of writers, and even celebrated authors, 
comprehend under the name of the Law 

Nations, only certain maxims, and .cuſtoms, 


This is to conſme, 


very narrow 8 a law 8 0 


five in Us own nature, and im whic 


are ſo intimately conce 
thus they at the ſame. ae d 


ing its true origin. 
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The Law of Nations is certainly. A natural 
| law, fince the L aw of Nature is not leſs ob. 
 Higatory, with reſpe& to ſtates, or to men 
united in political ſociety, . than to individuals. 
„ But to form an exact knowledge of this law 
12 | tit is not ſufficient to know, what the Law of 
| Nature preſcribes to the individuals of the hu- 
man race. The application of a rule to va. 
rious ſudjects, can no otherwiſe be made, but 
in 4 manner agreeable to the nature of each 
ſubject; whence there reſults a natural Law 
of Nations as a particular ſcience, conſiſting in 
a 2 juſt and rational application of the Law of 
Nature to the affairs and condu& of nations 
1 and ſovereign princes. All thoſe treaties, there- 
pn fore, in which the Law of Nations is blend. 
1 ed and confounded with the ordinary Law of 
3 Nature, are incapable of conveying a diſtind 
1 dea, a ſolid 1 of the Wd Law 0 

; Nations. 


The nd have often MS Pe the Law 

of Nations with the Law 'of Nature, calling the. 
Law of Nations (Fur Gemium) the Law of Nt 

ture, as being generally acknowledged and 
adopted by all polite nations. We know the 

"definitions" given by the Emperor Jaſtinian of 

"the Law of Nature, the Law of Nations, and 
"the Civil Law. The Law of Nature, wa 

he, 0 that which nature raed 10 Ou 
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5 Vis x vero hoc ſolum oaturs, 10 6 j jure ain 6 


cu. d Office Lib. III. Ge 5 ; * 1 
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mall: thus; he. defines. 9 Law of Nature f in- = 
the moſt extenſive: ſenſe, and not the: Law of, 

Nature peculiar; to man, that; flows, fiom his : 
rational, as Well as from his animal, nature., 
he Civil Law, that Fmperor... adde, it e 
which. each nhtion. bat ęſtabliſbed fur itſelf, and 

is proper to each Aale or civil. ſocictyj. And 0 
' law, which. natural reaſon has ęſtabli hed. among 
all. mankind, and is equally obſerved by all people, 
is called the Law of Nations, as being a Law 
which all nations follew*®. In the following pas 
ragraph the Emperor ſeems to approach nearer 
tothe ſenſe. we have at preſent given to this 
term.. The Law. of. Nations,, lays. he, is common 
to the whale human, race. , The.. exigencies and 
neceſſities of mankind © have induced all nation: 


to. conflitute certain rules of right. For wars have 


ariſen and produced captivity and ſervitude, which 
are contrary to the Law of Nature; fence origi. 
nally, and by the Law f Nature, all men were 
born free. But what he adds, that almoſt all 


Jus . naturale eſt, quod 
natura omnia animalia do- 
uit. Inſiit. N I. Tit. II. 


Quad quiſque populus 
= BS jus har id ip 
ius proprium civitatis e 


| are; utantur. bid. 1 
us autem gentium omi 
humano generi- commune eſt, 
nam uſu exigente & hamanis 
neceſſitatibus, gentes humanz 
jura quedam fibi con{tituerint. 


rocaturque jus civile, quaſi | 


jus proprium ipſius civitatis: 
quod vero naturalis ratio in- 


ter omnes homines 2 . 


id apud omnes peræque cuſ- 


itur, vocaturque Jus gen» s 


tom, quaſi quo jure omnes 


Bella etenim orta ſunt & capti- | 


vitates ſequutæ & ſervitutes, 
uz ſunt naturali juri contra- 
. Jure enim naturali om- 


nes homines ab initio liberi 
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conträcks, thoſe ef buying and ſelling,” of be 
partnerſhip, truſt, and an infinite number of 
others, owe their origin to this law of W 5 
tions; this I fay, proves that Juſtinian 
| thought, that according to the ſtate and Ss 
tions in which men are placed, right reaſon 
has difated to them certain maxims of equity, 
fo founded on the nature of things, that they 
have been acknowledged and admitted by all. 
This is ſtill no more than the Due of uy | 
e to all mankind. POL, Wo) 


- The Whitans, PRONE acknovlodgel a law 
dee to nations with reſpect to each other, 
and to this law they referred that of embaſſies, 
They had alſo their Fecial' Law, which was 
nothing more than the Law of Nations, with 
reſpect to publie treaties, and particularly to 
war. The fecials were the interpreters, the 


dians, and in ſome 1 the SOL * the 
bebe 1 a SD 


The moderns nn agree to confine the 
law of Nations to the juſt regulations which 
ought to fubſiſt between nations or ſovereign 
| Dy They differ only in the idea they en: 


Fetiala, quod fdei pub- pacis conſſitvefctur. Ex his 
er inter populos præerant: mittebant, ante quam concipere- 

nam per hos fiebat, ut juſtam tur, qui res, repeterent 3. & per 
conciperetur bellum (& inde hos etiam MRP ſit W a 
deſitum) & ut feeder fides dz Ling. Lat. Lib, 
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Bt; conſent, 0 271 
ünguiſbes oy eI 
8. ſeveral perſons, in variqus times and places, | 


| boa he could not always. acquire. Moſe' a] 


n * 3 grigin wy 4 heſe re re 8 and 


e enen upon hie ch they "a are eſtabliſh; : 
4 Grotius un ſerſtinis by tlie | 


ed. | The celebrated 
Law of Nation 354 a law eltabliſhed by the com. 
the p ple, and” lie "ls" dif: 

Law of nature: e en 


e maintain the fame thing a 48 ce tain ; 5 this 
* qught to he rel ferred to A general & ile. ' Now 


6, in queſtions, of. this Kind, th e C he cauſe ufe can dul 


1. be attrihuted to "the. one. or 7 ie "other" 'of 


ee theſe two, either a juſt confs ubtice” dravin 
0 * from. natural principles, or a unkrepfat" con: 


| 6 os, The firſt di covers to us the Law | 


« 4 l W a LO big Law of "Na: 
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15 1 c 1 TY e ti" excel. 
ve work, that, this e . 5 bad a "glirhp fe 
oft the uth ; put as he broke up the land, 
if 1 may be e allowed the 5 and in- 


veſtigated an important ſubject, much negle@- 


ed before his, time, it is not Lurprifing” that 


. mind, overcharged by an immenſe - [variety 


jects and citations which entered into his 


tina ideas ſo necelfary in the ſciencos,” Per- 
ſuaded that nations, o ſovereign powers, are 
ſubject to the authority of the Law ' of big 


| ks the. e of bien he 10 tre , 


is 
15 7993 577 "ea? 71 * * 


Is De Fure Belli & Packs, 1 late. by Pairs an 
nary Diſcourſe, 8 41. 


quently 
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a real to them; = this learned i : : 


in fact, acknowledged a e Law of Na- : 


tions, which he ſomewhere calls the internal Law 


of Nations; 3 and perhaps It will appear that” he 


differed. from us, only in his terms, But we 
have already obſerved that in order to form ; 
this natural Law of N ations, it is not ſuf. 


ficient, ſimply, to apply to nations, what the 


Law of Nature decides in regard to indivi- 


| duals. | I And beſſdes, Grotius, by his very dif. 
| tinction, and in affecting to give the name of 
the Law. of. Nations only to maàxims eſtabliſh- | 


ed by the conſent of the people, ſeems to inti- 


mate, that ſovereigns, with reſpect to each other, 
can only preſs the obſervation of theſe laſt max 


ims, reſerving the internal law for the direction 
of their own conſciences. If therefore from the 
idea that LON, ſocieties. or nations live vith- 


. 


are e, as 1 bodies to the Law & 


N ature, . Grotius had moreover conſidered, that 


the law ought to be applied to theſe new 
fubjectz, in a manner ſuitable to their na- 


ture, t this judicious author would have acknow- 
ledged, without difficulty, that the natural Law 


of Nations is 2 particular ſcience; that by this 


law is. produced even an external | obligation i 


between nations, independently of their voli- 


tion hs and that the conſent of different ſtates 


is ly te e. uren | and _ ſource « of a kind 
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ee laws walled the ee, Low tl — 


x tai 0 re 3 18 Pa 
t abilities, morwithſtanding his paradoxes, 
and [deeftable? maxims: Hobbes, I ſay, Was, 
[' believe, the firſt Who gave a diſtin; though 
imperfect ideq of the Law of Nations. He 
divides the Law of Nature, into that of man, 
and that of ater, and this laſt according to 5 
him, is what is commonly called the Law of 
Nations. Tue \maximsy he adds, , each of. 
: theſe laws are preciſely the i fame'y bud ar fates 
in ſome meaſure acquire perſonal property, the 
Same law that it termed natural ben 208 ſpeak. 
of the duties individuali, is called the Law. 
of Nations, when applied to the entire bodies of & . 
flate or nation ., "This! author has well obs 
ſerved, that the Law of Nations ig the Law of 
Nature applied to ſtates or nations. But we 
ſhall ſee in the courſe of this work, that he is 
miſtaken in imagining, that the Law of Na- 
ture can ſuffer no neceſſary change in this ap- 
plication; from whence he has concluded, that 
the: ie oF the” Lao ol nen an 00 | 
B41 53 13 ; ' : - 
* Rurſus (les) 8 Fry inflict Probes pro- 
dividi poteſt in naturalem ho- pro hominum perſonales, 
minum, que ſola obtinuit lex quam loquentes de homi- 
dici Lex Natura, et natu - num ſingulorum officio natu- 
ralem eivitati quæ digi © ralem dicimus applicata totis 
poteſt Lex ae vulgo civitatibus, nationibus, five gen 
autem io us Gentium appella- tibus K Gentium. De 
tur. 1 14 utriuſque ea- Cive C, XI. y 4+ 
fm fine quia civitares N 
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| ---Puffendosf: declares, + hg he wave, ehe 
1 eee treated n ol the Law, of Nations; | 
but has every Where . n Shs; Ton of 


een ee ſo fed: ie cen 
4 n . et 


FX 8 the. Water _ commentator on 
Grotious and Puſſendorf has approached: much 
nearer. tava juſt idea of the Law of Natiqns, 
Thaugh the work is in every body's hands, I ſhall 
here, for the convenience of the reader, tran: 
ſeribe the note of that learned tranſſator of Gre: 

tius's Lawaf Wat and Peace, Book I. Chap. 1, 
$ 14. Note 3. 1: confeſs. ſays he, that there 
+ are laws common to all nations or affairs, 
*, which ought tobe obſerved by every Bation 
e with reſpect to each other; and if people 
e eall this the Lazu f Natiant, they may dg ſo 
with great propriety, But the conſent of. dit. 
et ferent people is not the foundation of thoſe 
i obligations, by which they are bound to ob- 
64 ſer ve thoſe laws, and therefore cannot. take 
“e place here in any manner, the principles and 
a: ep of ſuch: a law, are in fact the 


2 vie ot all the difference conſiſts in the 2 
be plication, made. of it, varied 3 Ritle on ac 


„ Puſfendorf's Law ef Nature ad. ene, . 1. £. m. 
by 23. | 


* count 


F ei. @Qoa 


at 
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ta individuals. He, only praiſes: Budeus's mer 
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40 dn af alk differande chat Saran ſabbite 
in the manner in which ſocieties: diſcharge chair | 
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he BENS has a POR A en a 
ſerved, that the rules and 'degifons:.of the law 
of nature cinnothbe applied merelynand ſimply 
to ſoverdign fates.» and that they muſk neeeſſa - 
rily fuffer ſome changes according to the na- 


ture of the new ſubjetts ta which they are ap- 


plied. But:ittdbes-motj appear! that her has ſeen 
che full extent of this idea, ſince/ he ſeems not =» 


to approve of treating the Law of Nations ſer. 


parately from the Law af Nature, 38 it —_— 


thod, ſaying, . that that author had reaſon 40 
„ ſhew, in his ( Zlementu Philgſ. Pratt.) after 

e particularly treating of the Law of Nature, | 
the application that may be made of it, in 
“ relation to nations with reſpect to each ether; 
* ſo far, at leaſt, as things may permit or re- 
9 quite This was placing it 50 a good 


footing... But it required more profound . 
 fleQion, and more-extenſive, views, in order: to 
conceive the idea of a ſyſtem of the Law of 


Nature, that was thus the law of  ſayereigns 
and of nations; to perceive the utility of ſuch 
a work, and elpecially/t to * the firſt, ite: } AFACURS 


5 2 ; * 5 5 
l 5 
4 i 


i Now 2 on öde ei ure . Vork, from 
Law of Nature and Nations, which I ſuſpe&ed that Barbey- 


Bock II. Chap. III. 5 23. has derived this idea of 


f hare not been able Pe. Law of Nations, 
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his glory was reſerved for the Baron de Wol- 
| fius. That great philoſopher- ſaw that the appli- 
cation of the Law of Nature to nations in a 
body, or to ſtates, modiſied by the nature of 
the ſubjects, could not be made with preciſion, 
with clearneſs and ſolidity, without the aſſiſt- 
ance of general principles, and the Jeading opi. 
nions that ought to regulate. them; that it is 
by the means of theſe: principles alone, that we 
can evidently ſhew- how, in virtue of the Law 
of Nature itſelf, the deciſions of thiat law with 
reſpect to individuals, ought to be changed and 
modified, when they are applied to ſtates or 
political ſoeieties, and to form this a natural and 
neceſſary law of nations: whence he has con- 
eluded, that it was requiſite to form à parti. 
cular ſyſtem of the Law of Nations, and he has 


happily executed it. 
| piper” 9-287 


If it was not more pro- 


per to abridge, in order to 

avoid repetitious, and to take 
y nature; the natural Law of 
Nations, is the natural Jaw of 


advantages of notions alread 
formed and eſtabliſhed, in the 
minds of men; if, I ſay, 
from all theſe reaſons, it was 
not more convenient to ſyp- 


poſe here, the knowledge of 
preferred the ſhorteſt. ' The 


the ordinary Law of Nature, 
in order to apply it to ſove- 
reign ſtates ; inſtead of ſpeak- 
ing of that application, it 
Would be more xaQt to toy, 


But it is juſt we ſhould 
here inſert what "One: e 188 ! in hey 


* ſo called, is the natural 


largely treated of; it is ſhorter 
to make ſimply the rational " 


o 6... 


that as the be of ed, pro- 


of man, founded on his 


political ſocieties, founded on 
the nature of thoſe ſocieties. 
But as theſs two methods re- 
turn to the ſame ſource, I have 


Law of nature having been 


lication of i it to nations. 


; 3 2 « Nations 


EL * * * N 
4 - Nations; an hel, among themſelves ac 
+ « knowledge no other law, than that which na- 
2 « ture herſelf has eſtabliſhed,” it will therefore 
; perhaps appear ſuperfluous to give a treatiſe on 
i the Law of Nations diſtin& from the Law of 
. Nature. But thoſe who think thus, have not | 
e © ſufficiently, ſtudied the ſubject. Nations, it is 
Y « true, can only be conſidered as ſo, many par- 
2 « ticular perſons, living together in the ſtate of 
: “nature; and for that reaſon, we ought to ap- 
ö : „ ply to them, all the duties and rights which 
; ; * nature preſcribes to, and lays upon mankind, 


nas they are born naturally free, and are only 

e bound to each other by the ſingle knot nature 
derſelf has tied. The law which ariſes from 
this application, and the obligation reſulting 
„from it, proceed from that immutable law 
* founded on the nature of man; : and in this 
“ manner the Law of Natiozs certainly belongs 

„ to the Law of Nature: it is therefore called 
the natural Law of Nations, with reſpect to its 
origin, and the neceſſary law, in relation to 
its obligatory force. This law is common to 
all nations, and that which does not reſpect 
it in its actions, Hoe a aw! common to all 
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PREFACE 


4 laws reſulting in virtue of che Let) of Na. 
© ture, from the a& of affoeiatnon, which" has | 
4 formed the political body; the nature and ef. 
_ © ſence of thefe moral perſons neeeſſarily differ in 
e many feſpects, from the nature and eſſence of 
„ phyfieal individuals, or the men ef when they 
* are compoſed: When therefore we would ap- 
c ply to nations; the duties which che Law of 
Nature preſcribes to each man in particular and 
„ the right it attributes te him in order that he 
% may fulfil his duties; theſe rights and theſe - 
d duties being no other than what are agreeable 
to the nature ef the ſubſects, they muſt neceſſa- 
&« yily ſuffer in che application, a change ſuitable 
. to tie new ſubje@s to which they are applied. 
4 We thus fee; that the Law of Nations does not 
* in every thing remain the fame, as the Law 
of Nature, regulating the actions of indiyi- 
& duals. Why then may it not be treated of ſe - 
ao Man he a dar, e to N 8 8 1 


— mytelf — f ths hates of fuck. 

a work, I waited with impatience” for that pud⸗ 
liſhed by M. Wolfius, and as ſoon us it ap- 
peared, formed the deſign of facilitating, for 
the advantage of a greater number of readers, 
the knowledge of the great idea it preſents. 
The treatiſe wrote by the philoſopher of Hall 

on the Law of Nations, is dependent on all 
thoſe of the ſame author on the philoſophy of 
95 Law of Nature. In order to read and 


-% o — - 
- * — — — . * * 3 a 
| _ _ \ — ne rn Sr | — ey _ — 6 * A 
. _ : * — — dA ban ; TAs os 255 
2 | 2 a n . . 8 GENT N gi . * 
— 1 1 — — — 0 a „ * NE 2 * 3 r 2 i 
5 j »» ee ohh — — — N e " * F ? by 
t r 4 * * 2 r * 5 8 : & 
WR Lg I A Gs _ n 4 * * EY REIT ANNE D - * EL « \ 
* * 1288 * * 105; 1 v © a * 
* N 4 0 * ory K 5 5 r 0 4 ; 
* 4 2 p * * * — N 
4 - x 5 
9 * : x * 
. 0 
ka. * * . 
* 


OFF 4 0 E. 


| piiderſtand it, it is nec 
teen or ſerentken volumes in quarto which pre- 
ceded it. Beſides, it is written in the method, 
and even iti the form of geom 


fons to whom the knowledge, and the taſte of the 


true principles of the Law of Nations are moſt im- 
portant attd foſt defirable.” 1 thought at firſt that 


I ſhould have had nothing farther to do, than dei 
raching this treatiſt from his intire ſyſtem, by ren 


dering it independent of every thing M. Won 
fins had faid before, and clothing it in a mere 


agreeable form, more proper to afford it a re. 
ception in the polite wofld. 1 made ſome at- 
tempts to do ttiis; but 1 ſoon found; that if 1 


would procure tender Kom that eder of perſons 


for whom 1 deſigned to write, and produce any 
advantage from it, I ought to form à very 


different work from that 1 had before in my | 


eye, and to begin my labours again. The me- 
mod M. Worrrus has followed, has ſpread a 
dryneſs through his book, and has in many re- 
ſpeQs rendered it Incomplete. The ſubjeQs are 
diſperſed through it in a manner that gives great 


fatigue to the attention; and as the author has 
treated of the public univerſal law, in his la, 


of Nature, he frequently contents himſelf with 


teferring to it, when in the Law of Nations 
he ſpeaks of * duties of 2 nation towards 


itſelf, 
4 have 


« 
* K * 2 


ellary to have ſtudied fix- 


ical works: ob. 
ſtacles which render it almoſt uſelefs to the per- 
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tt have therefore confined myſelf to . 
ing- from M. Worpus's. work what I found 

| beſt, eſpecially with; reſpect to definitions and 
general principles; but -I have made uſe of 
choice in drawing them from this ſource, and 
have accommodated to my plan the materials I 
have taken from thence, Thoſe who. have read 
M. Worrius's treatiſes. of the Law of Nature, 
and the Law of Nations, will ſee what advan- 
tage I have made of them. Had I every-where 
pointed out what I have borrowed, my pages 
would have been crowded. with citations. equally 
uſeleſs and diſagreeable to the reader. It is bet⸗ 
ter to, acknowledge here, once for all, the obli- 
gations I am under to this great maſter. Thougb 
my work, as thoſe will ſee who give themſelves 
the trouble to make the compariſon, - be very 
di ferent from, his, I confeſs that I ſhould never 
1 have had the aſſurance to enter into ſo vaſt a 

| Ly field, if the celebrated philoſopher of Hall had 
—_: ' not marched before me, and offered * * 
| bb Ws of his light. 
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1 have 8 2 let "my ul 
and oppoſed his ſentiments : | and ſhall here 
give ſeveral examples of it. M. Worrvs, 
drawn away, perhaps, by. a erowd of writers 
adopts ſeveral Propoſitions » to treat of the 


ln the VIIIth Pare of the Law of Nature and in te 
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a man. Happily, for the 


EY a 


\ 


nature of patrimoniu]! kingdoms, without reject- 
ing or contfadieting- ſentiments ſo ' injurious” to 


mankind. I do not even admit of denomination, 
which I find equally ſhocking, improper and dan- 
gerous, both-in its effects, and in the impreſſions 
it may give to ſovereigus; and in this, I flatter 


| myſelf; I ſhall'ohtain the ſuffrage of every man 


Who 1 che reaſon ng” een > a true 
citizens": Rake j.. pp gd, Mo good des 
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that we are nate ply, allowed to, make uſe of 


N 


and I am op to | find 1 the work of fo \ great 


difficult to ſhew the contrary. 6 even, from; M. 


Worx4us'sprinciples themſelves. , _ What I have. 
ſaid on an e uy [fs . ſep. Bogk WS 
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From the beginning of my 


77 
Voluntary. M. Wolvius deduces the idea from 


a kind of grand Republic 0 Civitatis Maxime ) 


inſtituted by nature herſelf, and of which all the 


nations of the world are members. 10 According 
to him the Voluntary Law of Nations would re- 
ſemble the civil law of that 


This idea does not fatisfy me, and Ido not find ; 
| the fiftion of ſuch a * either very Juſt, 
a b 3 12 or 


Ebb 1 ve = 
found that 1 differ intirely Fe fl M. Woll rius, i in 

the manner of eſtabliſhing the foundations of 
that ſpecies of the Law of Nations, which we call 


nd Republic. 
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or ſolid enough to deduce the tule of a, Law of 
Nations | univerſally and neceſſarily admitted a- 


mong ſovereign ſtates. I acknowledge no other 


natural ſociety among nations than that which 
nature has eſtabliſhed among all men. It is eſ- 
ſential to all civil ſociety ( Civitatis)) chat each 
member has given up his right to the body of 
the ſociety, and that it has an authority of com- 
manding all the members, of giving them laws, 


and of conſtraining thoſe who refuſe to obey. 


Nothing like this. can be conceived or ſuppoſed 


to ſubſiſt between nations. Each ſovereign ſtate 


pretends to be, and actually is, independent of 


all others. They ought all, according to M. 


Wolrius himſelf, to be conſidered as ſo many 
individuals who live together in the ſtate of 
nature, ani acknon ledge no other laws but 
thoſe of nature, or of © her author; / Now 


Nature eſtabliſhed a general ſociety among all men 


when ſhe laid them under an abſolute neceſſity 
of the ſuccours of thoſe in their own likeneſs, 
in order to live like men; but the has not ex- 
preſsly impoſed, upon them the obligation of 
uniting in civil ſocieiy, properly. io called ; and and 
if all followed the laws of this- good mother, 
their being ſubject to civil ſociety | would be of 
no uſe? Tis true, men being far from volun- 
tarily obſerving the rules of the Law of Nature, 
they have had recourſe to a political aſſociation, 


25 . . Proper remedy againſt the 2 
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of the multitude, as the only means of ſecuring _ 
the eſtates of the good, and of reſtraining the 
wicked: and the Law of Nature itſelf approves 
of this eſtabliſhment. But it is eaſy to perceive, 
that a civil ſociety between nations is not ſo ne- 
ceſſary as between individuals. We cannot then 
ſay that nature equally recommends it, much leſs; 


that ſhe has preſeribed it. Individuals are fo 


made, and are capable of doing ſo little by 


| themſelves, that they can ſcarcely ſubſiſt without 
the ſuccours and laws of civil ſociety. That as 


ſoon as a conſiderable number of them are united 
under the ſame government, they find themſelves 


| able to ſupply moſt of their wants, and the 


ſuccours of other political ſocieties is not ſo ne« 
ceſſary to them as. that of individuals is to an 
individual. Theſe ſocieties have ſtill, it is true, 
powerful motives for carrying on a communica« 
tion and commerce with each other, and they 
are even obliged to it; for no man can, without 
good reaſon, | refuſe. aſſiſtance to another man-. 
But the Law of Nature may ſuffice to regulate 
this commerce, and- this correſpondence. . States 
conduct themſelves in a different manner from 
individuals. It is not commonly the caprice 
or blind impetuoſity of a ſingle perſon that 
forms the reſolutions, and determines the ſteps 
of the public: they are carried on with more 
deliberation - and circumſpection: and, on ' dif« 
ficult or important occaſions, they arrange them-' 
ſelves, and enter into rules, by means of treas | 
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| ceſſary to each ſtate, in order that it may dif- 
charge what it owes to itſelf and to the citizens, 

andicondu@ itſelf in the moſt convenient” mans 

ner. Once more, it is fafficient that nations 

- conform/ to what is required of chem by the 
natural and . Se eee 1 
= In” | 


. of Nature cannot be always followed in 
che commerce and fociety of nations; changes 


are deduced from the nutural 1 liberty of nati 1 
from the intereſt of their eon fafery, he 
5 e their 2 8 <orreſponigunee, their re · 
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Let us add, that independence 18 eras ne- 
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muſt be made in it, which you can only de- 
duce from this idea of a kind of grand repub- 


lic of nations, whoſe laws, dictated by found Wl 

reaſon, and founded on neceſſity, will regulate | 

thoſe changes to be made in the natural and . 

_ neceſſary aw. of Nations, as the civil laws de- | 

_ termine thofe that ſhould be made in a' ſtate in 5 
relation to the natural laws of individuals. I do 

not perceive the neceflity of this conſequence, 

and I dare promiſe myſelf to ſhew' in this work, Wii © 

that all che modifiextions, reftritions, and, in Wil © 

2 word, all the changes neceſſary to be intro - 

| duced into the affairs of nations, according to I 

woes rigeur of the Law of Nature, from which u 

formed the volurtary Law of Nations; I dare WW 

promiſe myſelf, 1 My, dhat all eb change Wl 


ciprocal 


P R E T A 0 E. 


ciprocal duties, and the diftinaions: n has 
ternal and external, their perfect and imperfett 

laws, by reaſoning. nearly as M. Worrims has 

done, with refpe& to e in r e 


on the Law of Nature. AER. - 1 


FP We ſee in is treatiſe how the rules which 
in virtue of natural liberty ought to be admit - 
ted in the external law, do not deſtroy the obli- 
gation impoſed” on each in point of conſcience, 

by the internal law. It is eafy to apply this doc- 
trine to nations, and to inform them, by dif. 
tinguiſhing carefully the internal from the ex- 
| ternal law, that is, the neceflary from the vo- 
luntary Law of Nations, that they are not per- 
mitted to do whatever they may be able to do 
with impunity, if it be not approved by the 
immutable laws of en e the WP op 


| conſcience. 5 8 i | 
ce; N beg qual obliged to nk: 19 508 : 
K them their exceptions and modifications, pro. 
In duced by the rigour of the neceſſary law, whe- 


ther it be dedueed from the idea of a great re · 
public, of which all people are ſuppoſed to be 


8 the members, or whether drawn from the ſources 
are where I propoſe to ſearch for them; nothing 
ces i binders our calling the right which reſults from 
ns, em the voluntary Law of Nations, to diſtin- 

guth it from the Ef wer wa Law of 


Nations and of 
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| indifferent i in themſelves ; ; what is axally + 8 
ant is carefully to diſtinguiſh theſe two kinds of 
laws, in order that we may never confound what 
is juſt and good in Itſelf, with OE « is mene 0 
one 15 6 e a e, Telly 


| The Neceſſary and Vollmenry, — 3 of Nations, 
are then both eſtabliſhed by nature; but each in 
a different manner: the firſt as à ſacred. law, 


which nations and ſovereigns ought to reſpect 


and follow in all their actions; the ſecond, a8 4 
rule which the welfare and common ſafety obliges 


them to admit in their tranſactions with each 
other. The neceſſary law immediately proceeds 


from nature; and that common mother of men 


recommends the obſervance of the voluntary Law 


of Na ations, in conſideration of the ſtate i in which 
nations are found with reſpect to each other, 
and for the advantage of their attairs. T his double 
law founded on certain and invariable principles, 
is capable of demonſtration, and will be 5 
principal Me of this Toke. 


j 


There is her kind of the Th of 8 


which authors call arbitrary, becauſe it proceeds 
from the will or conſent of nations. States. as 


well as individuals may acquire rights, and con- 
tract obligations by expreſs engagements, by 
pacts and treaties ; there reſult from theſe a con- 
ventional Law of Nations, peculiar to the con- 


tracting powers. Nations may alſo bind them- 
ſelves WP tacit conſent : * POR this is founded 


whatever 
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whatever manners: have: introduced among k- 1 
ferent people, and which form the cuſtoms of 
nations, or the Law of Nations founded on cuſ- 
tom. It is evident that this law can impoſe an ob- 
lization only on thoſe nations who have adopted 
theſe cuſtoms by long uſe,” It is a particular law, 
in the ſame, manner as the conventional law. 
Both derive all their force from the Law of Na- 
ture, which preſcribes to · nations the obſervation 
of their engagements, whether expreſs: or tacit. 
The ſame Law of Nature ought to regulate the 
conduct of ſtates in relation to the treaties they 
conclude, and to the cuſtoms they adopt. I am 
obliged to confine myſelf to the general rules and 


principles which the Law of Nature ſurniſh for 


the direction of ſovereigns in this reſpe&. The 
particulars of the different treaties, and the va- 
rious cuſtoms of different people belong to hif- 
tory, and not to.a ſyſtematic treatiſe, on the Law 
of dn 5 a 
Such a treatiſe ought principally to conſiſt, ag- 
we have already obſerved, in a judicious” and 
rational application of the principles of the Law 
of Nature to the affairs and conduct of nations 
and ſorereigns. The ſtudy of the Law of Na- 
tions ſuppoſes then a previous knowledge of the 
uniform Law of Nature. I ſuppoſe therefore,” 
that my readers, to a certain degree at leaſt, are. 
acquainted with this knowledge. However, "TY 


We 6 do not love to 80 elſew here in ſearch of 
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proofs of what our author adv ances; 1 POR” ben 


care to eſtabliſh, in a few words, the moſt im- 


portant of theſe principles of the Law of Nature, 


Which I have applied to nations. Bit 1 have not 


always thought it neceflary to demonſtrate them, 
by. tracing them to their, primary foundations, 
and have ſometimes contented myſelf with ſup- 
porting them on common truths, acknowledged 
by every reader of integrity, without puſhing the 


analyſis. further. It is ſufficient for me to per- 


ſuade, and for this purpoſe to advance nothing 


as à principle, that will not Tann, by admitted 


by ane e man. 


The Law of Nations | is the 1 of enter 


| It i is principally for them, and for their miniſters, 


that it ought to be written. All men are indeed 
intereſted in it; and the ſtudy of its maxims are, 
in a free country, proper for every citizen : but 
it would ſignify little to inſtruct only private 


perſons, who are not called to the councils 


of nations, and who do not determine their 


ſteps. If the conductors of ſtates, if all thoſe 


who are employed in public affairs, condeſcend- 
ed to -apply ſeriouſly to the ſtudy of a ſcience 


Which ought to be their law and their compals, | 


what fruits might we not expe& from a good 
treatiſe on the Law of Nations ? We every day 


perceive thoſe of a good body of laws in civil fo- 
mm : "the Law of Nations i is as much above the 


civil 
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aa law. in, its importance, E thi proceedings. 
of nations and ſovereigns ana in ann. e 
e thols of MINS DONS: Et: en od 
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But fatal. experience 100 _—_ Proves, ee 
little thoſe who are at the head of affairs trouble 
themſelves about what is right, where they hope 
to find their. advantage. Contented with applying 
themſelves to politics, that arę often falſe, ſince 
they are often unjuſt; molt of them believe they 
have done enough, when they have well ſtudied 
them. In the mean time we may ay of ſtates, 
What has been long acknowledged in regard to 55 
private perſons; that there is no better and ſafer 
policy than that which is founded on virtue. 
Ciceko, as great a maſter in the conduct of a 5 1 
ſtate as in eloquence and philoſophy, did not 5 Nh 4 
content himſelf with rejecting the vulgar maxim, | 
that the repyblic could not be happily governed 
| vithout committing injuſtice ; ; he went ſo far as 
to eſtabliſh the contrary as an invariable truth, 
and maintained, that no one could adminiſter the | 
public affairs in a ſalutary manner, if he did not at- 
tach himſelf to che moſt FRA Juſtice . : 


Providence, from time to time, gives the Weid 
Na and fainiſters Nene with 8 great 


* Nikhil ei * 2 de Republica pute e & . 

5 poſſim longius progredi, nifi fie confirmatum, non modo 
alſum eſſe iſtud, fine injuria non poſſe, ſed hoc veriſſimum, | 

fine ſumma juſtitia Rempublicam regi non poſſe, Cictn, 


Fragment. ex Lib. de Republica, | 1 wp 


rn * F A C K. 


ee Let us not loſe the hope that the nuke 
of theſe wiſe conductors of nations will one day 
be multiphed ; and while we wait for it, let each 
of us labour i in 2 his There,” to pigs on. n d baker 
tines < 5 


rt is e with a view off io thoſe ' 
reliſh this work, to whom it is of the moſt im- 
portance that they ſhould read and reliſh it, that 
[ have ſometimes joined examples to maxims; 
and IJ have been confirmed in my opinion, by the 
approbation of one of thoſe miniſters who are 
the enlightened friends of the human race, and 
who alone ought to enter into the councils of 
EkEeings. But I have uſed this ornament with re- 
Tg ſerve. Without ever endeavouring to make a 
_ vain parade of erudition, I have only been wil⸗ 
lng from time to time, to relax the mind of 
my reader, or to render the doctrine more ſen- 
ſible by an example ; ; ſometimes to ſhew that the 
practice of nations is conformable to. principle; 
and when I have found eccaſion, I have endea; 
voured above all things, to inſpire a love of vir- 
tue,. by ſhewing it amiable, worthy of our ho- 
mage, in ſome truly great men, and even moſt. 
ſolidly uſeful, by ſo me ſtriking paſſages of 
hiſtory. I have taken the greateſt part of my 
1 1 examples from modern hiſtory, as moſt intereſt- 
1 ing, and to a peating thoſe which GRorius, 
1 Porrzxpoar, and their commentators have ac- 
cxmulated, : 


7 
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As to the reſt, both in theſe examples and in 
my reaſonings, I have ſtudied to offend nobody, 

_ propoſing to obſerve religiouſly the reſpect that is 

due to nations-and to ſovereign powers. But I 

have made it a ſtill more inviolable law to reſpect 

the truth and the intereſt of the human race. If 
the baſe flatterers of deſpotic power riſe up againſt | 

my principles, I ſhall have on my fide the virtuous- 
man, the friend of the laws, the man 8 men 

and the true citizen. | 


1 ſhould have choſen to be ſilent, could I not 
have followed in my writings the light of con- 
ſcience. But nothing has reſtrained my pen, and 

I am incapable of proſtituting it to flattery. ” 0 
was born in a country of which liberty is the 
ſoul, the treaſure, and the fundamental law: I may 
alſo, from my birth, -be the friend of all nations. 
Theſe happy circumſtances have encouraged me 
to attempt the rendering myſelf uſeful to man- 
kind by this work. I am ſenſible of the weakneſs 
of 'my abilities, and my talents ; ; I have ſeen that 

I have undertaken a painful taſk ; but I ſhall be 
ſatisfied if readers worthy of e ſhall diſcover 
in my labours, the honeſt man and the citizen. 
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Idea and general Principles of the 
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d advantage by means of their union. 
Such a ſociety has its affairs and intereſts, it 
nd takes reſolutions in common, and thus becomes a — 


wn GENERAL PRINCIPLES 


To eſtabliſh en a ſolid foundation che obligations and 
laws of nations, is the deſign of this work. The law f 
nations 1s the ſcience of the Jaw ſubſſting between nations of 

fates „and of the obligations that flow from it. 


In this treatiſe it will appear, in what manner ſtates 


„ -Vefinition of as ſuch, ought to regulate all their tions. We ſhall ex. 
* . amine the obligations of a people, bot with regard to 


themſelves and to others, and by that means diſcover the 
laws reſulting from thoſe obligations. For the law being 
nothing more than the power of doing whatever is mo- 
. . . rally poſſible, that is, whatever is of advantage, and con- 
ſiſtent with duty; it is evident that the law is derived fron 
duty, or from paſlive obligation; the obligation we ar 
under to act i in ſuch a manner. It is therefore necel- 
ſary that a nation ſhould inform itſelf of its obligations, 
not only to avoid the violation of its duty; but alſoto l 
2. able to know with certainty its own rights, or what i 
may lawfully require from others. 

"$2. Nations being compoſed of men naturally foe and; in. 
In what light dependent, and who, before the eſtabliſhment of civil ſo- 
nations or ſtates 
_ ought to be con- eieties, live together in the ſtate of nature, nations, or 

wg ſovereign ſtates; are to be conſidered as ſo many fire 
x perſons, living together in the ſtate of nature. 
1 | It is evident from the law of nature, (that all men being 
= | naturally free and independent, they - cannot loſe thele 
* * bleſſings without their own conſent. Citiaens camot eu- 
. - joy them fully and abſolutely in any ſtate, becauſe the 
aue ſurrendered a part of theſe privileges to the ſor- 
= „ But che body of the natiom, the fats, mim 

Abſolutely free and independent with reſpect to all met, 
vor to foreign nations, ba 26h it A. Yoluntatity fub- 
3 1 w to chem. 

—_ 4 Nawe Abe av e faves e mee, — 

. — = aniion tet lage, not being fufficient to free then 

"jet, * from the obligation of obſerving theſe la wa, ſince bf 
uus union they do not ceaſe to be men; the entire nation 
whoſe common will is only the reſult of the united # 
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Ti and is tree ae eee And 5 I ; 
er five: the law ariſes from the obligation, as we have juſt t „ 
| ſerved ($ 3.) the Ration has alſo the fame laws that na. "8 


tes, ture b gi to 8 for the perform of _ or 
ex- duty. - © Ter. u, e eee, th 7 
| to We muſt then Footy: to nations the ves wy the kw: "IM > 

the of nature, in "order to diſcover what are their obli- 1 oy wn is 

ing gations, arid what are their laws ; ; conſequently the hue f 5 ö 

mo- nations is originally no ore than the /aw of nature applied Mp 


to nations. But as tlie application of a rule cannot be 
juſt and reaſonable, if it be not mide in a manner 

| ſuitable to the ſubject; we are not to believe that the 
law of nations is preciſely, and in every eaſe, the ſame | 
| 23 the law of nature, the ſubjects of them only en- 
cepted, ſo that we need only ſubſtitute nations for in- 
dividuals: A ſtate or civil ſociety is a 8 very dif- . PT 
ferent from an individual of the human race : whence, in | ge, 
many eaſes, there follow, in virtue of the laws &f na- 


il ſo⸗ ture themſelves, very different obligations and rigs” , 725 
5, Of for the fame general rule applied to two ſubjects, ei ; Poe, 
produce exactly the ſame decifions, when the ſub- wa 


jets are different; ſince a particular rule that is very -- +1: 
jult with reſpeCt to one ſubject, is not applicable to another 
ſubject of a wry different nature. There are then _— 


nine between fate and ſtate, as it would between man 


ſore and man. We muſt therefore know' how to accommo- 542 
Nath tate the appilestion of it to different ſubjets 3 els 
the art of applying it with a juſtneſs founded on 2 8 

tight rea N wandert dhe haw of "nations A diſtin& „ 

| ſcience, =: 9H 5 25 1 


we el det the nerfſvy „ "I 1 
in tus application” of the law of nature to nations. Delite e 


lt is nawſary, "becauſe nations are abſolutely obliged law of nations, a 


N This law contains r 


2 law i is not leſs 1 * 1 1 4 
ſtates are compoſed of men, their rveſblutions area 


Abtei 


. 


nor diſpenſe 
with the obli- 
tions tha 
w from it. 


men, under whatever relation they act This is 


tural law of nations. VE 7 


wa | nei - that ariſe from it neceſſary and indiſpenſable; 3 
ther change it, 5 


© ad 


ful conventions and treaties, from thoſe that ave not law- 


"ſtrengthen by manners and cuſtoms. / 


the internal law of nature or of conf 
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by men, hs the law of nature. is obligatory to 


which Grotius, and thoſe who follow him, call the % 
nal lau of nations, on account of its being obligatoryits: 
nations in point of conſcience. - un n it * nas | 


Since then the neceſſary law of 7 rations oodfits in 8 q 
application of the law of nature i states, and is im- 
mutable, as being founded on the! ature. of things, and; 
in particular on the nature of man; it ws, * bod 
neceſſary law of nations is immutable EFF 


Whence, as this law is immutable, 4 aheelgains | 


can neither make any changes in it by e 4 

diſpenſe with it ae nor Were with re- 

ſpect to each other. 5 | 
This is the prixtiple by which we may diſtinguiſh nk 


ful; and innocent, and rational euſtows, from tho that 
are unjuſt and cenſurable. * ; 
There are things juft and permitted: by che "neceſ- f 
* law of nations, which ſtates may agree to eſtabliſh 
between each other, and which they may een, oy 
thoſe that are indifferent, which differ ne- Bates may 
agree to. eſtabliſh at pleaſure by treaties, or introduce 
ſuch cuſtom, or ſuch practice as they ſhall think pro- 
per. But all the treaties and all the cuſtams contrary 
to what the neceſſary law of Nations pre ies, or that 
are ſuch as it forbids, are unlawfül. hall here- ! 
after find that they are not always ſuch 26 are agree able to 
and that for 
reaſons which ſhall be given in their proper place, 
theſe conventions, or theſe treaties, are only valid by 


the citernal law, Nations belng free Mg | 


* 7 5 
BF 
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0 TE LAW © or NATIONS. 


hough the actions of one of them are legal and are con- 
demned by the laws of conſcience, the others are obliged NS, 
to hear with them, when thoſe actions do not injure their 285 
perlect rights. The liberty of one nation will not remain "2 
entire, if the others arpogate to themſelves an infpetion 4 
into the rules of its conduct. For this muſt be contrary „„ 
to the law of nature which declares as nation free " 3 
1 of others. . | | 51122 60 
Man is ſo formed by nature, She he cannot fuffer by 10 
unſelf and he neceſſarily ſtands in need of the aſſiſtance aB a 
and ſupport of creatures like himſelf, to preſerve and per- n 
ect his own being, and to enjoy the life of a rational ani- ; 
mal. This is ſufficiently proved by experience. We 
have inſtances of men nouriſhed among the bears, who _ 
hadineither'a language, nor the uſe of reaſon, and like the 1 
beaſts} had only the ſenſual powers. We ſee moreo ver 
thit nature has refuſed men the natural ſtrength and arms. | .2 
with which ſhe has furniſhed other animals, giving them * 
inſtead of theſe advantages, thoſe of reaſon and ſpeech, or KC 
atleaſt the power of acquiring them by a commerce with 
their fellow beings. Speech enables them to converſe 
with each other, and enables them to extend, aud niſe 
to perfection, cheir reaſon and knowledge z and being ö 
thus rendered intelligent, they find à thouffind methode 
| of preſerving themſelves, and ſupplying their wants. ; " - nn f 
ry one alſo becomes ſenſible that he can neither lire "is 
happily,-nor improve himſelf without the aſſiſtance and _ - 
converſation of others. Since then nature has thus formed 5 
| mankind,” it is a "manifeſt proof that ſhe deſigned they 
| Gould; converſe with one another, and 1 to 2 
their mutual aid and aſſiſtance. 5 
From hence) is deduced that natural fociery cles Of 
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among men. The general law of ſociety is, chat each 
ſhould do for others Whatever their neceſſities require, and 
they are capable of doing, without neglecting what they 
ove to themſelves: a law which all men ought to obſerye 
1 lire 1 their ee, and in confor- 
mity 


P rr 


* 


9 11. 


our own ſafety, our happineſs, our moſt preci 1 26 4 


| And between * 


into particular engagements towards thoſe with whom the 


S mitted their will, to the body of 1 the ſociety, 5 : 
© thing that concerns their common pelface frog 0 
forward that body, that ſtate, and its conductor, an 


mity to the views of . common e a | laws ab 


* tages,ought to render ſacred to every one of us Sachs 
the general obligation that binds us to the obſerxance e, 
our duty: let us fulfil it with care, if we would N N ' 
 deayour to promote our higheſt happineſs. 

1 is eaſy to conceive the felicity the world would ef 1 

re all men willing to obſerve the rule that has been juſt 
laid down. On the contrary, if every man would think > 
+ ſolely and immediately for br imſelf, and would do nothing : 
for others, all mankind would be very unhappy. Let us 
then endeavour to promote the happineſs of all; thus al 
"will endeavour to Promote ours, and we hall ela 
our felicity on the moſt ſolid foundations. I "4 


The univerſal ſociety of the human race being an ind "3 
tution of nature, that is, a neceſſary conſequence af the 
nature of man; all men, in whatſoever ſtation they ae. 
placed, are obliged to cultivate and diſcharge ite duties... 
They cannot diſpenſe with it by any conven rion, orprings, 
aſſociation. When they unite in civil ſociety i in order | 
form a ſeparate ſtate, or nation, they. may juſtly en 


ENTS 


| aſſociate themſelves; but they are ſtill under "the obligation 
of performingtheir duty to the reſt of the buman ſpe ict 


at 3 m common, and Eras referred their dei andfub * 


1 15 „ „ 'C "to * 


to + 


fulfil the duties of humanity towards ſtrangers. ue 6 
| ching that no longer depends on the liberty of private pare. | 
ſons, and the ſtate is particularly to obſeryi chem with” ws if 
other ſtates. 'We' have already ſeen (6 9) that, men, 
unitedin ſociety, remain ſubjeQ to the obligations img 
| upon them by human nature: that t lociety, conſidered! 4 
moral perſon, from its having an underſtanding, valitiol 
+ IP peculiar to itſelf, HEY to lv 
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or THE LAW OF NATION, . 


* Pk n or An as a man was 3 Ev 
before theſe eſtabliſhments, to live with ether wen. 35 
that is, aceoxding to the law of the natural ſociety, 4 ef. ; 
tabliſhed among the human race; obſerving the cxcepti- 
aus that may ariſe from the differencgof the ſubjects. _ 

As to the end of the natural ſociety eſtabliſhed. be- 


tween all mankind, is their lending their mutual aſſiſt- What is the end 


ance towards their own. perfection and that of the ſtate ; vations. | 

and as the pation conſidered as ſo many free perſons -. 

who live together in a (tate of nature, are obliged to cul- 

tivate between each other this intercourſe of humanigy z 

the end of the great ſociety eſtabliſhed by nature be- 

tween all nations is alſo a mutual aſſiſtance for the im 

proyement of themſelves and their ſtate. e 
The firſt general law, which the very end of he” | 913. 

ſociety of nations diſcovers, is that each nation ought The general 


to contribute all in its power to the happineſs and per- inp.” un 


ſection of others. 8 


But the duties towards ourſelves, having incomeftibly F 14. 
the advantage over. our duty with reſpect to others, 2 be 1 ce 
nation ought in the firſt place, preferably ta all other con- am. 
bderations, to do whatever it can to promote Its, own hap- 
pineſs and perſectian. (I fay whatever it ca», not only in 
a phyſical, but in moral ſenſe, that is, what it can do 
lawfully, and conſiſtently. with juſtice and integrity.) 
When therefore it cannot contribute to the welfare of 
another without doing an efſential injury to itſelf, the ob- 
ligation ceaſes on this particular occaſion, and the nation 
is conſidered as under an impoſſibility of performing Wos: _ 
ollce. 

Nations being free. and Fe 7 of each otbes, in 


the ſame manner as men are naturally free and independ- The 3 te-. | 


and in» 


nation ought to be left in the peaceable enjoyment of that 8 ba 
liberty it has derived from nature, The natyralſociety of 
nations cannot ſubliſt, if the rights each has received from 


n reſpefted, None would "MY 2» a 


ent, the ſecond general law of their ſociety is, that each during ba the 


2 2 7. 20 
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= nouns its Uberty;” it would rather break off all commerce 
E + with thoſe that ſhould attempt to violate it. IG 
16. From this liberty and independence it Collin; that 
thisliberty, every nation is to judge of what its conſcience demands, of 
what it can or cannot do, of what is proper or improper 
to be done; and conſequently to examine and determine 
42, ARE it can perform any office for another, without 
| being wanting in what it owes to itſelf. In all caſes then, 

I wherea nation has the liberty of judging what its duty re 
| __ quires, another cannot oblige it to act in ſuch or ſuch a 
manner. For the attempting this would be doing an in- 
1 jury to the liberty of nations. A right to offer conſtraint 
= to a free perſon, can only be inveſted in us in ſuch caſes 
PE: where that perſon is bound to perform ſome particular 
thing for us, or from a particular reaſon that does not 
depend on his judgment; or, in a word, where we hare 

"0 complete authority over him. 

917. In order perfectly to underſtand this, it is be 8 
Dit ws, that the obligation, and the fight correſpondent 
; oor mol. laws to it, or flowing from it, is diſtingitiſhed i into external and 
exrernal, per- internal. The obligation is internal, as it binds the con- 
fea. and i per” ſcience, and as it comprehends the rules of our duty: it is 

external, as it is conſidered relatively to other men, and as 
it produces ſome right between them. The internal obli- 
gation is always the ſame in nature, though it varies in 
degree: but the external obligation is divided into pere 
and imperfect, and the right that reſults from it is alſo 
perfect and imperfect. The perfect right is that to which is 
; Joined the right of conſtraining thoſe who refuſe to ful- 
l the obligation reſulting from itz and the imperfe? 
| right is that unaccompanied by this right of conſtraint. 
The perfed? obligation is that which produces the right of 
ember; the pI ue: another 0 a right We. 

| F demand. | | 
_ It may now hs comprehended without difficulty, why 
the right is always imperfect, when the obligation which 


anſwers to it, depends on the judgment of another. For 


in 
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be 


OO 


2 = ow 2. 


longer e on the i other to refolve what ought to be 
done in order to obey the laws of conſcience. | Our obli- 


F 


conſtraint, it would no 


gation is always imperfect in relation to another, when 


| the decifion of what we have to do is reſerved to our- 


ſelves, and this deciſion is reſerved to us on all occaſions _. 3 
where we have a right to be fre. N "I 

Since men are naturally equal, and- their vighty a . s 18. f 
ligations are the ſame, as equally proceeding from nature, ,tivns 
nations compoſed of men conſidered as ſo many free per- 
ſons, living together in the ſtate of nature, are naturally 
equal, and receive from nature the ſame obligations and _ 
rights. Power or weakneſs does not in this reſpect pro- _ ml 
duce any difference. A dwarf is as much a man as a 1. 
giant; a ſmall republic is as much a "IRA Nene as 11 . 
moſt powerful kingdom. 50 IP 

From a neceſſary conſequenct of this e e i 0 
permitted to one nation, is permitted to all; and W . is An 2 of this 
not permitted to one, is not permitted to y other. e 1 

A nation has then a right to perform e it S0 
thinks fit, both when they do not concern the proper and Hab has quthos | 

1 y aver its own 


perfect rights of any other, and when it is bound to it only actions when 


by an internal, without any perfeZ external obligation, and is jus? de oem 


P 


under no external perfect abligation. If it makes an ill uſe of ightsof ot others, 


its liderty, it offendgz but others ought to ſulfer it to do 

ſo, having no right to command it to do otherwiſe. 8 a f 
Nations being free, independent and equal, and having f 21. 

a right to judge according to the dictates of conſcience, of eee. | 

what is to be done in order to fulfil its duties; the effect ↄf law of ations.” 

all this is, the producing, at leaſt externally, and among 4 


men, @ perf& equality of rights between nations, in the 


| adminiſtration of their affairs, and the purſuit of their 


pretenſions, without regard to the intrinſic juſtice of 
their conduct, of which others have no right to form a 
definitive judgment; ſo that what is permitted in one, is 
allo permitted in the other, and they ought to be conſi- 


dered in human ſociety as having an equal right. 


Every 


Tue law of va- the ſafety of all ſtates, that if they aceuſtom themſelves to 


tions againſt the 


_ 4nfractors of the 
law ob nations. ſelves with the hopes of ſclf-preſervation, and of enjoying 


"ag rule oy this judice of the liberty of nations. All are free and indepen | 
Jaw 


22. 


27 


natural ſociety. And ſince they are obliged to cultixate 


bol eſtabliſhing the foundation of thoſe laws. . 


But care muſt be taken not to extend this Jaw ta the pre: 


that others have a gn to e that 12 550 viols tes the 


IDEA AND GENERAL PRINCH 
Prery: a in fact, pretends to have j Ni 


in the difference that may ariſe, and neither one nor the 4 


other ought to intereſt itſelf in forming a judgment of the 
diſputes of other nations. The nation that has afted 


_ wrong, has offended againſt its conſeience; but as it may | 
do whatever it has a right to perform, it cannot be accuſe 


ed of violating the laws of ſociety. _ ö 
It is therefore neceſſary, on many eats, tha a 12. 


tions ſhould ſuffer certain things to be done, that are very 
| unjuſt and blameable in their own nature, becauſe they 


cannot oppoſe it by open force, without violating the liberty 
of ſome particular ſtate, and deſtroying the foundation of 


that ſociety, it is rightly preſumed, that all nations Jay 
conſented to the principle we bave juſt eltabliſhed. . 1 
rules that ſlow from this principle, from what Mr. Wos 
calls tbe voluntary latu of %ations ; and nothing prevents 
our uſing the ſame term, though we have imagined that 
we ought to deviate from that great man in our manpa 


The laws of natural ſociety are of ſuch inportanen 
trample them under their feet, no people can flatter them- 


tranquillity at home, whatever wiſe, juſt an: 
meaſures they may purſue. Now all men and all fates har 
a perfect right to thoſe things that are neceſſary for their 
| preſervation; ſince this right is equivalent tc an indiſpen- 
fable obligation. All nations have then 2 right to repel by 
force, hae openly violates the laws of the ſaciety which 


nature has eſtabliſhed among them, or that direct a a 


tacks the welfare and ſafety of that ſociet, 


dent, but obliged to preſerve the laws of ſociety which 
nature has eſtabliſhed amang them, and ſo far obliged, 


"ants 


— 


ide re = have not 1 any authority over . 
che goonduQt of an one, farther than che inteteſt of the 
the ina focicty 18 concerned. The genetal and ehmmon 
ted e of nations, with re $0\the conduct of all ſove- | 


ri Rates, ought to be * | 
bags between dlm. 
The ſeveral engage ppants into, which e ans; $ __ 
| 0 bebe law of nations called conventional Aae ee e 
it i evi ent that a treaty binds only the 1 — law of 
the conventional law of nations, is ny; 
tan unt ticular law. All that can be doge 
lis ſubject i in a treatiſe che law of nations, is there: 1 
fore to give the general rules that ought to be obſerved _ 4 
tions in relation to treaties The pagticulars of  — . 
tie different agre#mentYFelate to what paſſes between 
certain nations; but the law and the obligations e 5 
ſtomit, is matter of fact, and belongs to hiſtory, 5 
Certain maxims, an L.cuſtoms conſecrated by Ins os 1 
and obſe erxed by nations between each other as a kind of The of nations. | 
aw, from the cuftomary law of nalin, or the cuftom of 
Wtionc, This law is founded on a tacit conſent, or if you 
Jil on a tacit convention of the nations that obſerve it 
with reſpect to each-gther. Whence it appears that it is 5 
f binding to thoſe ations that have adopted it, and that 
iis not univerſal, any inore than conventional laws. It 
ed of this clomary law, that the 
ting ii it, do not belong to a ſyſtematic 
ations, Leit that we ought to con- 
| ing a general theory of it; that i, 3 
Hothe rules which here ought to be obſerved, as well #1 
ith reſpect to its effects, as in relation to the matter it= 
elf: and in this laſt reſpect, theſe rules will ſerve woe: >» 
linguiſh, the lawful and innocent cuſtoms, from thoſe - | 
Wat are unjuſt and illegal. | » | | 
| When a cuſtom is generally eſtabliſhed; either between $ 26. 
nation: + cate on . n The generalruls 


8 


12 


3 3%; 
Of the politive 
law of nations. 


is under an obligation to abandowl n 


la ＋ nations. 


of them ſeparately, But after bayng eſtabliſhed, with” 


ciety, the exzernul law, that ought to be obſerved amg 


the internal law, which is always @bligatory with" 


5 thors have eee by the names PORy 


IDEA AND GENER AT. PRINCIPLESHONS 


of a certain continent, as of Eire? for examples 
theſe who®have a more frequent correſpondenge z if ui 
cuſtom isi in its own nature indiffexer Dt, and much " 
it be a wiſe and uſeful one, it ought 
thoſe nations wh6: are conſitere d. 


thing vnjuſt or © ilegal, it is wie no 15 2 Wait 4 


to oblige or permit a nation t vi la te a natural To 4 | 

Theſe three kinds of the lawWſnations, vo/untary, wk 
ventional, and cuflomary, togetheny compoſe the Pofitrue low 
of nations. For they all proc from the violation of 
nations; the voluntary lau, from their preſumed conſent} 
the conventional laid from an expreſs conſent; and the 
cuſſomary law, from a tacit conſent: and as there call N 
uo other manner of deducing any law from the will of 
nations, there are only theſe three kinds of * of 


18 1 
a, F k _ 


We have carefully diſtinguiſtied from Wen 0 * | 


WF 


or neceſſary la of nations; without, however, treating 


reſpect to each, what the law nece arily preſeribes; we 
ſhall at length add, how and in what manner the deciſions 
of the voluntary law ought to be mipdified, or wich igghs ; 
x xplain, how, > 


ſame thing in other terms, we ſhall 
tue of the liberty of nations, ang the 


them, differs in certain inſtances from the mixims off 


pect to conſcience. As to the laws introduced by treas 

ties, or by cuſtom, there is no room to fear, that any one 
will confound them with the natural law ot nations 
They form that ſpecies of the law of nations which. 3 au- 


ye at preſent A 2 direRion, i in relation to. 6 28. 
ny .A general max · 
f ary-and. voluntary, laws, we jm with regard 
ery /aw being always obliga- fo the uſe of the 
neceſſary and 
tory n reſpeRt to ence, a nation ought never to voluntary law. 
loſe fight of it, when it deliberates on the part ĩt „„ 
order to fulfil its duty; but when it is requiſite 
wine, what it may require from other ſtates, it 
Tult the voluntary Jaw, the maxims of which 


are conſecrated to the Rery and advantage of univerſal. 


r 


W 


* 
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1 188 or ſovereign. States, 


NATION or a ſtate i is, as. has ag: ſaid at the 
beginning of this work, a body politic, or a ſo- 
ciety of men united together to promote their mutual 
lafety and advantage by means of their union. 

From the very deſign that induces a number of men to 
form a, ſociety that has its common intereſts, and ought to 
c in concert, it is neceſſary that there ſhould be eſtabliſh- 
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The authority 
of the body po- 


litic over 


members. 


65 
Of the ſeveral 
kinds of govern- 


ment. 
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5 What are ſove- 
reign ſtates, 


. 


$5- 


- 


e 


IF of ſtates bound 
by unequal al- 
lance 


or NATIONS. 


ed; a public ahboriey, to order 1 direkt . hs 10 


be done by each in relation to the end of the aſſociation. 
This political authority is the ſovereignty, and be, or they 


| who are inveſted with it are the ſovereign. | 
It is evident from the ver} act of the civil or politica 


aſſociation, that each citizen ſubjects i elf to the autho- 


rity of the entire body, in every thing t that” relates to the 


common welfare. The authority of all G er each member, 


therefore eſſentially belongs to the body politic, or to the 
ſtates; but the exereiſe of that authority may be placed i in 


different hands according as the ſociety tha 1 ordain. 
If the body of the nation keeps in its own hands the 
empire, or the right of command, it is 4 popular govern- 


ment, a democracy; if it refers it to a certain number of 
citizens, to a ſenate, it eſtabliſhes a republic, an arifts- 


cracy; in ſhort, if it confides the government to a ſingle 
perſon, the ſtate becomes a monarehy. | 

_ Theſe three kinds of government may be variouſly 
combined and modified. We. ſhall not here enter into 
the particulars ; this ſubject belonging to the public un- 
verſal law : it is ſufficient, in this work, to eſtabliſh the 


general principles neceſſary for the deciſion of thoſe fit | 


putes that may ariſe between nations. 
Every nation that governs itſelf, under what forms ſoe- 
ver, without any dependence on a foreign power, is 2 


ſovereign ſlate. Its rights are naturally the ſame as thoſe 


of any other ſtate, Such are moral perſons who live 


together in a natural ſociety, under the law of nations. 
To give a nation a Tight to make an immediate figure in 


this grand ſociety, it is ſufficient if it be really fovereign 
and independent ; that is, it muſt govern itſelf by its own 
authority and laws, * 


We ought therefore to reckon in the number of inf | 


reigns, thoſe ſtates that have bound themſelyes to another 
more powerful, by an unequal alliance, in which, as Ariſ- 
totle ſays, to the more powerful is given more . 
and to the weaker, more In” e 


"The 
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0 finitely varied. But whatever they are, provided the . 
; ferior ally reſerves, to itſelf the ſovereignty, or the right oo 
ſ of governing its own body, it ought to be <onſidered as 

| an independent ſtate, that keeps up correſpondence with 
[ others undef the authotity of the law of nations. | 5 
. Conſ:quently a "weak ſtate that, in order to provide for ES. 6. 
A its ſafety, places itſelf under the protection of a more of OT : 
„ powerful one, and from gratitude, enters into engage- 
| ments to perform ſeveral offices equivalent to that protec- 
| tion, without in the leaſt ſtripping itſelf of the right of "> oy | 
| government and ſovereiguty; that ſtate, I ſay, does not „ 
f ceaſe on this account, to be placed among the ſovereigns e 


who acknowledge no other law, than that of nations. 


3 There is no more difficulty with reſpect to tributary” " on 
5 ſtates: for though tribute paid (o a foreign power, in aa EN 
ö ſome degree diminiſhes the dignity of the ſtates, from . 8 
its being a confeſſion of their 7 wes yet it ſuffers their Op 
ſovereignty to ſubſiſt entire. The cuſtom. of paying tri- 
bute was formerly very common; the weakeſt purchaſ. 
: ing by that- means of him who was more powerful a 
; freedom from vexations; or, ſecuring at this erpence, his 
protection, without ceaſing to be ſovereigns® ne 4 188 
The Germanlle nations have introduced another cuſtom, C8655 vg 
: that bf reguiring homage from a ſtate either vanquiſhed, Faber ne 1 
5 or too weak to make reſiſtanes. Sometimes à prince 5 A my i 
7 has even given ſovereignties in fief, and ſovereigns have wt N 5 
1 voluntarily rendered themſelves feudatories to others. „ 
. When the homage leaves independency and ſovereign „ 
; thority 1 in the adminiſtration. of the. tate, and only 
b means certain duties to the lord of the fief, or evena * 
J mere honorary acknowledgment, it does not prevent tje 


. late or the feudatory prince, being ſtrily ſovereign. 
ö The king of Naples pays homage | for his kingdom to the 
pope; andiyet is nevertheleſs reckoned. among the Wa: e 
b 25 — — 4s 1 
f | C e The Ys 


9. 

Of two ſtates 
ſubject to the 

fame prince. 


br NATIONS, e, post! 


"fo ſovercigh. Rates may alſo be ſubject to the ſame 
> PE without any dependence on each other, and bach 
may retain all its national rights free and fovereign ; the 
king of Pruſſia is fovercign prince of Neufchatel in 


Switzerland, withour that principality being i in any man- 


ner united to his other dominions; fo that the Neufchate- 
Hans, in virtue of their franchiſes, may "ſerve a foreign 
power at war with the king of Pruſſia, provided that the 


war be not on account of that principality. 


I 8 
or. a ſtate form- 
ing a federal 
republic. 


In ſhort, ſeveral ſovereign and independent ſtates mgy 


a themſelves together by a pe erpetual confederacy, 
without each in particular ceaſing to be a perfect ſine. 


They will form together a federal republic: the deliber:- 


tions in common will offer no viglence to the ſovereignty 


WE: 6 Tho 
Of a ſtate that 
hs paſſed under 
the dominion af 

another prince, 


another, can no longer ſorm a ſtate, and 


of each member, though they may, in certain reſped, 
put ſome conſtraint on the exerciſe of it, in virtue of vo- 


luntary engagements. A perſon does not ceaſe to be fret 


and independent, when he is oblige ed to fulfil the engage 
ments into which he has very willingly entered. 
Such were formerly the cities of Greece; ſuch are at 


preſent the Heven United Provinces. of the Netherland 


and ſuch the members of the Helvetic body. 
But a people, that has paſſed} undef the 


n a direct man- 
ner make uſe of the law of nations. Such were the peo 
ple and kingdoms Which the Romans rendered ſubject to 
their empire; the moſt, even of thoſe whom they ho- 
noured with the name of friends and allies, no longet 
formed ſtates. Within themſelves they were governed by 
their own laws and magiſtrates; but without, they were 


in every thing obliged to follow the orders of Rome; 


they dared not of themſclves make either war or an 11 


liance, and could not treat with nations. 


The law of nations is the law of ſovereigns: 1 5 
and independent are moral perſons, and their laws and 
hues, we are to eſtabliſh in this treatiſe. 1 


CHAP. 


3 


dominion of 


General Pritciplesof the Duties of a Nation towatd: 2 


m SO 
le J. the tights of a | IF ſpring from its obligations, it F 13. , 
R is principally from thoſe that relate to itſelf, Its du- A R. 9 5 
aj ties towards others, alſo depend very much on thoſe to- to its tatgre, 
jy; WT wards itſelf, by which a nation ought to; regulate and | | 
e. meaſure its con uct. As e are then to treat of the N 
ph obligations and rig] its of nations, order demands that we 
ty ſhould begin with cſtabliſhig what each owes. to' its * 2 
ts, own welfare. 1 
0 The general and fundamental rule of Fo Auth 8 
ee ourſelves is, that every moral being ought to g ina ” = 5 
ge- ner conformable to nature, nature. conuemienter viuere. "A + E ; 

nation is a being determined by its eſſential properties, | erate, 
at that has its own nature, and can act in conformity A 
ds, . There are then the actions öf a natioi | 

wherein it is concerned i in its national character, and 9 | 
of Wi ne either ſuitable or oppoſite to what conſtitutes a nation: 
an- ſo that it is not a matter of indiſference whether it per forms 2 : 
C0- ſome of theſe actions, and omits others. In this reſpeAt * 
| to de Law of Nature prefcribes its duties. We mall ſee in . 
ho- this ſirſt book, what conduct a nation ought. to obſexve, in hin g a 
get i order that it may not be wanting to itſelf. But we ſhall | 5 
hb ft etch out a general idea of this ſubject. my „ 
ere He who no langet exiſts, can have no duties to pers. 9 Ps 55 Ra 5 
ne; bm; a moral being is charged with obligations to him- of _ oY 


Jl ſelf with a view to his perfection. and happineſs : for to ow: of a , 


a preſerve and to perfed his own nature is the ſum of all. 75 
free lis duties to Himel. FF 
and The preſetyationwof a a nation 'conlifts i in a be dutstiez a * 1 
„ical afteelation of which it is formed. a a period” 0 


r. . FE 2 | is 


| "a put to this 3 1 or 1 no go a fub- 


fiſts, though the individuals that compoſed it, ſtill exiſt. 
The perfection of a nation is found in hat renders it 
capable of obtaining the end of cif Toblety : and à nation 
is in a perfect ſtate, when nothing neceffary i 1s wanting to 
arrive at that end. We know that the perfection of 2 
thing in general conſiſts, in a perfect concord of all that 
2.4 cConſtitutes the thing what it is, tending to the fame end. 
8 A nation being a multitude of men united together! in civil 
5 ſociety, if in that multitude all conſpire 1 to obtain the end 
propoſed j in forming a civil ſociety, the nation is perfect; 
and it is more orlef> ſo, according as it a} proaches mo! 
or leſs to that perfect agreement. In 15 fame manner it 
external ſtate will be more or leſs perfect, according as it 
concurs with the intrinſie perſection of the nation. 
LS The end 5 civil ſociety is procuring for the citizens 
What i the end Fhatever t their neceſſities require, the conveniencies and 
ol civil ſociety. 
ier, accommodations of life, and in general, whatever conſti 
tutes happineſs; z with the peaceful poſſeſſion: of Proper: 
method of obtaining juſtice with ſecurity z and, in ſhor, 
a mutual defence againſt all violence from without. 
It i is now caſy-to form a jult idea of the perfection of 
ſtate or nation, for every thing muſt conſpire. ro promote 
theſe ends. 3 "© 4 
916. In the aft of aſſociation, i in 1 virtue of Which a ok 


A nation is un- of men form together a ſlate or nation, each individual has 
der an obligation 


to preſerve itſelf entered i into engagements with all, to proguitte the com. 
5 mon welfare; and all have entered i into engagements with 
oa each individual to facilitate for him the means of ppl 
ling his neceſſities, and to protect and defend him, Its 


. manifeſt that theſe reciprocal en $4 ap can no other- 
| | 8 wiſe be fulfilled than by maintainin the political aſſocia· 
$87 tion. Ihe entire nation is then obliged: 10 „ 
* nl aſſociation : and as in its duration che preſeryation of of the 


| nation Lt it follows N "thence | that eren 
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political ſociety ſubſiſts, _ whole nation is e to 
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chap. 1 THE, DUTIES or A NAT 


cio is obige perform _ dy of ſelf-pr * ; 
tion. EDO 6 * 
This g PR e to . creatures. of God, 
is not derived to nations immediately from Nature, but 
fromthe agreement by which civil ſociety is formed: it is 
therefore not abſolute, but conditional; that 1 is, it ſup- 
poſes an human act, a part or agreement of ſociety : and 
25 the parts may be diſſolved by common confent SR | 8 
parties, if the individuals that compoſe a nation unani- a 5.9 
ouſly conſent to break the knot that binds them, they, 
may be permitted to do it, and thus to deſtroy the ſtate ooo 
nation; but they doubtleſs cannot innocently do it, if 3 * 
'they take this ſtep without juſt and weighty reaſons; for pF 
civilfocieties are approved by the Lawyof Nature, which | 
recommends them to man, as the true means of —_myz 
al their wants, and of advancing effectually towards their 
proper perfection. Moreover civil ſociety is ſo uſeful, ſo. 
neceſſary even to all citizens, that it may well be conſi- | 
dered as morally impoſſible for them to conſent „ 
mouſly to break it without neceſſity. But what e, 
may, or ought to do, what the majority of them may re- 
ſolve in certain eaſes of neceſſity, or in preſſing exigen- 1 
cies; are queſtions that will be treated of elſewhere: e 
they cannot be ſolidly determined without ſome principles, 35 be 
which we have not yet eſtabliſhed. It is ſuſficient for 15 la 
the preſent that we have in general proved, that while the 


* 


Hour to preſerve it. 3 5 * 
11 a nation is e to . inſet,” it is not leſs 5 2 17. : 
obliged carefully to preſerve all its members. The nation E 15 
owes this to itfelf; ſince the loſs of even one of ns 

weakens it, and is injurious to its own pre- ey 
ſervation. It owes this alſo to the members in particula e 
in conſequence# of che very act of aſſociation; for thoſe 00 
hrs gan a nation are, united for their defence and 


„ 
. . 


8 
* 8 f 


common advantage z and none can juſtly be . 

. this union, and of the advantages which flow kaun, the 
while he on his ſide fulfils the condition-.k. 

The body of a uation cannot then abandon a ed in] 

a town, or even a particular perſon, who has done his tion 

part, unleſs obliged to it from neceſſity, or unleſs it is the 

made neceſſary by the e e ny on Ne Nat 

poo ſafety. Fo e itte 

518. ,, Since then 2 nation is PF. to DONG > n it alte 

A eee 1 has a right,. to every thing neceſlary for its preſervation, 1 1 

ing neceſſary for the Law of Nature gives us a right to every thing,” ci; 


* — without which we could nat fulfil our obligation; other the 
3 wiſe it would oblige us to do impoſſibilities; or rather Wi tik 
4 ould contradict itſelf in preſcribing a duty, and prohibit. ſelf, 
© at the ſamè time the only means of fulfilling it. I. mor 

will doubtleſs be here underſtood, that theſe means”ough! his 

„not to be unjult in themſelves, and abſolutely forbidden / 

by the Law of Nature. As it is impoſſible that it ſhould pro 

ever permit the uſe of ſuch means; if on particular occa- to] 


ſion no other preſent themſelves for fulfilling a general mer 
obligation, the obligation ought to ceaſe in that particular wh: 


Inſtance, as impoſſible, and conſequently void. DT”. of 1 

3 $19, By an evident conſequence from what has been ſai a ter 
838 * nation ought carefully to avoid, as much as poſſible; what- met 
might occalion ęver may cauſe its UG or _-_ of the * 17 lrl 

its deſtruction. ; the ſame mug. * n=" non 
5620. A nation or ſtare has a right to e bod 
ed A — cure it from ſuch a chreateting danger, and to keep at a 4 


way Promote it, diſtance whatever is capable of cauſing its ruin; and that to 2 
Fes from the very ſame reaſons that eſtabliſh its ale gahe be, 

| things neceſſary to its preſervation. e of 1 

* 921. The ſecond general duty of a nation wende ſell Y 
55 e to endeavour after its perfection and that of the ſtate,” It rg 
and the flate. 1s this double perfection that renders nation capable mt 
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nite in ockety and yet ee enderpr nen | 
the end of that union. | 

Here the entire body of the! nations. 2 cach citizen 
in particular find. themſelyes bound by a. double obliga- 
tion, the one immediately proceeding rom nature, and 
the other reſulting from their teciprocal engagements. 
Nature lays an obligation upon all mankind to. labour 
iter their own: perfection, and by that means to labour 
aſter that of civil ſociety, which could not fail of bein 
* flouriſhing, were it compoſed of none but wks 

irens. But man, finding in a well-regulated ſociety 
te moſt powerful ſuccours ta cnable him to fulfil the 
ak which nature impoſes upon him in relation to him- 
ſelf, to induce him to become better, and conſequently | 
more happy; he is doubtleſs obliged to contribute all i in 
his power to render that ſociety more perfect. 

All the citizens who form a political ſociety, reci- 
procally engage to advance the common welfare, * 
to promote as much as they can, the advantage of eacl 
member. Since then the perfection of the ſociety is 
what renders it proper to ſecure equally the happineſs 
of the body and that of the members ; to endeavour af- 
ter this perfection is the grand object of the 'engage- 
ments and duties of a citizen. This is more particu- 
larly the duty of the whole body i in all their delibera- 
tons in _— and in W thing a do as 2 
my 5 
A nation SF Sg ought to prevent, and carefully 622. 
to avoid whatever may hinder the perfection of the peo- 2 5 
ple, and that of the late, or ane the progreſs either — to us 
of the one or the other. POE 


We may then ati as jk have don above in 923. 
regard to the preſervation of a ſtate, (5 48.) that a WER 


ation has a right to every thing without which it can- . 
numme EN. 
ſtate, 


common advantage; and a juſtly be e of 
0 this union, and of the advantages which flow from it, 
while he on his ſide fulfils the condition.Fk 4 
The body of a nation cannot then abandon a province, 
a town, or even a particular perſon, Who has done his 
part, unleſs obliged to it from neceſſity, or unleſs it is 
made neceflary by the _—— an, een on 8 
0 - yy ſafety. 1 
318. Since then a nation is en to ee au a 
A nn has a right to every thing neceſſary for its preſervation,” 


ing neceſſary for the Law of Nature gives us a right to every thing, 


for its P 


ben. . ithout which we could nat fulfil our obligationz others" 
3 | wiſe it would oblige us to do impoſſibilities; or rather 


ould contradict itſelf in preſcribing a duty, and prohubit. 
x at the ſame time the only means of- fulfilling it. It 
. will doubtleſs be here underſtood, that theſe means · ought 
not to be unjuſt in themſelyes, and abſolutely forbidden 
by the Law of Nature. As it is impollible that wap 1 
ever permit the uſe of ſuch means; if on a particular oc 
fion no other preſent themſelves for fulfilling a geneml 
obligation, the obligation ought to ceaſe in that p mM 
inſtance, as impoſſible, and conſequentlyzvoid, 
$19. By an evident conſequence from what has been aud a 
e. na anden ought carefully to avoid, as much as poſſible, what- 
might occaſion ever may cauſe 1 its Wah or 2 85 e the tate, "a 
zee deftrui9®: z; the ſame thing. 
os A nation or ſtate has a right to every is a b 
M cure it from ſuch a threateying danger, and to keep at 3 
. every thing that 
m promove it, diſtance whatever i is capable of cauſing its ruin; and that 
from the very ſame reaſons that eſtabliſh its right 0.4 
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| things neceſſary to its preſervation... # +» / ps 
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| cn . N ought to endeavour after its perfection and chat of the ſtate, It 
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and the flare. is this double perfectiog that genders- a mation capable 
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to unite in lociety, and yet. ** enderour to promote 


the end of that union. 


Here the entire body of the; nations 2 cach citizen. 
u particular find themſelyes bound by. a. double obliga- 


on, the one immediately proceeding from fature, and 


the other reſulting from their teciprocal engagements. 

Nature lays an obligation upon all mankind, to. labour | 
iter their own perfection, and by that means to labour 
alter that of civil ſociety, which could not fail of bein 5 


yery flouriſhing, were it compoſed of none but gc 
ciizens. But man, finding in a well-regulated foctety 
the moſt powerful ſuccours ta enable him to fulfil the 


alk which nature impoſes upon him in relation to him- 
ſelf, to induce him to become better, and conſequently 
more happy; he is doubtleſs obliged to contribute all in . 


his power to render that ſociety more perfect. 


All the citizens who form a political ſociety, reci- 
procally engage to advance the common welfare, F 
e 


to promote as much as they can, the advantage of 
member. Since then the perfection of the ſociety 1s 


what renders it proper to ſecure. equally the happineſs, 
of the body and that of the members; to endeavour af. 


ter this perfection is the grand object of the engage- 
ments and duties of à citizen. This is more particu- 


ay the duty of the whole body in all their delibera- _ 
tions in commas and in every thing ae do as 2 


body. _ 
A nation. os. nad to preven t, and che- 


622. 0 


v nid whatever may hinder the perfection of the peo- And ani 
ple, and that of the ſtate, or rand the progres cither ea 


of the one or- the other. 0 
We may then 3 as we have don a in 
regard to the preſervation of a ſtate, (5 48.) that a 


2 
8 it 


obtains ſrom 


ation has a right to every thing without which it can- thoſe (hoſe ; 
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ENRAL. PRINC! 18 or 


ſtate, or prevent and repel whatever i 4 e 5 


double perfeetion;” n titet, oa! 


\ 


The Engliſh furniſh us with! an eden of this 
kind highly worthy of attention. That zilluſtrious na. 
tion diſtinguiſhes itſelf /in a glorious” manner by its ap- 
plication to every thing that. can render the ſtate the 
moſt flouxiſning. An admirable conſtitution: there 
places every citizen in a ſituation that enables him to 


contribute to this great end, and every where diffuſes 


a ſpirit of true patriotiſm, which is zealouſſy employed 


for the public welfare. We there ſee mere citi 
form conſiderable enterprizes, in order to 8 
glory and welfare of the nation. And while a bad 
prince would be abridged of his power, a King, en. 

dowed with wiſdom and moderation, finds the moſt 
powerful ſuccours to give ſucceſs to his great de. 
ſigns. The nobles and' the repreſentatives of the 


people form a band of confidence between the mo- 


narch and the nation, and, concur with him in every 


thing that concerns the public welfare, eaſe hin 


Na 
MY 4 


n part of the burden of goverumentz confirm hi 
power, and render him an obedience the more perfect, 
as it is voluntary. Every good citizen ſees that the 
ſtrength of the ſtate is really the welfare of all, and not 
that of a ſingle perſon. Happy conſtitution which 
they did not ſuddenly obtain; it has colt rivers of 
blood; but they have not purchaſed it too dear, May 
luxury, that peſt ſo fatal to the manly and patriotic 
virtues, that miniſter of corruption ſo dangerous to li 
| berty, never overthrow a monument that does ſo much 
honour to human nature; à monument capable of 
teaching Kings, how anden it is to ryle over a free 
cople! . - 

There is another nation INuſtrious by its valour and 


its victories. It has a multitude of nobility diſtin- 


guiſhed by their e ; its dominions, which are of valt 
. extent, 


| tary thi 


2 2 


It 


UTIES OF A NATION, Gde. 


extent, . render it | reſpectable. throughout l Eu- 


47 


rope, and in a ſhort time it might be in a flouriſhing 


ſtuation. But its conſtitution * this, and the 
attachment of the nobles to that conſtitution, is ſuch, 
that there is no room to expect a proper. remeily will 
ever be applied. In vain might 2" Magnanimous king, 
raiſed by his virtues above the purſu 


moting the happineſs of his people; in vain might he 
cauſe them to be approved by the moſt ſenſible, and 


yen the greateſt part of the nation: & fingle deputy, 


obſtinate or cortupted by a foreign power, might put a 


its of ambition 
and injuſtice, form the moſt lalutary deſigns for pro- 


ſtop to all, and break the wiſeſt and moſt neceſſary 


meaſures. From" an exceſlive jealouſy | of its liberty, 
the nation has taken Tuch precautions as muſt neceſſarily 
place it-out of the power of the king to make any at- 
tempts on the liberties of the public. But do not we 
ſee that theſe meaſures exceed the end; that they would 
tie the hands of the moſt juſt and wiſe prince, and 
deprive him of the means of ſecuring tlie Public free- 
dom from the enterprizes of foreign powers, and of ren- 


and that its councils are committed to 1 en or 
treachery of a ſingle miniſter? © | 
We ſhall therefore conclude this chapter, with ob- 
ſerving, 4 lat a nation ought to know itſelf. Without 
this knowledge it cannot make any ſucceſsful endeayours 
its own pe feckion. It ought to have a juſt idea 

r its ſtate, to enable it to take the moſt proper meaſures; 
to know the progreſs already made, ang thoſe that are 
ſill to be put iff execution; what is good, and what 
is defective in the conſtitution, in order to preſerve the 


* 
+ yt 


dering the nation rich and happy? Do we not ſee that 
the.nation irſelf is placed out of the. power of acting, 


925. 
A nation ouzht 
to know itſelf. 


*. 


one, and correct the other. Without this knowledge 7 


a nation will act at random; and often take the. falſeſt 
meaſures, It will think it ads with great wiſdom in 


i * | imitating 


e e 0 ena s at e nk ene 
perceive that ſuch regulations, and fuck proceedings 
are falutary to one ſtate are often pernicious to another. 
Every thing ought to be conducted according to its nz · 


. Nations cannot be well governed without ſych 1 
Eee regulations. as are Fuitable' to their reſpective charadten, fl t 
5 — in ee ou be m_— 1 t RF on 
ms 9 1 pn a Mol 

- * e 
8 HA P: _n te 
f 1+ 5 2 ; ? 4 * * . * 8 ** 7 1 
3 8 * Of the Gent, of a 8 p< the Dutics and Low i 
off the Natien i in this Reſpect. ” * 
far 


FE mere Ks to arg in x che firſt derer anti- * 


. 1 cipating ſomething of this. be 
F 26. We have ſeen already that every roligical fagier "of 

| * | muſt neceſſarily eſtabliſn public authority, to regulate by 
Abo common affairs, to preſcribe to each individual the con- 1 
duct he ought to obſerve with a view to the public wel- , 

fare, and the means of procurin obedience, - This au- ol 

 thority eſſentially belongs to the body of t ſociety; 

but it may be exccuted by very different methods, ne ow 

every n a right fo chooſe = 0 Wy" 1 


to ĩt. 5 
F27.- The 388 . that 1 the man- x 
eee ner in which the public authority is go be executed, s 
vie. What forms the confiitution of the fate. In this is Mk 
ſeen the form by which the nation aQs in quality of 6 

2 body-politic : how and by whom the people ought to the 

- be governed; and what are the laws and duties of the * 

| 9 This conſtitution i is in fact nothing = 


5 


ot bo he ſtabliſhment o der; in Which u nation 
a labour in common for obtaining theſe ad- 
| nouges's with e e _ "= Loc | 
The- Sata of af Aut _ its aptitude" to ful 28. 


iu che ends propoſed by the ſociety, muſt” then depend 3 
on he conſtitution; conſequently it is of the greateſt. the bell. 
moment to a nation that forms, a political Fociety ; and 

1s firſt and moſt important Sity- towards itſelf, is to 


chooſe the beſt pnſtirution poſſible, and that molt ſuit- 


ble to its circumſt nces. © When it makes this choice, it 
the foundation'© 7M denten ſafety, er af 
ind happineſs: it e wn | es too nen i 1 20 eee 


theſe on a ſolid baſis- af it 

The laws are regulatior e eſtabliſhed 5 -public- In BY 
ttority to be obſerved in ſpociety. All theſe ought to re- Of A . 
late to the welfare of the ſtate and of the Thtizenu:* andivil laws, , 
The laws made directly with a view to the public wel- 


fare, are the Political Laws: and in this claſs, thoſe 


* that concern the body itſelf, and the being of the ſociety, 

b be ſorm of government, the manne in which the publis 

i authority is to be exerted ; and thoſe, in a word, which 

i ether form the conſtitution of the Nate, are the neal j 
. lamental Laws. 

| The Civil Laws ate ele that Weges the 50 


ni behaviour of the citizens among themſelves. 

Eyery nation chat would not be wanting to itſelf, 
ought to apply ity Utmoſt care in eſtabliſhing theſe, 
nd- principally in its" fundamental laws; to eſtabliſh 
them, I fay, with wiſdom, in a manner ſuitable to 


os YT * 


x de genius of the people and to all the circumſtances 
1 in which they may be placed; they ought to determine 
of hem, and make them known with plainneſs and pro- 


fon; to the end that they may remain ſtable, that 
heir puniſhments may not be cluded, and, that they 


1 if rob no difention ; that on the one 
| _ hand, 


0 
G 
n 
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hand; Ber they to ** ua the ſovertign 


power is committed, may obtain conſidence and xe. 
ſpect; and dhe citizens, on the other, know cqually 
- their duty, and their privileges. It is not dr bub 
| neſs particularly to confider,. „ ought to be h 
conſlitation, and 0 „ this: diſcuſſion” belg 


; laws 


td public laws and 3 | Beſides, the laws and ch. | 


| flitutions of different ſtates muſt neceſſarily vary a6eord- 
ing to the diſpoſition of tht pcopley/ and otherycircum 
ances. + In the Law of nations 
generals. We here conſider” the gaty of nations to- 
wards themſelves, principally to deter 
that ought to be obſerved in that great. ſociety which 


Nature has eſtabliſhed among all peaple.: Theſe duties 
s rule to eſtabliſh what? 
4 rep | 


I gie them rights, that ſerve as 
— may be required from other b . 1 
ES. what athers may require from them. + 
20. . {She conſtitution and its laws are 5 ©" of 


ne ſupport public tranquillity, the firmeſt ſupport of the public ave 


ef che confiit + . 
den and abed. thority, and pledge of the liberty of 


„ and by the people deſtined to obgy,. 'To attack the 
cC0iondſtitution of the ſtate, and to violate its laws, is 3 
capital crime againſt ſociety,” aud if thoſe, goiky of 
it are inveſted with authority, they add to this crime a 


perfidious abuſe of the power will 


truſted. The nation ought conſtantly to ſuppreſs theſe” 


abuſes with its utmoſt vigour and; Figilance, as the im- 

| portance of the caſe requires. It is very uncommos 
to ſee the Laws and Conſtitution" of a ſtate openly 

Sa boldly oppoſed : it is againſt ſuence and flow , 
"tacks that a nation ought to be particularly on its of 
Sudden revolutions ſtrike 12 3 ol, 


ve muſt adhere to 


ine the conduct 


the citizens. B 
ence bo the 185, this conſtitution is 4 vain phantom, and, the beſt lays 
are uſeleſs if they are not religiouſly obſerved; "The! 
nation ought then to watch very attentively, in leg, 
"to render them equally reſpected by thoſe who gout, | 


. = ” 8 4 — . | . . 
„% we es DD _ _ © 


u which they are in. 


hap. L q 46 1 * S A 2 wa. 
we e hiſtories f N wa ; and Anf their caſes; 
but we neglect the changes that inſenſibly happen, by a 
lng train of ſteps, that are but little obſerved. It 
would be doing an important ſervice to nations to ſhew 
from hiſtory, how ſtates have entirely changed their 
nature, and loſt their original conſtitution. This would 
aten the attention of the people, and from thence 

W „ filled. with this excellent maxim, no leſs ce 
fential dolitics than in morals, Principiit o&/fta, they 
would no longer ſhut their eyes againſt innovations, 
which though inconfiderable in themſelves, may ſerve 
a8 ſteps to mount to Baer aud more . enter- 
— ER. *& 

The conſequences of A og or bad Conftinition "OY 
of ſuch importance and the nation finding itſelf ſo 
| frictly obliged to procure, as well as it is able, the beſt 


and moſt convenient, it has a right to every thing 
| "vithout which it could not fulfil this obligation (4 18.) . 
his then manifeſt that a nation has a right to form, 
| malſitain, and perleck is conſtitution, and to regulate 
| ' auleaſure every thing relating to the government, white 
"no perſon can have à Juſt right to hinder it. Govern- 
ment is eſtabliſhed only for the ſake of the nation, with 
. to its lafety and eee, 

I any nation is difſatisſied with the deine admini- 
ben, it may redttee it to order, and reform the go- 


{1 an very far from intending to authorize any male- 
contents or buſy perſons co give diſturbance to their go- 
Vernors, by exciting murmuts and ſeditions. None but 
the body of a nation have a tight, to call to aceount 
loſe at the helm who abuſe their power. When the 
; nation is Glent and "obeys, the people are conſidered as 
appre ing the conduct of their ſuperiors, or at leaſt of 
ng it ſupport: efandit's . not the buſineſs of a ſmall 
number 
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bernment. But obſerve, that I here ſay the nation; for 


13 
W 
a nation with 


reſpect to its 


. conſtitution.and _ 


government, 


* 


532. 
It may retorm 
the government 


4 


5 


8 


21 


33. 
And change the the nation 15 uneaſy under its nn it a 4 2 


„ 
* Of the legiſla- 
tive power, and 
whether it can 
change the con- 
tulln. 


; divided? According to the common method of ſtates, 


| pears then from the ſame reaſon, that a nation may 


| can be conſidered as contrary to the 30 of the civil afly- 


the greateſt part of à free people, after the example of 


and reſolved to ſubmit to the authority of an abſolut? 


. 


3 


Q 


cif ns to bau- fie n unde 
baue 3 „ VIEW 
In virtue of the ſame principles, it 1s PEE thas if 7 


2. % 


to change 1 hs 

There can be no aifulty'i in this, in 705 NE whol 
nation be unanimouſly inclined to make this change 
It is. aſked, what ought to be done if the people 3 are 


the opinion of the majority muſt paſs without diſpute. for 
that of the whole nation; otherwiſe it would be impof- 
fible for the ſociety ever to take any reſolution. Kap 


Z . 0 


change the conſtitution of the state, by a majority of 
votes, and whenever there is nothilig in chis change that 


* 
— 


ciation, or to the intention of thoſe united under it, al ; 
are bound to conform to the reſolution of the majority. : 
But if the queſtion be, to quit à form of governmeiil, | . 
to which alone it appeared that the people were willing ; 


to ubmit, on their entering into the bonds of ſociety; if 


the Jews, in the time of Samuel, are weary of liberty, 


prince, the citizens more jealous of that privilege, ſo i 
raluable to thoſe who have taſted. it, though obliged 
to ſuffer the majority to do as they pleafe are under no. 
obligation at all to ſubmit to the new government ther 
may leave a ſociety that ſeerfis to have diſſolved itfell, 
in order to be united under another form ; ; and haves 
right to retire elſewhere, to ſell their lands, and tai wt | 
them all their effets.  _ 

A very important queſtion” NF: vreſants itſelf, 1 
, *effentially belongs to the fociety to. make Laws both in 
relation io the manner in which ws n wa 
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am 


and 4 of thy cam. 8 
Legiſlative Power. The nation a intruſt the exerciſe 
of it to the prince, or to an aſſembly; or to that aſſem- 
bly and the prince jointly; who have then a right ** 
making new, and abrogating old laws. It is here de- 
manded whether, if their power extends ſo far as to the 
fundamental laws, they may change che conſtitution of 
the fate? The principles we have laid down lead us to 
decide this point with, certainty, that the authority of 
theſe legiſlators does not extend ſo far, and that they 
ought to conſider the fundamental laws as ſacred, af the 


nation has not, in very expreſs terms, given them the | 


power to change them. For the conſtitution of the ſtate 
ought to be fixed : and ge that was firſt eſtabliſhed by 
the nation, which afterwards truſted certain perſons witk 
the legiſlative power, the fundamental laws are excepted 
from their commiſſion. It appears that the fociety had 


only reſolved to make provifion for the ſtate's being al-. 
ways furniſhed with laws fuited to particular conjunc- 


tures, and gave the legiſlature, for that purpoſe, the 
power of abrogating the ancient civil and political laws, © 
that were not fundamental, and of making new ones: 
but nothing leads us to think that it was willing to be 
mit the conſtitation itſelf. to their pleaſure. In Gort, 


theſe legiſlators derive their power from the conſtitution, _ 5 
how then, can they change it, without deſtroying tbe 


foundation of their authority? By the fundamental laws 


of England the two houſes of parliament in concert with 


the king, exerciſe the legiſlative power: but if the two 
houſes ſhould reſolve to ſuppreſs themſelves, and to in- 


reſt the king with the full and abſolute government; 


certainly the nation would not ſuffer it. And who can 


preſume to ſay, that they would not have a right to 


oppoſe it ? But if the parliament entered into a de- 
_ on making ſo conliderable 2 . and the 


whole 


8 
a 
. 
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whole nation was voluntarily filent upon it, this would 
be evoinieres, as an nion of the act pf its Tepre- 
| ſentatives. 
7 $35. But in, king here of the * of the . 
nation 
ought not to do We treat only of a right, what is expedient belongs to po- 
. lities. We ſhall therefore only obſerve in general, that 
: great changes in a ſtate being delicate and very dangerous 
affairs, and that frequent changes being in their. own 
nature prejudicial, a people ought to be very um 
ſpect in doing it, and never be inclined to make inno- 
vations, without the moſt preſſing reaſons, or an abſo- 
ute neceſſity. The ſpirit of inconſtancy which prevailed 
among the Athenians, was always contrary, to the happi- 
nefs of that republic, and was at length fatal to that - 
derty e of which they were ſo jealous without 8 
how to enjoy it. | ** 
36. We may conclude 3 whit has been bid (531), 
<p oe of thit if there ariſes any diſputes in a ſtate on tlie funds 
lating tothe ge mental laws, on the public adminiſtration, or on the 
vet uniedt. 

: Prerogatives of the different powers of which it is com- 
poſed, it is the buſinefs of the nation alone to judge and 
determine them, in conformity to its . an 

- tution. 

— Sm. ſhort, all theſe affairs being folety a national con- 
No foreign 

power has a rigbt cern, no foreign power has a right to interfere in them; 
rn Be-6 nor ought to do it otherwiſe than by its good offices, 
unleſs that ſtate be deſired, or called by particular re- 
fons. If any intrude into the domeſtic affairs of another 
nation, and attempt to influence its deliberations, they 
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„ 


of the nan, his Obligations and Prerogatives 3 


IE reader cannot expect to find here a long Jeduc- 5 


4 8. 


tion of the prerogatives of ſovereignty, and the du- of the on 
ties of a prince. 'Thele are to be found in treatiſes on 8 


the public law. We only propoſe in this chapter to ſhew 
in conſequence of the grand principles of the law of na- 
tions, what a ſovereign is, and to give a general idea of his 
obligations and prerogatives. | 

We have ſaid that the ſovereignty | is that public b 
which commands in civil ſociety, and orders and directs 
what each is to perform, to obtain the end of its inſtitu- 
tion. This authority belonged originally and eſſentiallyß 
to the body of the ſociety, to which each member ſub- 
mitted, and ceded the rights he received from nature, to 


conduct himſelf in every thing as he pleaſed, according 


to the diQates of his own underſtanding, and to do him- 


ſelf juſtice. But the body of the ſociety does not always 


retain this ſovereign authority.: it frequently truſts it to a 


ſenate, or to a ſingle perſon. | This ſenate, or this perſon 
is then the ſovereign. | 


lt is evident that men born a political ſociety, and "oa 


mit to laws, ſolely for their own advantage and ſafety. 


The ſovereign authority is then eſtabliſhed, only for the 
common good of all the citizens, and it would be abſurd «y 
to think that it could change its nature on its paſſing into 
the hands of a ſenate, or a monarch. Flattery therefore 
cannot diſown, without rendering itſelf equally ridiculous | 
and odious, that the ſovereign is only eſtabliſhed for. the 
bſery of the ſtate, and the advantage of ſociety. 

| D 8 


f 


A good 


39. 

It is $39 eſta- 
bliſhed for the 
ſafety and ad- 


- Van cage of foci» 
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A good prince, a wiſe conductor of foeiety, ought to 
have his mind impreſſed with this great truth, that the ſo- 
vereign power is ſolely intruſted with him for the ſafety of 
the ſtate, and the happineſs of all his people; that he is 
not permitted to ſeek himſelf in the adminiſtration of af- 


fairs, to propoſe his own ſatisfaction, or his private adyan- 


tage; but that he ought to direct all his views, all his 
ſteps, to the great advantage of the ſtate and people who 
haye ſubmitted to him. How noble a ſight is it, to ſee a 
King of England, acquaint his parliament with his prin- 
- cipal operations; aſſure that body, the repreſentations 
of the nation, that he propoſes no other end but the ylory 
of the ſtate, and the happineſs of his people, and affecti- 


onately thank all who concur with him in ſuch ſalutary 


views! Certainly a monarch who makes uſe of this lan- 
guage, and proves his ſincerity by his conduct, is, in the 
opinion of the wiſe, the only great man. But for a long 
time a baſe flattery has, f in moſt kingdoms, | cauſed theſe 
maxims to be forgotten. A crowd of ſervile courtiers 

without dilliculty perſuade a proud monarch, that the na- 
| tion was made for him, and not he for the nation. He 
ſoon conſiders the kingdom as his patrimony, and his peo- 
ple as a herd of cattle, from which he may obtain riches, 
and diſpoſe of them ſo as beſt to anſwer his views, and 
I gratify his paſſions. From thence ariſe theſe fatal wars un- 
dertaken by ambition, reſtleſsneſs, hatred and pride. 
From thence thoſe oppreſſive taxes, diſſipated by luxury, or 
ſquandered upon miſtreſſes and favourites: from thence, 
in fine, are important poſts given by favour, while public 
merit is neglected, and every thing that does not immedi- 
ately intereſt the prince, abandon to miniſters and ſubal- 
terns. Who can obſerve in this unhappy government, 
authority eſtabliſhed for the public welfare? A great prince 
will be on his guard, even againſt his virtues, Let us not 
fay, with ſome writers, that private virtues are not the vit. 


| ues of kings: the maxim of ſuperficial politicians, «f | 
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thoſe who are very inaccurate in their expreſſions.” Good- 
neſs, friendſhip, gratitude, are ſtill virtues of the throne; 


and would to God they were to be always ſo! But a wife 


king does not, without diſcernment, give himſelf up to 


their impreſſions. He cheriſhes them, he cultivates them 
in his private life ; but in ſtate-affairs he liſtens only to 


juſtice and ſound politics. And why! becauſe he knows 
that the government was truſted tv him only for the hap- 
pineſs of ſociety, an "that therefore he ought not to con- 
ſult his own pleaſure in the uſe he makes of his power. 
He tempers his goodneſs with wiſdom. He gives to 
friendſhip his domeſtic and private favours ; he diſtributes 


poſts and employments according to merit; public re- 
wards to ſervices done to the ſtate. In a word, he uſes . 

the public power only with a view to the public welfare. 
All this is comprehended in the fine ſaying of Lx WIS XII. 


* A King of France does not revenge we injuries of 45 
« Duke of Orleans.“ 


A political ſociety is a moral perfon ( profit F 2. Flow it 


has an underſtanding and a will, of which it makes ufe for 
the conduct of its affairs, and is capable of obligations 


and laws. When therefore a people confer the zſove- 


reignty on any one perſon, they inveſt him with their un- 
derſtanding and will; and make over to him their obliga- 
tions and rights, ſo far as relates to the adminiſtration of 
the affairs of ſtate, and the exerciſe of the public autho- 


rity; thus the ſovereign, or conductor of the ſtate becom- 
ing the ſubject, in which reſide the obligations and rights 


relative to government, in him is found the'moral perſon, 
who without abſolutely ceaſing to exiſt in the nation, acts 
from thence forward only in and by him. Such is the 
origin of the repreſentative character attributed to the 
ſovereign. He repreſents the nation in all the affairs 
it was capable of managing as ſovereign.” It does not 


& te repreſen- 


tative character. 


debaſe the dignity of the greateſt monarch to attribute : 


to him this repreſentative character; pn the contrary, 
1 „ i 


9. 41. 


He is iutruſted 
with the obliga- 
tions of the 0 
tion, and inveſt- 
ed with irs rights. 
942. 
His duty with 
reſpect to the 


preſer vation and 


perfection of the 
nation. 


His rights in 
this reſpect. 


944. 
He ought to 
know the na - 


a 
t 


a perfect knowledge of the manners and general incli- 


| 1 can 3 him ſhine with greater ul. : for 


1 
= 
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by this means the monarch unites, in his own perſon, 
all the majeſty chat belongs to the entire baſe. of the 
nation. es . 
e ſovereign thus per with 4 autho- 
rity, with every thing that conſtitutes the moral per- 
ſonality of the nation, is under the obligations of that 
nation, and inveſted with its rights. : 

All that has been ſaid in chap. U. of the 8 
duties of a nation towards itſelf particularly regards 
the ſoy ereign. He is the depoſitary of the empire, and 
of the power of commanding whatever relates to the 


public welfare; he ought, therefore, as a tender and 


wiſe father, and as a faithful adminiſtrator, to watch 
for the nation, to take care of preſerving it, to render 
it more perfeck, to better its ſtate, and to ſecure it, 
28 much as he is able, from every thing that dangers 
its ſafety, or its happineſs, 1 

From thence he receives all the rights of. a nation, 
to preſerve and improve itſelf (ſee 9. 18. 20. and 23. 


of this book) all theſe rights, I ſay, reſide in the ſove- 
reign, who is therefore indifferentiy called the condue- 


tor of the ſociety, ſuperior, prince, &. © 
We have obſerved above, that every nation et to 
know itſelf. 'This obligation i is devolved on the ſovereign, 
ſince he is to watch over the preſervation and perfection of 
the nation. The duty which the law of nature here im- 
poſes on the. conductors of nations is of extreme import- 
ance, and of very great extent. They ought to know 
exactly all the countries ſubject to their authority, their 


qualities, defects, advantages, and ſituation with regard 


to the neighbouring ſtates; and they ought to obtain 


of their people, Trig virtues, meet e &c. 


pho ater" 
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r All theſe branches of knowledge 3 are en to enable : 
7 them to govern properly. : 1 
- The prince derives his 3 from the nation; 6 48. 

' and it is exactly equal to what they have intruſted him Tbe extent of 


his and 
with. If the nation has ſimply and ſtrictly inveſted him 2 a- 
. with the ſovereignty without limitation, or diviſion, he * 
t is ſuppoſed to be - inveſted with all the . prerogatives, 35 


vithout which the ſovereign command, or authority, 
| could not be exerted in the manner moſt conducive to 7 
$ the public welfare. Theſe are called regal e or — 4 
i the prerogatives f md e | 
: But the ſovereign power jis timited and regulated by 9 46. 
3 the fundamental laws of the ſtate; thoſe laws ſhew the Abe prince 
h prince the extent and bounds of his power, and the and maintain 
r manner in which it ought to be exerted. The prince — mm mae 
+ bs therefore ſtrictly obliged not only to reſpect, but | 
J alſo to ſupport them. The conſtitution and the fun- 

damental laws are the plan on which the nation has 


1 reſolved to endeavour the obtaining happineſs : the ex- 

. ecution is intruſted to the prince. If he religiouſly 

- follows this plan; if he regards the fundamental laws 

- 25 inviolable and facred rules, and knows that the mo- 

1 ment he deviates from them, his commands become un- 

0 juſt, and are no leſs thay a criminal abuſe of the 

, power with which he is intruſted. He is, in viftue OY 
f of this power, the guardian and defender of the laws; 19 
N and being obliged to puniſh whoever ſhall preſume to — 
violate theges | wy binn ae not ad Raps __ en 

7 his ſeet. ; 

= If the prince be inveſted with . legiſlative j power 9 47. 

d he may according to his wiſdom, and when it is ne- 3 

n ceſſary for the advantage of the ſtate, aboliſh thoſe laws fundamental. 

that are not fundamental, and make new ones. Ses 


what we have laid on this 1 N in the preceding chap- = 
der, 534. "Þ „ "ths T4, p 


8 
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$ 
: But 
. 


* 


948. 
He ought to 


maintain and 


obſerve thoſe 
that ſubſiſt. 
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But while theſe laws ſubſiſt, che ſovereign ought re- 
Iigiouſiy to maintain and obſerve them. They are the 
foundation of the public tranquillity; and the firmeſt 


ſupport of the ſovereign authority, Every thing is un- 


certain, oppreſſive, and ſubject to revolutions, in thoſe 


_ unhappy kingdoms where arbitrary power has placed 
her throne. It is therefore the true intereſt of the 
prince, as well as his duty, to maintain and reſpect 
the laws. He ought to ſubmit to them himſelf. | We 


find this truth eſtabliſhed in a piece . publiſhed by or- 
der of Louis XIV. the moſt abſolute prince that evet 
reigned in Europe. Let it not be ſaid that the ſo- 


c vereign is not ſubject to the laws of his ſtate, fince 
„ the contrary propoſition is one of the truths of the 


e law of nations, which flattery has ſometimes attacked; 


In what ſenſe 


he is ſubject to 
dhe laws. 


e and which good princes have always nen a8 a 
« tutelar divinity of their ſtates ®.” 7 

But it is neceſſary to explain this ſubmiſſion of ch 
prince to the laws. Firſt he ought, as we have juſt 
ſcen, to follow their regulations in all the acts of his. 
adminiſtration: . In the ſecond place, he is himſelf ſub» 
je, in his private affairs, to all the laws that relate 
to property. I ſay in his private affairs; for when he 
acts as a, ſovereign prince, and in the name of the 
ſtate, he is ſubject to none but to the fundamental 
laws, and the law of nations. In the third place the 
prince is ſubject to certain regulations of the general 
polity, conſidered by the ſtate as inviolable, at leaſt if he 
be not excepted by the law in expreſs terms, ar. tacitly 
by a neceſſary conſequence of his dignity. I would | 


| ſpeak here of the laws that relate to the ſituation of | 


people in life, and particularly to the validity of mar- 


. 1657, in 42mo, mu pag. 192. 


_ Theſe | laws are ONE to 0 the 
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b A . che right of the 3 to « fone 4 jb 
ſtate 
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late of families: now the royal family is that of 1 
hers the moſt important to be certainly known. But 910 


furthly, we ſhall obſerve in general, with Kat 6. 
is queſtion, that if the prince is inveſted with a Full, - 


abſolute, and unlimited ſovereignty, he is above. the 


uns, which receive from him all their force, and he 


may diſpenſe with his own obſervance of them, when- 


er natural juſtice and equity will. permit him. Fifth- 


j as to the laws relative to manners and good order, 
prince ought: doubtleſs to reſpect them, and to OY 


ſupport them by his example. But ſixthly, he is cer- 


inly above all civil penal laws. The majeſty of 2 q 
nereign will not ſuffer his being puniſhed like a pri- 


ate perſon; and his employments are too / ſublime to 
mit of his being troubled under the pretence of. a” 
lt that does not direQly concern the N . 
e late. ; 


ws: even the "intereſt of nations requires that we 


| uld go marry, farther. The ſovereign is the ſoul violable. 


1 


| Fg and in perfect Laute, the public peace, and 


be happineſs and ſafety of the ſtate are in continual 


lager. The ſafety of the nation then neceſſarily re- 
ures, that the perſon of the prince ought to be ſacred 


ud inviolable, The people of Rome beſtowed' thi pri- 
cet. 


ge on their tribunes, in order that they might 
ith no obſtruction in defending them, and that the 
mp. of their office might not be attended with 


The cares, the employments af a ſovereign are 
Laach greater importance, than thoſe of the tribunes 


ere, and not leſs dangerous, if they are unprovided 

i a powerful defence, It is impoſſible even, for the 
volt juſt and wiſe monarch, not to make malecoi ontents ; 
und ought the ſtate to continue expoſed to the danger of 


kg this prince by the Laid of ai allaſii? The mon- 


ſtrous 
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1 ſtrous and fooliſh doctrine that a private perſon i is per 
13 | mitted to kill a bad prince, deprived the. French, in the 
* beginning of the laſt century, of an hero who was truly 
the father of his country. Whatever a prince may 
25 be, it is an enormous crime againſt a nation to deprive 
the p of a ſovereign, whom I, think PHF. x to 

obey. 
OG gn But this high actinic of eee e is no * * 
How a 5 why a nation ſhould not curb an inſupportable tyrant, 


may curb a ty- 
rant, and with- call him even to an account, reſpeCting in his perſon 


ror be hog the majeſty of his rank, and withdraw itſelf from his 
obedience, To this indiſputable right a powerful re- 
public owes its birth. The tyranny exerciſed by 
Philip II. in the Netherlands, excited thoſe provinces 
to riſe: ſeven of them, cloſely confederated, bravely 
maintained their liberties, under the conduct of a 
Hero of the houſe of Orange and Spain, after ſeveral 
vain and deſtructive efforts, acknowledged them ſove- 
| roeign and independent ſtates. If the authority of the 
prince is limited and regulated by the fundamenti 
laws, the prince on leaving the bounds preſcribed him 
commands without any right, and even without a Juſt 
title; the nation, then, is not obliged to obey him; 
but may reſiſt his unjuſt enterpriſes. As ſoon as he at- 
tacks the conſtitution of the ſtate, the prince, breaks the 
contract which bound the people to him; the people 
become free by the act of the ſovereign, and ſee nothing 

in him but an uſurper who would load them with op- 
preſſion. This truth is acknowledged by every ſenſible 
writer, whoſe pen is not enſlaved by fear, or "rendered 
venial by intereſt. But ſome celebrated authors main- 

* 

tain, that if the prince is inveſted with the ſupreme 
command in a full,and abſolute manner, nobody has 3 
right to. reſiſt him, much leſs to curb him, and that the 
nation, has no reſource left but to ſuffer and obey » yo 


; | AT Thi, is founded upon, 1 ere 


ſuch 


* 
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ſuch a ſovereign need not give an account to any per- 
{on of the manner in which he governs, and | that if the 
nation might controul his actions and reſiſt him, where 
they were found to be unjuſt, his. authority would np 
longer be abſolute; 3 which would be contrary to this 
bypotheſis. They ſay that an abſolute ſovereign poſ- 
ſelſes completely all the political authority of the ſociety, 
in which. nobody can oppoſe him; if he abuſes it, he 
Joes ill, indeed, and wounds his conſcience, but that 
his commands are not the leſs obligatory, as being 
founded on a lawful right to command; that the nation 
by giving him abſolute authority, had reſerved nothing 
to itſelf, and had ſubmitted to his diſcretion, &c. We 
might ſatisfy / ourſelves with anſwering, that in this 
light there is not any ſovereign who is completely and 
fally abſolyte, But in order to remove all theſe vain 
ſubtilties, let us remember the eſſential end of civil. 
ſociety: is it not to labour in concert for the common 
happineſs of all? Is it not with this. view that every 
citizen ſtrips himſelf of his rights, and reſigns his 
liberty? Was it in the power of the ſociety to make 
ſuch uſe of its authority as to deliver up itſelf, and all 
its members, without relief, to the diſcretion of a cruel 
tyrant ? No, certainly, ſince it had no right itſelf, if 
it was diſpoſed to it, to oppreſs a part of the citizens, 
When, i it therefore conferred the ſupreme and abſolute 
rorernment, without an expreſs reſerve, it was neceſ- 
ſarily with the tacit reſerve, . that the ſovereign ſhould 
uſe it ſor the ſafety of the people, and not for their 
ruin, If he becomes the ſcourge of the ſtate, he de- | 
grades himſelf ? he is no more than a public enemy, 

zainſt whom the nation may and ought to defend it- 
ſelf; and if he has carried his tyranny to the utmoſt 
height, why ſhould even the life of ſo cruel and perſi- 
n an enemy be oy” Who een to blame 
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' the Reina ſenate, that declared Nero an n enemy to hi 
country, * 

„But it of che utmol importaner to obſerve, that 
this judgment can only be paſſed by the nation, ot by 
the body by which it is repreſented, and that the ni. 
tion itfelf cannot make any attempt on the petſon of 
the ſovereign, but in cafes of extreme neceſſity, and 
when the prince, by violating the laws, and threatening 
the ſafety of his people, puts them in a ſtate of war 
againſt him. The perſon of the ſovereign, the very in. 
tereſt of the nation  declates ſacred and inviolable; but 

not that of an unnatural tyrant, and an enemy of the 
public. We ſeldom fee ſuch monſters as Nero. In the 
moſt common eaſes, when a prince violates the fundi- 
mental laws; when he attacks the liberties and privi- 
leges of his ſubjects; when he is abſolute; when his 
government, without being carried to the utmoſt length 
of tyranny, manifeſtly terids to the ruin of the nation; 
it may reſiſt him, try him, and withdraw front his obe- 
dience: but though this may be done, his perſon ſhould 
be ſpared, and that for the welfare of the ſtate. It is 
more than one age fince the Engliſh took up arms 
againſt their king, and obliged him to deſcend from the 
throne. The bold and ambitious took advantage of the 
terrible ferment, cauſed by fanaticiſm and a party ſpi- 
crit, and Great Britain ſuffered her ſayereign to die un- 
worthily on a ſcaffold. The nation coming ts itſell, 
acknowledged its blindneſs": but if it ſome years after 
made a ſolemn reparation, it was not only from the 
opinion that the unfortunate Charles I. did not deſerit 
ſo cruel a fate; but doubtleſs from a conviction, that 
for the ſafety even of the ſtate, the perfon of the fore- 
reign ought to be ſacred and itiviolable, and that the 
Whole nation ought to render this maxim venerable, it 
paving A reſpect to it, when tlie care of 1 own * 
vation ms permit. ä 2 | 


Wa. 118 OBLIGATIONS, we 


de made here in favour of an abſolute ſovereign, 
derer has well weighed the ſtrength of "the indife 
We principles we have eſtabliſhed, will be convinced, 


rant, the right of the people is the ſame, whether 


One word more on the diſtinction dun is endeavoured 


4 


aut when it is neceflary. to reſiſt a prince become a2 


and | t prince was made abfohite by the laws, or was not; 
ning cauſe this right flows from the end of political ſo- 
iety, the ſafety of the nation, which is the ſupreme 


v. But if the diſtinction, of which we are treating, 
js of no moment with reſpect to that right; it can be 


annot be done without raiſing great diſturbances, m the 
tates, and the moſt violent and dangerous 'commotions z 
4 ought to be attempted only in cafes of extremity, 


e bene mutari ; that it is better to expoſe themſelves 
to a civil war, than to endure them. But if the prince's 
athority be limited, if it, in fome reſpects, depotids 
on a ſenate or on a parliament that repreſents the nation, 
there are means of reſiſtance, and of curbing him, with- 
out expoling the ſtate to fuch violent ſhocks. There 


bo it. | 
But 3 limited thes prince's authority may be, 
he is commonly very jealous of it; it ſeldom happens 
that he ſuffers refiſtance with patience, and fubmits 
peaceably: to the judgment of his people. Can he want 
ſupport, while he is the diſtributer of favours? We 
ſee tog many baſe and ambitions minds to whons the ſtats 
if a neh flave has more charms, thaw that of à modeſt 
ad virtuous citizen. It is therefore always difficult 
0 . LEY ug 
| ment 


zone in practice, with FEfpect to what is ſuitable,” As 
t is very dithcult to oppoſe an abſolute prince, and it 


when the public miſery is raiſed to ſuch à height, that 
the people may ſay with Tacitus, miſerata pacem, wel 


can be no reaſon to expect that the evil will be extreme, 
when ſuch yy and innocent nn. can be bar 0 


Arbil ct be · 
tween the 


and his ſubjects, 


$ 53. 
Th- obedience 
which ſubjects 
o to a ſove- 
rcitzu. 


3554. 
In what caſes 
they may rt ſiſt 


ment on his conduct, without expoſing the 5 to 1 
pes troubles, and to ſhocks capable of overturning 


| ſion of a friendly power, all the diſputes that may ariſe 
between them. Thus the Kings of Denmark have for. 
. thoſe of Sweden, the differences that might p04 be- 
have alſo done with regard to thoſe. of, Denmark. | The 
princes and ſtates of Weſt Friezland, and the Burgeſs 


of Embden, have in the ſame manner conſtituted the 
republic of the United Provinces the judge of theit 


bitra 


and independent. is; 


doubtful caſes, to queſtion the wiſdom or. juſtice oſ 


be a pollibility of doing it, that all his orders are jult 
and ſalutary: he alone is gecountable way 1 58 of that 
* reſult from them. 


authorize, a man to violate the laws | of natufe, Al 


ä 0 F THE 8 O V E ; RE 1 G N, be N 0 K 


it. This has ſometimes occaſioned a compromiſe be- 
tween the prince and the ſubjects to ſubmit to che deti 


merly condeſcended, by folemn treaties, to 5 


tween them and their ſenate; this the Kings of Sweden 


differences. The princes of Neufchatel eſtabliſhed; in 
1406, the canton of Bern the judge and perpetual u. 
of their diſputes. Thus alſo, according to the | 
ſpirit of the Helactic confederacy, the entire body takes 
cognizance of the troubles that. ariſe in any of the con- 
federate ſtates, though back of ns. is uy forercign | 


As ſoon as Wnation acdc a „ ptincs; for in 
| lawful ſovereign, all the citizens owe him a Faithful 
obedience. He can neither govern the ſtate, nor per- 
form what the nation expects from him, if he is not 
punctually obeyed. Subjects then have no right, in 


their ſovereign s commands; this examination belongs 


to the prince: his ſubjects ought to ſuppoſe, if there 


In the mean time, this ought ne not 5 be 06S 
blind. obedience. No engagement can oblige, or even 


authors who have any regard to conſcience, or modeſty, 
agree, that a perſon ought nat to. obey: ſuch com- 


> * 2 * X 
* 3 4 
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L] n ms: OBLIGATIONS, . 


mands a8 are evidently: contrary to the laws of God. 
oſe governors of places who bravely. refuſed to exe- 
cute the barbarous orders of Charles IX. to the famous 
pt. Bartholomew, have been univerſally praiſed ; and 

e court did not dare to puniſh them, at leaſt openly. | 
« Sire,” {aid the brave Orte, governor of /Bayonne, in 
his letter, * I have communicated your majeſty's com- 
mand to your faithful inhabitants. and warriors in the 
« garriſon : and I have. found there only good citizens 
and brave ſoldiers; not one hangman; | therefore 
both they and I moſt humbly entreat your Majeſty, 
to be pleaſed to employ our arms and lives in things 
that are poſhble, however hazardous they may be, 
and we will exert ourſelves to the laſt drop of our 
&« blood,” . The Count de Tende, Charney, and 
Vers, replied to thoſe who brought them the orders 
the court, that they had too great a reſpect for the 
king, to ye that ſuch barbarous orders came from 
bim. ; | 

t is more Aiſficult to A in What caſes. A ſub 5 
cd may not only refuſe to obey, but even reſiſt a ſo» 


1 PTY and by force repel force. When a ſovereign 
Per. es injury to any one, he acts without any regal au- 
mom wa z but we ought not from thence to conclude 
u, that the ſubject may reſiſt him. The nature 
0 f forereignty, and the welfare of the ſtate will not 
* ermit citizens to oppoſe a prince whenever his com- 


nds appear to them unjuſt or prejudicial. This would 


* * to fall again into the ſtate of nature, and to render 
Hat pr ment impoſſible: \ ſubject ought to ſuffer. with 
| ence from the prince, acts of injuſtice that are 
*. def and ſupportable. Firſt, becauſe whoever has 
ere" Wiibnitted to the deciſion of a. judge, is no longer capa- 
* ie of teciding his own Pretenſions: thoſe, oP; of 
* 
com- 0 Meazray's HB. of France Vol. II. p. 1207, | 


or THE SOVERETG N tha 


;njuſtice that.» are ſupportable ought 70 be Paſſed ort 
from a regard to the peace and ſafety of the tate, and 
on account of the great advantages obtained by ling 
in ſociety. It is preſumed that every citizen has t 
citly engaged to obſerve this moderation, becauſe 
| without it fociety could not ſubſiſt. But When tene 
| injuries are maniſeſt and atrocious, when a prince 
without any apparent reaſon, is refolved to deptive ug 
of life, or of thoſe things, the loſs of which would 
render life bitter, who can diſpute our right to feſiſ 
him ? Self- preſervation is not only # Law of Nature, 
dut an obligation impoſed by Nature, and no man cull i 
entirely and abſolutely give up to another. And though Jum 
he might give it up, can he be conſidered as having 
done it by his political engagements, when he enter" 
into fociety only to. eſtabliſh his own ſafety upon 
more ſolid baſis? The welfare of ſociety does not re 
quire ſuch a ſacrifice ; and *as Barbeyrac well obſerve 
in his notes on Grotius, „If the public intereſt re 
quires, that thoſe who obey, ſhould particularly ſufet 
fomething ; it 1s not leſs for the public intereſt tha 
| thofe who command, ſhould be afraid of carrying thei 
patience to the utmoſt extremity.” The princ 
who violates all laws, who obſerves no "meaſures, and 
who would in his tranſports of fury take away the lif 
of an innocent © perſon, ſtrips himſelf of his royalty 
and is no more than an unjuſt and outrageous morts 
againſt whom his people are allowed to defend the 
ſelves. But he who, after having loſt all the ſen le 
ments of a ſovereign, diveſts himfelf even of the 7; 
pearances and exterior conduct of a monarch, degrade" 
himſelf; he no longer retains the ſacred perſon” of 
ſovereign, and cannot retain the prerogatives attack 
to his * CI.” However, if this prince 


" Dr nels Pat, Lib. 1, Cop. iv, $ it; not. 1. 


a. . HIS OBLIGATIONS, e. 


rot 2 monſter, if he is furious, only from a juſt paſ- 
fon, and is ſupportable to the reſt of the nation; the 
reſpect we ought to pay to the tranquillity of the ſtate 
; ſuch, and the reſpect of ſovereign majeſty ſo power- 
nf WM ful, that we are ſtrictly obliged to ſeek every other 
ens of preſervation, rather than to put his perſon 


1 . in danger. Every one knows the example ſet by Davi d: 55 


he led; he kept himſelf concealed, to ſecure himſelf 
is perſecutor. When the reaſon of Charles VI. of 


he in his fury killed ſeveral of thoſe. who ſurrounded 
him ; none of them thought of ſecuring his own life, 
x the expence of that of the king ; they only endea- 


runate monarch. We owe this ſacrifice to the ſtate 
t ro"! to ſovereign majeſty: furious from the diſorder 
f his organs, Charles was not guilty, he might recover 
t du bealth, and again become a good king. 5 

What has been ſaid is ſufficient for the intention of this 
ork : the reader may ſee theſe queſtions treated more 


be ch this ſubject with an important obſervation. A ſo- 
o eign is undoubtedly allowed to take miniſters, to caſe 


mortal" in the painful office of government ; but he ought 
to abandon his authority to them. When a nation 
, (ni uſes a conductor, it is not for him to, deliver up his 


we ue into other hands, Miniſters ought to be only in- 
egrade e wents in the hands of the prince; he ought conſtantly 
n of beck them, and continually endeavour to know whe- 
act ic) follow his inſtructions. If the imbecility of age, 
be | ſome inſirmity render him incapable of government, 2 

dent oupht to be nominated according to the laws of 
ue, but when the ſovereign can hold the reins, let 


from Saul's fury; and more than ance ſaved the life 


France, was ſuddenly diſordered by a fatal accident, 


ured to diſarm him, and to make him maſter of him- 
f: they did their duty like brave men and faithful 
n jets; in expoſing their lives, to fave that of this un- 


Of miniſters. 


ze in many books that are well known. We ſhall 
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Of clective_ 
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If eleQive kings | are, real ſovereigns. But he who lays any ſtreſs on thi 


are real ſove- 
reigns. 
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him woke uſe 'of them, and not put chem into ther 


hands. The laſt kings of France of the firſt race deliver. 


ed the government and authority to the mayors of the 


palace: thus they became mere phantoms, and juſtly loſ 
the title and honour of a dignity, the functions of which 
they had abandoned. The nation is a gainer by crowning 


an all powerful miniſter; for he will improve as his in- 
heritance, the funds he ee while be had day a 


+ 


| n OY of chem. L 1 


* c 1 A S. V, # 
1 


of Stat Ela Succe ve or 8 and , theſe 
| called Patrimonial, , | 


originally belonged to a nation to confer the 
ſupreme authority, and to chuſe that by which it was te 


de governed. If it confers the ſovereignty on the per- 


ſon only, reſerving the right of chuſing a ſucceſſor after 
the ſovereign” s death, the ſtate is electiue. As ſoon a 


the prince is elected according to law, he enters into the 
. poſſeſſion of all the prerogatives vg thoſe very lay 


annex to his dignity. 
It has been debated whether elective kings and princ 


circumſtance muſt have only a very confuſed idea of fore 
reignty. The manner in which a prince obtains his dign 


ty, has nothing to do with determining its nature. W. 


uſt * n, W the nation itſelf forms a 
91 


have ſcen in the 8 1 that it 


mS wSH-©s —_—_ 2 © a cn, 
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independent ſociety: (ee dad 1.) 3 ſecondly, Sha is 8055 
the extent of the power it has intruſted to the prince. 
Whenever the chief of an independent ſtate really repre- | 
ſents a nation, he ought to be conſidered as à true fove- . e 5 
reign (5 40.) though even | his DEE ſhould be limited | | 
in ſeveral reſpects. Eb CH: 

When a nation would 43 the ables with which the 6 ob). 3 
election of a ſovereign ſeldom fails of being ACCOMPARN ga "ya | 
it makes its choice for a long ſucceſſion of years, by.elta- wy, 2 8. 1 
bliſhing the right of fucceſſion, or in rendering the crown of ſucceſſion. _ 
hereditary in a, family, according tothe order and rules 
that appear moſt agreeable to that nation. The name of . 771 
an Hereditary State or Kingdom is given to that where _ 1 
ſucceſfor is appointed by the ſame law that regulates oP | 
ſueceſſions of the individuals. The Swceeſſrve Kingdom is 
that where a perſon ſucceeds aceording to a particular 
fundamental law of the ſtate, Thus the lineal n J 
of the males alone, is eſtabliſhed in France. 
The right of ſuccefſion is not always the primitive I 69. 
eſtabliſhment of a nation; it maß have been introduced ons 
by the ſuece on of another ſovereign z and even rr. 
pation itſelf, But when it is ſupported by a long poſſeſ= 
hon, the people are conſidered as having confented to 
it; and this tacit conſent renders it lawful, though the 
ſource be vicious. It reſts then on the foundation we 
have already pointed out, a. foundation that alone is law, 
ful and incapable of being thaken, p 6-4 which it alt 


conſtantly return. | 26 
rs, 20d en 3 s 60, 


w 


This right, according to moſt authars, 
Grotius, may be derived from otlier ſourte V as conqueſt, dich Gal de- — 
or the right of a proprietor, who on his becoming mater, turn to che fame. 
of a country, invites inhabitants to ſettle there, and gives 
them lands, on condition of their acknowledging him and 
his heirs for their ſovereigns. But as it is abiurd to fup- - 
poſe that a ſociety. of men oan ſubmit otherwiſe than with 
a view to _ own ſafety and welfare, and ſtill more 


E | | that 


. 7 
* 
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that they can bind their poſterity on any other footing, 
every thing muſt at laſt return to the ſame ſource, and it 
muſt ſtill be ſaid, that the ſucceſſion is eſtabliſhed by the 
expreſs will, or by t the tacit conſent of che nation, for the 
welfare and fafety of the ſtate, 5 TY 

„„ It chus remains à conſtant truth, that in all caſes the ſuc- 
A nation way ceſſion is only eſtabliſhed and received with: a view to the 


1 he ord 
1 Adee. public welfare and the common advantage. If it happens 


. 


£ that the ordet eſtabliſhed i in this reſpect becomes de- 
iQive'to the ſtate, the nation has. certainly the right 
. of changing it by a new law. | Salus Populi ſuprema lex, 
E= the ſafety of the people i is the ſupreme law; and this 
1 law is agreeable to the ſtricteſt juſtice, the people being 

united in ſociety only with a view to their ſafety and 

greater adyantage. 8 

T7 „This pretended p proprietary 8 e to princ, 
WY a chimera produced by an abuſe of the pretended laws 


"4.55 I Rx. 


r is, nor can be a patrimpny, . the patrimonyis 
only made for the welfare of the maſter, while the prince 
is eſtabliſhed only for the welfare of the Rate, The 
conſequence is evident : if the. nation _ plainly perceives 
the heir would be a, pernicious forereign, i it hasa 158 to 
exclude him. 

The authors whom we oppoſe, grant this right to 
deſpotic prince, while they refuſe it to nations. This is 
Becauſe they conſider ſuch a prince as a real proprietor 

of the empire, and will not acknowledge that the care 
zeir ety, and the rights of government el 
ſentially belong to the ſociety, when they have entruſted, 


8 5 5 them without expreſs reſerve to a monarch and his 
beirs. In their opinion, the Kingdom is the inheritance 


of the prince, in the ſame manner as his field and his 
flocks. A maxim injurious to human nature, and which 
„ -  b@# would not have produced in an enlightened age, i 
_ they had not f. upports that are too often Rronger tþ 
Ws at and Juſtice, * 
A nation 


N N N. B 


*, 
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ks: Thoſe not authoriſed by the ſtate gan b 
| pitory to the prince who made them. They 
jure his poſterity, and he himſelf may return, in caſe the 


«<6 nation may, bor wht Lame: 8 oblige one 
branch who removes to another gountry to renounce 


all claim to the crown, as a dapghter who marries a fo- 
trign prince. Theſe xenunciations required or approved 


by the ſtate, are exttemely valid, ſince they ate equiva- 
ent to a law / that ſuch perſons and their poſterity ſhould 
be excluded from the throne. Thus the laws of * 
have for ever rejected every Roman Catholic; , “% Thus 
« a law of Ruſſis me de at the beginning of the reign of 
ic Elizabeth, NT W1 
« the crowng#.every heir who- poſſeſſed another mo- 
© narchy 3 and thus the law of Portugal diſqualifies eve- 
« mM ſtranger who _ . to the crown pi eight of 
Mod t.. | 

| Celedrated authors, in other wecpeddg ery ain 25 
judicious, have then wanted true prineſples in treating 
of renunciations. They have expatiatedgreatly en the 


rights of infants born or to be born, of the«tranſiniſſion 
of theſe rights; Q. but they ought to have con(ideret 


the ſucceſſion as leſs a property of the reigning family, 
tan as 3 law of the fue. From cba e: d "0 


mnoſations;# - Hop — or many by- hs ſtate 
ne valid and ſacred; and theſe are the fundamental 
only obli- 


late requires and calls him; for this he owes to a peo- 
ple who had committed their ſafety to his care. By the 


lame reaſon, the prince cannot ſawfully teſgn at an im- 
proper juncture to the damage of the ſtate, and abandc n_ 


n imminent dae a nation * bad put ap 


bis care. 


i Giri 4 Lon: Book XX 1. 18 xxl. where may” ef@2 err 
. 11 * 
e E 2 In 


wi Ay excluded from the poſſeſſion of + 


cannot. ins. 
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ought to ſucceed, when the ordex,of the ſuceeſſion calls 


— 4 6-2 7 ge? 4. 1 
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In ordinary caſes, when the ſtate may follow the eſta. 
bhſhed rule, without being expoſed to very great and 
manifeſt danger, it ig certain, that every deſcendant 


him to the throne, with whatever incapasity of reigning 
by himſelf he may be accuſed This is a conſequence 
of the ſpirit of the law that eſtabliſned the ſucceſſion ; 
for the people had recourſe to it to prevent the troubles 
which would otherwiſe have be 
every change. No little advange 
towards obtaining this end, if at the death of a prince, 
the people were allowed to examine the capacity of his 
heir, before they acknowledged him for: their ſovereign. 
« Whit a door would this open for uſurpers or male- 
It was to avoid theſe inconveniencies that 


cel muſt have been made 


the order of ſucceſſion was eſtabliſhed 3. and nothing 
a6 ve; wiſe could have been done; ſince by this means 


. *«4no more is required than his being the king's ſon, nd 


WE his having life, which can admit of no diſpute; but 


right is ſubotd 
of the ſtate; but it ought to take place, when the . 


% on the other hand there is no rule fixed to judge of 


the capacity or incapacity. of reigning v.“ Though 


the ſueceſfion was not eſtablifhed for the particular ad- 
vantage of the ſovereign and his family, but for that of 


the ſtate; the ſucceſſor appointed has nevertheleſs a right, | 


to which juſtice, requires that regard ſhould be paid; His 


* 4 


inate.to that of the nation, or to the ſafety 


| way does not oppoſe it. 


Theſe reaſons have the greater nid — the 
law, or the ſtate, may remedy the incapacity of the 


prince by. nominating a regent, in the fame manner 
1 practiſed in caſe of his minority. This regent 


is 1 during the whale time of his adminiſirs- 


Pa 


 b. Memorial in n behalf of Madam de Lorgprill, touching the mw 
lity tel, in 1672. | 
- 
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tion, with the WED authority 3 ut he exceutes it in de *- 


binge name: „5 
The neigh we have juſt eſtabliſhed on che Fiicook: 


ne or hereditary right, manifeſtly ſhew, that a prince 
has no right to divide his- ſtate among his children. 


krery ſovereignty properly ſo called, is in its own nature, 
one and indiviſible; and thoſe who have united indÞ- 


ciety cannot be ſeparated in ſpite of themſelves. 1 heſe 
partitions, ſo contrary to the nature of ſovereignty and 


the preſervation. of ſtates, have been much in uſe: but 
2n end has been put to them, wherever the people, and 


1 


The halbe 


den the princes themſelves, have had a full view of 


lien 
Zut when a Eines os united W Afferent nations 


their greateſt intereſt, and the eee, ane their 


under his authority; his empire is then properly an aſ- 


kmblage of ſeveral ſocieties ſubject to the fame head; 


ud nothing can naturally hinder his being able to divide 
them between his children: he may diſtribute them, if 


there be no law, nor any conventions to the contrary, 
ind if each of his ftates conſents to receive the ſove- 
reign he appoints for it. For this reaſon France was di- 


rided under the two firſt races . But being entirely 


ncorporated under the third, it became indiviſible, and a 


ündamental law has declared it ſo. That law, wiſcly ' 


woriding for the preſervation and ſplendour of the king- 


Om, unites ene to the crown * the acquiſcions 5 


of its kings. 


The ſame principles alſo forniſh us s wh the ſolution 1 


i 2 celebrated queſtion. When the right of ſugceſſian 


Who are to de- 
cide the diſputes 


kecomes uncertain in 2 ſucceſſive or hereditary ſtate, relating tothe 
? ſuccethon to a 


nd two or three competitors lay claim to the crown; ſovereignty, 
tis aſked, who ſhall be the judge of their pretenſſons 8 - 


* 1t muſt be obſerved, that t 1 2 artitioos ought not ta be made with- 
"ihe approbation and conſent of + os ſtates. : 


— 


Some 


overeignties. 


prevent its being delivered up to another? And finceit 


Gus learned men, reſting on the « opinion this ſovereign 


acknowledge no other judge but God, have maintained, 
that the competitors for the crown, while their right i 
uncertain, ought either to come to an amicable agree. 
ment, and enter into articles among themſelves, or to 


chooſe arbitrators, to have recourſe to lots, or, in ſhor, 
te dletermine the diſpute by arms; and that the ſubjeds 
cannot in any manner decide the queſtion.” It is aſto- 


niſhing that celebrated authors ſhould have maintained 


ſuch a doctrine. But even in ſpeculative philoſophy, 
there is nothing ſo abſurd as not to have been advanced 
by ſome philoſophers 4; indeed little can be expeQed 
from the human mind when ſeduced by intereſt or fear, 


What! in a queſtion that concerns none ſo much as the 
nation, that relates to the power eſtabliſhed only with a 
view to the happineſs of the people; in a quarrel that is 


going to decide for ever their moſt valuable intereſts, and 


their very ſafety, are they to ſtand by as tranquil ſpecta. 


tors! Are they to allow ſtrangers by the blind lot of 
arms, to appoint them a maſter, as a floek of ſheep is to 
wait till it is determined, whether they are to be del 
vered up to the ori or r reſtored to > the _— 


care 


But, ſay they, the nation thu Aripped itſelf” of al 
juriſdiction, by giving it to a ſovereign; it has ſubmit 


ted to the reigning family, it has given to thoſe who are! 


deſcended from that family a right which nobody cn 
take from them: it has eſtabliſhed them its ſuperiors; 
and can no longer judge them. Very well ! But ougit 
not this nation to know to whom it is bound, and to 


has eſtabliſhed the law of ſucceſſion, who can better, 


. vid tam abſurds dici poteſt, quod non Gicatur u 


Aliquo philoſophorum, Cicero de Divinat. Lib, II. 
who 
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Chap. v. ] p SUCCESSIVE OR 


[who has 2 greater right to 3 him a7 the 5 


damental law has provided and pointed out? Let us lay 
then without heſitation, , that the deciſion of this grand 
controverſy belongs to the nation, and to the nation 


alone. If even the competitors haye agreed among | 


themſelves, or have choſen arbitrators, the nation .is 
not obliged to ſubmit to what they have thus regulated, 
unleſs it has conſented . to the tranſaction or compro- 
miſe; princes not acknowledged, and whoſe right is un- 
certain, not being i in any manner able to diſpoſe of its 
obedience. It can acknowledge no judge over it in an 
affair that relates to its moſt ſacred duties, and moſt pre- 
cious rights. 

Grotius and puſtendorff differ. in | reality but little 
from this opinion; but would not have it called the de- 
cihon of the people, or ſtate, or 2 juridical ſentence (Ju- 

deipm juriſdiftionis J. And we ſhall not diſpute about 
wotds. However, more here is required than a mere 
examination of their rights, in order to ſubmit to that 
competitor who has the beſt. All the diſputes. that ariſe 
in ſociety ought to be judged and decided by the public 
authority. As ſoon as the right of ſucceſſion i is found 


uncertain; the ſovereign authority returns for a time 


to the body of the, ſtate, which ought to exerciſe it, 
either by itſelf, or by its repreſentatives, gill the true 
ſorereign_ be known. 60 The conteſt on t right ſuſ- 

* pending the functions i in the perſon of a ſovereign, 


the authority naturally returns to the ſubjects, not to 


* be retained by them, but to allow them to prove on 


„which of the competitors it lawfully devolves, in | 
| © whoſe hands they are at length to place it, It would 
* not be difficult to ſupport, by an infinite number of © 


, eramples, a truth ſo evident by the light of reaſon : : 


* 
* it is ſufficient to remember, that the ſtates of France, 


4 after the death of Charles the Fair, terminated the 
famous 


56 


or STATES ELECTIVE, | Well cb 
60 „ famoug, diſpute between Philip de . and the nat 
te king of England (Edward III.) and that theſe ſtates, wh 
c though ſubject to him in whoſe favour they granted its 
« the deciſion, were nevertheleſs the judges « of the i of 
cc pute e. 1 


Guichardin, Book XII. allo ſhews that the fates of 
Arragon decided the ſucceſſion to that kingdom, i in f2- hu 
vour of Ferdinand, the grandfather of Ferdinand, wi 


_ the. huſband of Iſabella queen of Caſtile, in pre- 10 


ragon, who Ts ae that the 9 belonged to 


$ 67. 
That the right 
of the ſucceſſion 
ought not to de- 


d on the 
. of a 
foreign power. 


% 


3 decided the diſputes of thoſe who made pretenſions 


tween a great number of competitors, when: their deci- 


© The ater in behalf of 8 de Langueville, to a memoril 


ference to the other relations of Martin king of Ar- 


them f. 
It was alfo the ales who in the Lingdom of ==> 


to it, as is juſtified by ſeveral examples | in the * po- 
litical hiſtory 3 

The flates of the principality of Neufchatel hay often 
pronounced i in form a juridical ſentence on the ſucceſſion 
of the ſovereignty. In the year 1707, they decided be- 


fion in favour of the king of Pruſſia was acknowledged b 
all Europe in the treaty of Utrecht. L Ss 

The better to ſecure the ſucceſſion i in a certain andi in- 
variable order, it is at preſent eſtabliſhed i in all Chriſtian 
ſtates (Portugal excepted) that no deſcendant of the (0+ 
| | ſucceed to the crown, | if he is not born 
it: marriage conformably to the laws of the coun- 
try. As the nation has Rabi the ae to the 


wo 4 * i 


behalf of Madame de NEO 
t wid. 5 


8 Sce the ſame a which notes of Labbe's 20 1 unden 
page: 501, „and e 
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nation 


Chap, v. SUCCESSIVE OR HEREDITARY, We, 


nation * belougs the power of acknowledging thoſe 
who are capable of ſucceeding; and conſequently on 


is judgment and laws alone muſt depend the validity 
of the marriage. of its forexeigns, an the legirimagy. of 


their birth. 


If education bed not the, power of familiarifing. the | 


human mind to the greateſt abſurdities, is there a 


vile man who would not be ſtruck with aſtoniſu- 
nent at ſceing ſo many nations ſuffer the legitimacy and 


right of their princes to depend upon a foreign power? 


The court of Rome has invented an infinite number 
of obſtructions and nullities in marriages, and at the 


| fame time arrogates to itſelf the right of judging of - 


their validity, and of raiſing obſtructions ; ſo that a prince 
of its communion cannot in certain caſes be ſo much 


his own maſter, as to contract a marriage neceſſary to 


the ſafety of the ſtate. Jane, the only daughter of 
Henry IV. kipg of Caſtile, found this true by expe- 


rence. Some rebels publiſhed abroad that ſne owed | 


her birth to Bertrand da la Cueva, the king's . 


ind in ſpite of the declarations and laſt will of that 


prince, who conſtantly acknowledged Jane for his daugh- 
ter, and nominated her his heireſs, they called to the 
crown Iſabella Henry's 8 ſiſter, and the wife of Ferdinand 


heir of Arragon The grandees of Jane's party, had i 


provided a powerful reſource by negotiating. a marriage 


vith Alphonſus king of Portugal : but as that prince 


ms Jane's uncle, it was neceſſary to obtain a diſpen- 
lation from the pope, and Pius II. who was in the in- 
(reſt of Ferdinand and Iſabella, refuſed to grant the 


diſpenſation, though ſuch alliances were then very com- 


mon. Theſe difficulties cooled the ardour of the Por- © 


tugueſe monarch, and abated the zeal of the faithful 
Cftilians, Every thing ſucceeded with \ Iſabella, and the 
unfortunate 


Rs 


or STATES ELECTIVE, | Bok 


fortune) Jacks took the. veil, i in order to ſecure, by thi 
heroic ſacrifice, the peace of Caſtile . 
If the prince proceeds and marries, notwithifandiy 
the pope's re fuſal, he expoſcs his dominions to the moſt 
fatal troubles. What would have become of England, if 
the reformation had not been happily eſtabliſhed when 
the pope preſumed to declare queen Elizabeth 1 
mate, and incapable of wearing the crown? 
Lewis of. Bavaria, a great emperor, here boldly 
clear the rights of his crown. We ſee in the di. 
plomatic code of the law of nations by Leibvit: 
two acts in which that prince condemns, as an in- 
vaſion of the imperial authority, the doctrine that at- 
tributes to any other power but his own, the right 
of granting diſpenſations, and of judging of the validity 
| of marriages, in the places under his obedience; but he 


dy me. 


was neither wel-ſupported'1 in his rs, nor imitated 


by his are. 


h {take this hiſtorical a from 
AM Du fort de Tertre's Con {pron 
far | have not the original hiſtorians 


into the queſtion relating to the birth 
of Jane: this would here be of no 
uſe. The princefs had not been de- 
clared a baſtard according to the 


laws; the king acknowledged her 


for his daughter; and beſides, whe- 
ther ſhe was or was not legitimate, 
thei inconvenien ces that followed from 
the pope's reſuſal, remained the ſame, 
both with reſpect to her and the king 
of Portugal. 


i P. 254, Forma divortii matri- 

© monialis inter Fobannem filium Regi- 
Heobemia Y Margaretbam Duciſſam 
Karintbis. This Pires is given by 
the emperor on account of the impo- 
tency ol the huſband, per auctoritatem. 
ſays he, nobis rite debitam W conceſſam, 


* 
& 
4 1 


However, I do not enter 


le at lergt 


* 


p. th Forma Apen 
per affinitate conſanguinitatis i inter 1 


dvicum Marchionem Brandenburg, & 


Margaretban . Kariutbia, 


nec non legitimatio liberorum procreen- 


0 facta per Dom. 

Rom, E. 

It is only an TRIER law, ſays the 
emperor, that hinders theſe mar- 


riages, infra gradus ene ſan- 
guinis prafſertim infra fratres & 
rores. De cujus legis praceptis diſpen- 
fare folummods fertinet « ad auftoritaten 
Imperatoris ſeu hoon gem Romanorun. 
es and candemm 

opinion ol thoſe who dared to 
ſay that theſe — depended 
on eccleſiaſties, Both this add and 
the former are Seed in FOR year 
$340: 72: 


* 
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_ SUCCES avs on HEREDITARY, we. 
There are, in fine, ſtates in [which the ſovereign 


59. 


9 68. 
Of ſtate's called 


may chooſe his ſucceſſor, and even transfer the crown putrimauial 


to another during his life: theſe are commonly called 
jatrimonial kingdoms: or ſtotes: but let us reject fo un- 
juſt and ſo improper an epithet,” which can only ſerve 


to raiſe in the minds of ſovereigns, ideas very oppo- 


bie to thoſe they ought to entertain. We have ſhewn 
(6 61 ) that a ſtate cannot be 2 patrimony. But it may 
happen, that a nation, either as an effect of an entire 
confidence in the prince, or from ſome other reaſon, has 


entruſted him with the care of appointing a ſucceſſor, 


and even conſented to receive, if he thinks proper, ano- 
ther ſovereign from his hands. Thus we ſee Peter J. 
emperor of Ruſſia, nominated ig wife to e Run, 
though he had children. 

But when a prinee chooſes his iba 7 or when he 
cedes the crown to duother, he properly only nominates, 
in virtue of the power with which he is entruſted, either 
expreſsly, or by a tacit conſent, him who is to govern 
the ſtate after him, This neither is nor can be an aliena- 
tion properly ſo called. Every true ſovereignty is una- 
enable in its own nature. We ſhall be eaſily convinced 
of this, if we pay attention to the origin'and end of po- 
ltical fociety, and of the ſupreme authority. A nation 
becomes incorporated into a ſociety, to labour for the 
common welfare, as it ſhall think proper, by living ac- 
cording to wholeſome laws. With this view it eſtabliſhes 


| 2public authority. If it truſts this authority to a prince, 


eren with the power of tranſmitting it into other hands; 
this oan never be, at leaſt by the expreſs and unanimous 
conſent of the citizens, with the right of really alienate | 
ing or ſubjecting the ſtate to another body politic : for, 
the individuals who have formed this ſociety are en- 
tered into it in order to live in an independent ſtate, 
ad not Cy a Is 5 Let them not oppoſe 


* 


6 TD 
All true 3 
reign. is uua· 
lien 


60 


or srarzs ELECTD E. 


ta us any. tar: ſource of this right, as congu 
for inſtance, for we have already ſnewn (g 60.) that 


_ theſe different ſources return at length to the true-prin- 


ciples on which all juſt governments are founded. While 


the victor does not treat his conqueſts according to theſe 
principles, the ſtate of war ſtill in ſome meaſure ſubſiſts, 


At the moment when he places it in a civil ſtate, his rights 


are proportioned by the principles of the ſtate. 


I know that many authors, and particularly. Growth 
give long enumerations of the alienations of ſovereign- 
ties. But examples frequently 'prove only the abuſes 


that have been made of power, and not what is right. 


And beſides, the people conſented to the alienation, 
either willingly or by force. What could the inhabi- 
tants of Pergamos, Bichynia, and Cyrene do, when 
their kings gave them by their laſt wills to the No- 


man people? Nothing remained for them, but the part 
of ſubmitting with a good grace to ſo powerful a legs 


tee. In alledging an example capable of ſerving as an 


authority, it was neceſſary for them to have eited that 
of a people reſiſting a like diſpoſition of their ſove- 


| reign, and that reſiſtance being generally condemned 
as unjuſt and rebellious. Had Peter I. who nominated 
his wife to ſycceed him, been willing to ſubject his 
empire to the Grand Signior, or to. ſome other neigh- 
bouring power, can we believe that the Ruſſians 
would have ſuffered it, and that their reſiſtance would 


have paſſed fora revolt? We do not find in Europe 


any great ſtate that is reputed alienable. If ſome petty 


principalities have been conſidered as ſuch, it is becauſe 


they were not true ſovereignties. They. aroſe in the 
e with . or leſs liberty: their maſters 


k Dej Jore Belli 0 uu. Lib. 1 Cap. II. 5 xu. Hg 
_ 
o 


made 


Ks. 
* 


1 the empire. 
Let us conclude, then, 8 N 1 the 
right of ſubmitting to a foreign power; for the right of 


b 


people... That of nominating the ſucceſſor, or commit- 


conſent of the people; That | 15 
If the power of ng a See 5 is 1 to 
the ſovereign, he ought to have no other view in his 
choice, but the advantage and ſafety of the ſtate. He 
limſelf was eſtabliſhed only for this end (5 39.) ; the 
liberty of conferring his power on another, could then be 


ſud to conſider a prerogative of uſe to the prince, of 
which he might make his private advantage. Peter the 
Creat propoſed only the welfare of the empire when he 


C TTT 


voſt capable of following his views, and of perfecting 
be great things he had begun, and therefore preferred 
ter to his fon, who was ſtill very young. If we often 
kund on the thronce ſuch elevated minds as Peter' s, a 
ation could not take wiſer meaſures in order to be well 
prerned, than to truſt the prince, by a fundamental 


& = 2 
S 


3 lis cuſtom for. a ſeries of ſovereigns unequalled in hiſ- 
A Nerva, Trajan, Adrian himſelf, and Marcus Au- 
ade * what princes ! Does the right of birth often 


Jace _ on the throne? 


ne they could not withdraw them, Hoa a 1 8 3 


rally alienating the ſtate, can never belong to the ſove · 
reign, umels it be given him by the entire body of the | 


ing the ſceptre to other hands, muſt alſo be preſumed, | 
ind ought to be founded on an expreſs: conſent, on a law 
of the ſtate, or on Jang: cuſtom, ee by: the tacit 


mly granted him with the ſame view. It would be ab- 

ſt the crown to his wife. He knew that heroine was 

by, with the power of appointing. his ſucceſſor. . This 
deꝛſure would be much better than the order of birth. 


the Roman emperors ho had no male children, ap- 
punted a ſucceſſor by adoption. Rome was obliged to 


61 


970. 
The duty of a 
prinee who no- 
minates his ſuc- 
ceſſor. 


We 


33 : 


| Gs 


2 . * a of ſuch importance ta the ſafety of the entire nation 


{ 


171. We may go ſtill e and b lay n 1 


ien. the tacit conſent and ratification of the people or ſlate, 
is at leaſt neceſſary, to give it à full and entire eſſect. cor 

If an emperor of Ruſſia had thought proper to nominate en 

for his ſucceflor: a ſubje& notoriouſly unworthy of the Wh oc: 

- , crown, it is not at all probable that ſuch avaſt” empire Wi ure 

uld have blindly ſubmitted to ſo pernicious Alh,appoint and 
ment. And who would preſume to blame à nation for de 
refuſttig to be ruined: out of reſpect to the laſt orders of nt 
its prince? As ſoon as the people ſubmits to the ſovereigo Wi" 
appointed to rule over them, they tai tify the choice duct 
made 'by the laſt Pn, 3 and be new en, enten its c 
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The dhe Obiectt of 4 * Gut; 404 . on i 

mu ug. for the Neceſit tier of the Nation.” N . , irn 

cbs FTER theſe obſervations on the eon . N 
The end of fo- the ſtate itſelf, we come now to the ta 
ciety ſhews the tan] 
ſovereign his objects- -of a good government. We have ſeen — 
_ LL (5 41, and 42.) that the printe'on his being inveſted will A 
cure plenty. the ſovereign authority, is entrüſted with the duties of * 
| the nation in relation to government. In treating of the | 
objects of x wiſe adminiſtration, awe müſt hen wer the f 


duties of a nation towards itfelf, and 9 of the ſove- 
* towards his people 


4 ile 


63 
4 wiſe bre of the ſtate will find i in. the 8 of 

cyl ſociety, the general rule and indication of his du- 

ties... The ſociety, is eſtabliſhed with the view of pro- 

curing, to thoſe who are its members, the neceſſities, con- 

ſeniencies, and accommodations of life; ; and in general, | 

exety thing necefſary,to their felicity; to take ſuch mea- 

ire WY (ures that each may, peacefully enjoy his on property, 

at. nd obtain juſtige with ſafety; and, i in ſhort, to. defend. 

for WY ihe whole from all violence from with at... ( 15.) The 

of WY cation, or its conductor, ſhould: firſt — to the buſineſa 

7 e providing ſor all the wants of the people, and pro 

ice being a happy plenty of all the neceſſaries of life, with 

en in conveniences and innocent, and laudable enjoyments. 

| As an eaſy life without floth contributes to the happi- 

25 nels of men, they are thus placed in a condition to la- 

5 bur with greater ſafety. and ſucceſs after their own. 

ſerſection; which is their grand and principal duty, and | : 

of che views. IM as: 10 propoſe by uniting im * 

. briey... Ea a 

| To ſucceed in procuring . a5 e = — 8 960 73. | 

ling, it is neceſſary to take care. that they have a ſuffi- 5 by 

cant number of able, workmen in every uſeful or neceſ- — ee 

au profeffion, An authentic application to government, | 

74 nic regulations, and aſſiſtanee properly, granted, will. 

4 wduce this effect, ; without * e which i is 

1 ins fatal to induſtry. of 

of Thoſe workmen. that are uſeful, cake 2 to ho hs 4. 

* ache ſtate, and i zin this the public authority has cer- . 

yore dh 2 right of a reſtraint, .if it · be found neceſſary, ry that are 

inn fuceced. in it. Every, citizen owes this to his country; © 

ud an artiſt in particular who is nouriſhed, educated, 

al inſtructed in its boſom, cannot lawfully leave it, and 

irn to ſtrangers an indyſtry which he learnt at home ;, 

nell his country has no occaſion for him, or he can- 

u there obtain the. juſt fruit of his labour and abili- 

i, Buſineſs muſt then be procured for him; and if 


: | While 


— 


| 1 able to An an nett livelihood in kit own 
country, he would for no reaſon abandon it, the ſlate hay 
, right to prevent him; But a very moderate uſe ought 
to be made of this right, and only in important or ne- 
ceſfary caſes. Liberty is the foul of abilities and indul. 
try: frequently a workman or an attiſt, after having tra- 
velled abroad, is recalled home by. a natural ſenfation, 
more able and better qualified to ſerve his country than 
before. If certain "caſes be excepted, it is beſt in thi 
affair to practiſe the mild methods of protection, encou- 
ragement, &e, and to leave the reſt fo that natural love 

felt by all men for the places of their births © 
$ 75. As to thoſe emiffaries who eome into à country to 
* entice away ufeful ſubjects, the forereign has a right to 
| away. _ puniſh them ſeverely, and has Juſt cauſe of complaint 

| againſt the power by whom they are employed.” 
We ſhall treat elſewhere more particularly of the ge- 
* neral queſtion, whether a citizen is permitted to leave the 
ſociety of which he is a member. The particular reaſons 
relating to uſeful workmen are ſufficient here. 

976. Ihe ſtate ought to encourage labour, to animate in- 
| e duſtry, and to excite abilities; to propofe honours, re- 
| bour and induſ- wards, privileges; and to take fuch meaſures. that any 
OM one may live by his induftry. Here England deſerves tc 
be propoſed for an example. The parliament inceffantly 
attends to theſe important affairs, in which neither care 
nor expence is ſpared. And do we not eben fee a {4 
cicty of excellent citizens formed with this view, and 
devote conſiderable ſums to this uſe. Prizes are allo 
_ diſtributed in Ireland to the mechanics, huſbandmen, 
and who moſt diſtinguiſh themſelves.” Can ſuch a ſtat 
ſai! of beirg powerful and happy. # 
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. ene. fart: og 


than NF all the arts; tillage, or Pal is. doubtielb og” | 
this the moſt uſeful and neceſſary. It is the nurſing tillige The wie | 
cou-W ter of the ſtate. The cultivation of the earth 
tuſes it to producee an infinite. increaſe; it ſorms the 

ſureſt reſource, and the moft ſolid funds of riches and 

commerce; for the people who enz wa ae eli⸗ 

ate, 
This affair then deſerves the uimoll te of 4 0 78. 
prerument, The ſovereign ought to neglect no means The meaſures 
of rendering the land under his. obedience as well cul-. refpect. On 
inated as poſſible. He ought not to allow either com- 22 og 
nunities or private perſons to acquire large tracts of land 

norder to leave it uncultivated. Theſe rights of common 

which deprive the proprietor of the free liberty of diſ- 

pong of his lands, that will not allow him to farm 

them; and to cauſe them to be cultivated in the moſt 

drantageous manner; theſe rights, I ſay, are contrary 

o the welfare of the ſtate, arid ought to be ſuppreſſed, 

i teduced to juſt bounds. The property introduced 

imong the citizens; does not prevent the' nations having 

i tight to take the moſt effectual meaſtires to cauſe the 

whole country to produce the greateſt, and moſt advan- 
tageous revenue poſſible. 

, The goyermment ought carefully to avoid every 79. 
ting capable of diſcouraging the huſbandman, or of 22 
drerting him from the labours of agriculture. Thoſe n _ — 
taxes, thoſe exceſſive and ill-proportioned- impoſitions, | 
the burden of which falls almoſt entirely on the culti- 


F tors; 
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vators; and the vexations they ſuffer from the commil. 
ſioners who levy them, take from the unhappy peaſant 

the means of cultivating the earth, and depopulate the 
country. Spain is the moſt fertile, and the wort cul. 
tivated country in Europe. The church poſſeſſes too 

much land, and the undertakers of the royal magazines, 

who are authoriſed to purchaſe at a low price, all the 
cCeorn they find in the poſſeſſion of a peaſant, above what 
Is neceſſary for the ſubliſtence of himſelf and his family, 


ſo greatly diſcourage the huſbandman, that he ſows no 
more corn than is neceſſary for the ſupport of his own 
houſhould. Whence frequently ariſes the greateſt ſcar. 
| _ in a country capable of feeding its neighbours. 
= F Bo. Another abuſe! injurious to agriculture is, the con- 


men ought to be tempt caſt upon the huſbandman. The inhabitants of 
held 1 elteem. cities, even the moſt ſervile artiſts, and the moſt lazy 
citizens, conſider him that cultivates the earth with a 
diſdainful eye; they humble and diſcourage him. They 
dare to deſpiſe a profeſſion that feeds the human race; 
the natural employment of man. A little inſignificant 
| ſtay-maker or a taylor, places far beneath him the be 
loved employment of the firſt conſuls and dictatots of 
Rome. China has wiſely prevented this abuſe ; agricul- 
ture is there held in honour, and to preſerve this happy 
manner of thinking, every year, on a ſolemn day, the 
Emperor himſelf, followed by his whole court, ſets lit 
hand to the plough, and ſows a ſmall picce of land. 
Hence China is the beſt cultivated country in the world: 
It nouriſhes an innumerable multitude of people, that 
at firſt appears to the traveller too you for = ſpace 
they poſſeſs. 
$81; - * The cultivation of the ſoil is not only ak aj 
N mented by the government on account of the. extraor- 


en Ti. 1 3 flow from i it; . from its being 
: 1 
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a uu or TAE EARTH. | 1 


an obligation impoſed by nature on mankind, The 

whole earth is appointed for the nouriſhment of its in- 
habitants : but it would be incapable of doing it, was 

it uncultivated. Every nation is then obliged by the law 

of nature to cultivate the ground that. has fallen ta its 

ſhare; and it has no right to expect ot require aſſiſtance 

from others, any farther chan as the land in ita poſſeſſion | 
i; incapable of furniſhing it with neceſſatios. Thoſe - oY 
people, like the antient Germans, and the modern | 
Tartars, who having fertile countries, diſdain to culti- 

wn tate the earth,” and chuſe rather to live by rapine, are 

Ate wanting to themſclyes, and deſerve to be exterminated 

| is ſavage and pernicious beaſts. There are others who, 

on- to avoid agriculture, would live only by hunting Ind 

of beir flocks. This might, doubtleſs, be allowed in the 

azy frſt ages of the world, when the earth, without eul · 

ba wnion, produced more than was ſufficient to feed its 

hey few inhabitants. - But at preſent, when the human race 

de; s ſo greatly multiplied,” it could not ſubſiſt, if all na- 

ant tious reſolved to live iti that manner. Thoſe who ſtill 

yo tetain this idle life, uſurp more extenſive tertitories, 
ul- 

WP) 

the 

his 

nd 

Id 


than they wauld haye occaſion for, were they to uſe | 

honeſt labour, and have therefore ng reaſon to com- 

plain, if other nations, more laborious, and tod cloſely 

ouſted, cume ta poſſeſs a part. Thus though the con- 

queſt of the civilized empires of Peru and Mexico were 

2 notorious uſurpation, the-eſtabliſhment of many colo= 
ow. ties on the continent of North America, may on their 
hat confining themſelves within juſt bounds, be extremely 4 
at lawful, The people of theſe vaſt countries rathat oo 

un than inhabited ther, —_ | 1 
295 The eſtabliſhment of public granarieg is an 8 5.82. 4 
at lent regulation for preventing ſcarcity. But great care gs * $2 
05 ſhould be taken to prevent their being managed. with et 
1 | F 2 | a mercantile 


A 
7 
* * 


of THE' nm . 


N mercantile ſpirit, ey with views of profit.” This 
would render them à monopoly, which would not be 
the leſs unlawful from ĩts being carried on by the magi 
| ſtrate. Theſe granaties ſhould be filled in times of the 
greateſt plenty, and take off the corn that would lie 
upon the huſbandman's hands, or be carried in too great 
quantities to foreigners; they ſhould be opened when corn 
is dear, and kept at a juſt price. If in a time of plenty 
they prevent this neceſſary commodity from eaſily falling 
to a very low price, this inconvemience is more than re. 


medied by the relief they afford in dear times: or rather, 


no inconvenience ever arifes from them. When corn is 
fold extremely cheap, the manufacturer is teimpted to 
dnferfetl his neighbours, by offering his goods at a price 
which he is afterwards obliged to raiſe; and this produ- 
ces great diſorders in 'commetce, by putting it out of its 
courſe; or he accuſtoms himſelf to an eaſy life, which he 
cannot fupport in harder times. It would be ef advan- 
tage both to the manufactures and to commerce to hare 
che ſubſiſtence of the workmen kept at moderate, and 
nearly equal price. In ſhort, publie granaries keep in 
the ſtate the corn that would be ſent abroad at too cheap 
a rate, and muſt be purchaſed again, and brought home 
at a very great expence after à bad harveſt: which is a 
real loſs to the nation. Theſe eſtabliſhments, however, 
will not hinder the corn trade. If the eountry, in 2 
common year, produces more than is ſufficient for the 
nouriſhment of the inhabitants; the ſuperfluity may be 
ſent abroad]; but it will be _ at a more er ind _ 
r 5 
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7 Y means of commerce particular perſons, and 483. | 
* whole nations may procure what they have ocga: 8 rods. © 
5 fon for, and is not to be found at home. Commerce | 

1 s divided into home and foreign trade. The firſt is 

5 that carried on in the ſtate between the ſeveral inha- 

1 btants 3 and the ſecond is carried on with keien nar 

tions, | 

* 

i The home trade * a nation is. of great uſe; it furs 7 $84, 

in jihes all the citizens with the means of procuring 5 290 — a, 
n vateyer they want, as either neceſſary, uſeful, or 

ho yreeable ; it cauſes a circulation of money, creates in- 

* ultry, animates labour, and by affording ſubſiſtence tg 

5 zgreat number of ſubjects, contributes to rende thę 

3 zuntry more populous and floyriſbing,, | 

he The ſame reaſong { ſhew the uſe of foreign trade, mi 6 85. 

be 1 moreover, attended with theſe. advantages: 1. By The ves of. 

5 waling with foreigners, a nation procures ſuch things _ trade. 


4 neither nature nor art can furniſh in. that country. 
And ſecondly, if it be properly directed, it increaſes 
be riches of the nation, and may become the ſource of 
with and plenty. Of this the example of the Cartha- 
kerians among the ancients, and that of the Engliſh 
ad Dutch among the moderns, afford remarkable 
| * Carthage, by her Om counter-balance the 
ri | fortune, 


e courage, and grandeur of Kids; Holland 


of her merchants poſſeſſes kingdoms in the eaſt, and the 
governor of Batavia commands as King of the Indies, 


5 86. 
The obligation 
to encourage a 


ing eſtabliſh with the view that each may - procure 
| whatever things are neceſlary to his own perfeRtion and 
| happineſs, and a home trade being the mean of obtain. 


8 87. 

f W e 
do carry on a 
corgigu trade. 


in war, made them loſe; at preſent it is principally 


or COMMERCE. dos! 


has amaſſed immenſe ſums, in her marſhes; a company 


To what a degree of power and glory is England 1. 
rived! formerly her kings and warlike people made the 
moſt glorious conqueſts, which the reverſe, ſo frequent 


commerce that places in her hand the balance of Ey- 
rope. | 

8 are obliged to ieee a he trade fi 
becauſe we ſhall then fuffil the law of nature, whkch 
requires that men ſhould mutually aſſiſt each other, atd 
contribute as much as in their power to the perfer- 
tion and happineſs of beings like themſelves; whence 
it follows, that after the introduction of property, the 
obligation muſt take place, of reſigning to others, at a 
juſt price, what they have occaſion for, and what we do 
not appropriate to our own uſe. Secondly, ſociety be- 


- 


ing them, the obligations ta carry on and improve this 
trade are derived from the very contract on which the 
ſociety was formed. In fine, this commerce being of 
advantage to the natian, it is obliged, - as a duty to itlelf, 
to render it flouriſhing. 
From the ſame reafon drawn from the vella of the 
ſtate, and to procure for the gitizens every thing they 
want, a nation is obliged to promote and carry on 2 
foreign trade. Of all the modern ſtates, England is 
moſt diſtinguithed 1 in this reſpect. The parliament hug 
always their eyes fixed on this important intereſt 
of cffeQually Protect the navigation of the me 
chants; 


„ 


S 8 4-24 8 


5 


3 


nts; 


Chap. VII] O cou RCE. 


chants 3 and Livbiar, by ene anbsstdse * 
exportation of ſuperfluous commodities and merchan- 


üres. We may ſee in a very good work , the great 
adrantages that TR has derived from bas 1 a con- 


duct. a 5 25 8 Wn 
Let us now ſee what are "es Tt of aste Qui na- 
tions in reſpect to the commerce they carry on with 


eich other. Men are obliged mutually to affiſt each Du 
other as much as poſſible, in order to contribute to the — 
perfection and happineſs of beings like themſelves 


Prejim. 9 10.) whence it follows, as we have juſt ſaid 
(f 86.) that after the introduction of property it be- 
came a duty to fell to each other at a juſt price, what 
the poſſeſſor himſelf had no occaſion for, and what is 
neceſſary to others; becauſe, ſince this introduction of 
property no man could any other way procure what- 
er he found neceſſary or uſeful, or what was proper 


to render life ſweet and agreeable. Since then the. 


hy ſprings from the obligation (Prelim. f 3.); that 
re have juſt eſtabliſhed gives every man the tight of 
procuring the things he wants, by buying them at a rea- 


ſonable price of thoſe who have Lorton no occaſion 


for them. 

We have alſo ſeen ( Prelim, $5.) tha men could 
wt free themſelves from the authority of the laws 
nature by uniting in civil ſociety, and that the 
whole nation remains ſubject to the ſame laws in its 
national capacity ſo that the natural and neceſſary 
by of nations, is no other than the law of nature pro- 


perly applied to nations or ſovereign ſtates (Prelim. 


j6): from all which follows, that a nation has a 
' make onthe usage ad. absent oa wat 


lin in relation to commerce. 


1 


68s. 
The foundation 
of the laws on : 


merce. Ou 
the right of 
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right to procure, at an Fquitable price, whatgyer | 

wants, on purchaling them of people who, Ss no ocea- 

ſion for them. This is the foungatign, of the right al 

aetec/ between different beg dl in partici 

of the right of buying 7 
_ 2995. We cannpt apply the ſame reafor ing to the right of dr 
Ig fof | ſelling ſuch things we want to part with.  Eyary to 
- -.- , man and every nation being perſeQy at liberty tg buy » Mil tb 
1 thing 1 that is to be ſold, or not to buy it, and to buy ju 
: WY it of one rather than of another; ; the law of nature {| 
gives t to no perſon whatloever the leaſt, kind of right to wi 
{ell what belongs to him to another Who does not want th 
to buy, neither has any. nation that of ſelling its com- 0 
modities ot merchandiſe to a people "ho. are unwilling 1 
to have . 5 bi 
5 90. Every ſtate has, e 2 right, to probidit the fo 
ar: the Rn entrance of forcign merchandiſe, and the people who m 
 prerchandiſes,” are intereſted in this prohibition have no right to com- Is 
> plain of i it, as if they had been refuſed an office of hu- t 
mamanity. Their complaints would be rigicylous, ſince 1 
they would only be canſed by want of chat gain, ke d 
' fuſed by : a. nation that would not ſuffer it to be made 
at its own expence, It is however true, that if a b. t 
f tion was very certain that the prohibition of its mer- a 
chandiſes was not founded on any reaſon drawn: from 0 


the welfare of the ſtate 'that prohibited them, it would 
have cauſe. to conſider this conduct, as. A mark of ill. 
will ſhewn in this inſtance, and to complain of 1 it on 
that footing. But at would be very difficult to form a 
certain judgment, that the ſtate had no ſolid 1 nor pen 


> for making ſuch a prohibition... . 


"a 4. + —- - 


$ 91. By the manner in which we have ſheun * nation's 
4 kg nature, * right to buy of another what it wants; it is caſy to ſec, 
| _ 1 that this right is- not one of thoſe called perfef, and 
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ys 10 now e cee nature 1 re that may 


give r room for queſtions « of. 2. very ſeriqus 1 Nature. You 2 


have.a right to. buy... of others, ſuch things as. you. want, 
and of which. they. themſclves have, no need; vou ad- 


drels yourlelf to me; I am not obliged to ſell them 


to you, if I! have any. occaſion for them. In Firtye of 


the natural liberty 1 that, belongs to all men, Tan, to 4 
judge whether! it is prudent for me to keep them or WP | 


gell them to you ; and you have no. right to determinę . 


whether I judge. well or ill, becauſe you have no au- 
thority oyer Me. If 1 improperly, and without any 
ood reaſon refuſe to | ſell at. à juſt price what you want, 
| offend againſt my duty; you may complain of this 
but you ought to bear. it, and you cannot attempt to 


force me, without yiolating my. natural Tight, and: doing 5 


me an injury. The right of buying the things we want, 
s then only an imperfect right, like that of a, poor man 
to receive alms of the rich; if he refuſes him, the poor 
man may Jultly complain but 1 he has no o right to take it 
b force, 


11 it pe (ren EV a nation has a right to do i in 


the caſe of an extreme neceſlity ? this queſtion. will be 


anſwered in its e R in the following Book, 
Chap. IX. 

Since then 3 a nation canngt haye 0 natural right t 5 ſell 
its merchandizes to another, that is unwilling to pur- 
chaſe them z ifi it has only an imperfect right to buy what 
it wants of others; if it belongs only to theſe laſt to 
judge whether i it be proper for them to ſell or not; and, 
in ſhort, if commerce confi ſts in mutually buying and 
felling all ſorts of commodities z it is evident, that it de- 


pends on the will of any nation to carry on a commerce 


with each other, or to let it alone. If it is willing to al- 
ow this to one, it depends on the nation to permit it, 


Every nation is 
to chuſe how far 


it will engage in 
commerce. 


j 


3 


* 
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993. 
How a nation 


acquires a per- 
fect right to a 
fore; ade. 


— 


594. 
Of the Swe 


permiſſion of 
canmerce. 


under tuch conditions as it ſhall think” proper. For in 
| permitting another nation to trade with it, it grants that 
other a right, and every one is at liberty: to affix whut 
conditions he pleaſes to a right he freely grants. 


tion. A nation not having naturally a perfect right to 


1 merely and ſimply permit you to do any thing, | 


| of me: you may make uſe of my condeſcenſion as long 


regulations, and the people who I's it on cannot e com- 
plain of injuſtice. _ 
Let us only obſerve, hae a as well as inch 
benefit of the human race, on account of the neceſſity 
lim, $ 10, 11. and Book 1. $ 88.): but this does not 


lar caſes, if it is convenient to encourage, or permit 
; the commerce : and as the dutics towards itſelf, are ſupe- 


or COMMERCE. [Book Cha 


Men and ſovereign ſtates may, by their promiſes, en- 
ter into a perfeQ obligation with reſpect to each other, in 
things where nature has made only an imperfect oblige- | 


carry on a commerce with another, may procute it by 


an agreement or treaty. This right is then acquired hat 
only by treaties, and relates to that branch of the law of pro 
nations termed conventional (Prelim. 5 24.). The treaty 
that gives the right of ment is then . ng” 1 foli 
rule of this right. 


A ſimple ii of e on a e e with a 
nation, gives no perfect right to that commerce. For 


do not give you any right to do it afterwards in ſpight 


as it laſts; but nothing can hinder my changing my will. 
As then every nation has a right to chuſe whether it will 
or will not trade with another, and on what conditions 
it is willing to do it (5 92.) ; if a nation has ſuffered by 
another's coming to trade in the country, it is at liberty 
to prohibit, reſtrain, or ſubje& that commerce to certain 


duals are obliged to trade together for the common 
men are under with regard to mutual aſſiſtance, (Pre- 


prevent any one s being at liberty to conlider, in particu- 
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rior 


1 


EST 


mg 


cp. VL] or cone, 


not to thofe it owes to another, if ns Watson finds itſelf 
n ſuch cireumſtanoęgs, that it judges trading with foreign 


| ers dangerous to the ſtate, jt may give it up, and prohibit 
This the Chineſe have done for a long time tog 


ther, But once more, it is neceſſary that its duties to- 


wards itſelf ſhould preſcribe this conduct, from very ſe- 
rious and important reaſons z otherwiſe it could not refaſe 
to comply with the general duties of humanity, =_ 
We have ſeen what are the laws nations derive from 
ature, with regard to commierce, and how they may 
procure others by treaties: let us fee if they can found 
ny on long cuſtom. To determine this queſtion in a ti 
ſolid manner, it is neceſſary firſt to obſerve, that there 
ne rights which conſiſt in a ſimple power: they are called 
in Latin Jura mere facultatir, rights of mere ability. 
They are ſuch in their own nature, that he who Eh 
them may uſe them or not, as he thinks proper, he 
being abſolutely free from all conſtraint in this reſpect; 
{ that the actions that relate to the exerciſe of theſe 
nights, are acts of mere freewill, that may be done or 
not done according to pleaſure. It is - manifeſt that 
rights of this kind cannot be loſt by preſcription on ac- 
oly founded on a lawful conſent preſumed, and if I poſs 


. $ 95- 
if the laws re- 
lating to com- 
merce are ſub- 


„ 


ſeſs q right which in its own nature I may, or may not 


uſe, as I think proper, without any perſon having a right 
to preſcribe to me on that ſubjeQ, it cannot be preſum- 
el, that if I have been long without making uſe of it, 


| therefore intend to abandon it. his right is then 


impreſcriptible, at leaſt if I am not forbid; and hindered 


rom making uſe of it, and have obeyed with ſufficient 


marks of conſent. Let ug ſuppoſe, for inſtance, that I 
im entirely at liberty to grind my corn at any mill I 
pleaſe, and that during à very conſiderable time, an age 
10 wil, Lingke uſc of the ſame mill; as I have done 


in : 


A in this 1 what 1 3 proper, ee gre- 
ſume from this uſe of the ſame mill, that I would deprixe 
myſelf of the right of grinding in any other.z and conſe. 


guently my right cannot be loſt by preſeription. But 4 
now ſuppaſe, that reſolving to make uſe of another ale 
mill, the maſter 'of this oppoſes it, and makes me fign a FR 
prohibition ;, if I obey his prohibition. without neceſſity, I gen 
and without oppoſition, though I know my right, and 4 
have it in my power to defend myſelf, this right is loſt; PT 
becauſe my conduct gives. juſt room to preſume that * 
choſe to abandon it. Let us apply theſe. Principles, 0 
Since it depends on the will of any nation to carry on a eit 
commerce with another, or not to carry it on, and 10 8 
regulate the manner in which it would make uſe of it yea 
($92) the right of commerce is eyidently a right of i 
mere ability (jus mere facultatis,), a ſimple power, and r. 
conſequently i 1s impreſcriptible. Thus when two nations dei 


have traded together, withoyt interruption, during a cen- 
tury, this long uſe does not give any right to either of 
them, and one is not obliged, on this acceunt, to ſuſ- 
fer the other to come and ſell its merchandiſcs, or- to 
| buy others; both preſerve the double right of prohibit 
ing the entrance of foreign merchandize, and of ſelling 
_ theirs wherever the people are willing ta buy them. If 
the Engliſh have from time immemoxial been agcul- 
tomed to fetch their wines from Partugal, they are not 
on that account obliged to continue the trade, and hare | 
not loſt the liberty of purchaſing their wines elſewhere. 
If, in the ſame: manner, they have for a very long time | 
ſold their cloth in that kingdom; they have neverthelels 
a right to transfer that trade to any other country: 
and, reciprocally, the Portugueſe are not obliged by 
this long cuſtom, either to ſell their wines to the Eng- 


liſh, or to prong their e If a nation deſires 
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„ 


5 that d. 
r e it is neeeſſary to p procure ĩt by treaty. 

What has been juſt ſaid may Weener the "eight n SY 
| commerce acquired by treaties: If à nation has by Wr 1 
cr I ti; method procured the liberty of ſelling certain mer- e 0 4 
12 handiſes to another, it dbes not loſe its right, though a 4 
9 gat number of years are ſuffered to be paſſed over with- 
nd an in being uſed; becauſe this right is a ſimple power, 
; nerd facultutis, _—_ it is anerk., to uſe or mw : 
Tr ene mr a rey Be 
es, Certain — W ay weder a 4 different 
ton neceffary, becauſe they imply a change in the 
10 WW re, of the right in queſtion: | For example, if it ap- 
fit years evidenty that the nation granting this right, grants 
of ti it only with a view of proeuring a ſpecies of merchan- | 
lie of which it was then in want; that which obtained 6 
te right of ſelling neglecting to fürniſſi theſe merchan- 
lies, aud another offering to bring them regularly, on 
condition of having an excluſive privilege: it may cer- 
zinly grant that exeluſive privilege : the nation that 
ud this right of ſelling, RO] it, becauſe it had 
wt fulfilled the tacit condition; | * => 
Commerce is a comimon benefit to 4 nation, ll all. $ 97- 
u members have an equal right to it: A monopoly is 3 
tterefore, in general, eontrary to the rights of the citi- — pemm- - HY 
an. However 'this rule has its exceptions, taken eren ges 
nom the welfare of the nation, and a wiſe government 
tay in certain eaſes, juſtly eſtabliſh a monopoly, 
dere are commercial enterpriſes that cannot be car- 
del on without a ftrength- that requires conſiderable 
nds, which furpaſs the ability of ſingle perſons. There 
re others that wotild foon become ruinous, were they 
Kt conducted with great prudence, with one regular 
rn, and according to well-ſupported maxims and rules: 
ler foreign en cannot be ſeparately carried on by & 
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rn is out of a nation's power 


ſer to eſtabliſh it, on condition of having an e 


tion, without being of the leaſt diſadvantags to the ſtate; 


ing an injury to the rights of others. And even then, 


Of the balanee 


- ef trade aud the 


attention of the 
government in 


this reſpc@. 


© " the advantage of the nation to grant them: hence has 
of the United Provinces eftabliſh thenifcNier in the In- 


enterpriſe, and the ſtate itſelf wholly taken up in the de- 


maintain forts, men. of war, &c. this being a-national af- 
5 fair, the ſtate may defray theſe expences, and, 28 encou- 


| the common ſtandard of the value of all the articles of 


or con- 


tndividualks companies ee -under the 
authority of government, and theſe companies cannot be 
ſupported without an excluſive privilege; It is then for 


ariſen in ſeveral countries, thoſe powerful companies that 
carry on the commeree af the Eaſt. When the ſubjech 


dies on the ruin of their enemies the” Portuguiſe,ſepa- 
tate merchants did not dare to think' of ſo grand an 


fence of its nf againſt «ks pr ah vir 
means of attempting it. 

There can be no doubt. chat ee 
to carry it on any other way, if a number af perſons of- 


privilege, the ſovereign may very juſtly grant it. 
But whenever a commerce may be . 2 na- 


3 f. a F g OLE ER _EES 2a 


the granting certain privileges to ſome citizens, is offer- 


when ſuch a commerce requires con ſiderable expences to 


ragement to induſtry, leave the profits of the trade ta thei 
merchants. This is ſometimes done in England. 

The conductor of a nation ought to take particular ca 
to encourage the commerce that is of advantge to li. 
people, and to ſuppreſsor lay reſtraints upon that which 
is to their diſadvantage. Gold and filver being beco 


commerce, the trade that brings into the ſtate a gre: 
quantity of theſe metals than it carries out, is of ada 
tage, and, on the contrary, that is ruinous which cauſe 


eee be ſent abroad, than it bringY 
. 


{ 
% 


an or coMMEnce. 


the BY tone. D The 
be bility of thoſe who have the direction of it, conſiſts in 1 
for I nzking that balance turn in favour of the nation. i 
has of all the meaſures that may be taken by a govern- $ 99- : 
chat I nent, we ſhall only touch here on the rights of entry. entry . i 
oe When the conductors of a ſtate, without aboliſhing a — — 
n= particular trade, would divert it from that channel, they. | 
epa- WY in fuch an extraordinary duty on the merchandiſes they 

n would diſcourage, as will prevent their conſumption. 

de. BY Thus French wines are uſually charged with very high 

the duties in England, while the duties on thoſe of Portugal 

| | a much more moderate; becauſe England ſells. few. of 

of i productions to France, whillt ſhe. ſells abundantly 

wer WY more to Portugal. There is nothing in this conduct 

ut is not very wiſe and extremely juſt, and France has 

ine w reaſon to complain of it, every nation having an un- 

toubted right to make what conditions it thinks proper, 1 
n vith reſpect to receiving foreign eee and may | + ol 
ate; ee e e eee 1 


| 100. 
Of the uſe of 
ighways, ca- 


101. 


The duties of 
| the government 
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HE afe ay Agha, ry awake 10 4 
word, of all ſafe and commodious Ways of com- 
municatioh, cannot be doubted! They facilitate the trade 


between one place and another, atid render the corivey- | 


ance of merchandife leſs expenſive, as well as more Tire 
and eaſy. The merchants arè enabled to fell at à better 


price, and to obtain the preference; they draw ſtrangers 


who travel through the country, and leave money at the 


places thidugh which they paſs. France and Holland 


have daily found the truth of this by happy experience: 
One of the principal things that ought to employ the 
attention of the government, with refpe& to the welfare 
of the public in general, and of trade in particular 
muſt then relate to the high-ways, canals, &c. in which 
nothing ought to be neglected to render them fafe and 
commodious. France is one of thoſe ſtates where this 
duty to the public is diſcharged with the greateſt atten- 
tion and magnificence. Numbers of the patroles every 


where render the traveller free from danger; and noble 


cauſeways, bridges, and canals facilitate the communict- 
tion between one province and another; Louis XIV: 
Joined the two ſeas by a work a: of the 3 
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The wine nation ought, doubtleſs; to- conwibute to F 102. 


fuch uſeful undertakings. When therefore the laying: h. B IE 10 5 f 


out and repairing of highways, bridges and canals, 
would be too great a burden to be diſcharged: out of 

the ordinary revenues of the ſtate, the government may 
oblige the people to labour at them, or to contribute 

to the expence. There have been peaſants in ſome of 

the provinces of France, who murmured at the labours 

impoſed upon them for the conſtruction of cauſetrays; 
but experience no ſooner made them ſenſible of their 
rue e ehen ory en ow authbry of wg uſeful 2 

The conſtruction and e of all 4038 RK = . 
being attended with great expence, the nation may very The foundatin 
wſtly oblige all thoſe to contribute to them, who-receive mn. 
alrantage from their uſe : this is the lawful ſource of 

the right of toll. It is juſt that a traveller, and eſpecially 
1 merchant, who receives advantage from a bridge, a 

tanal, or a cauſeway, in his own paſſage, and in convey- 
ing more commodiouſly his merchandiſe, ſhould contri- 
bute to the expence of theſe uſeful eſtabliſhihents, by a + 
noderate contribution; and if the ſtate thinks proper to 
cxempt the citizens from paying it, it is under no obli - 
tion to gratify ſtrangers in this particular, 


+ 


But a law fo juſt in its origin, frequently degenerates tel. | 
Into a great abuſe. There are countries where no care 3 of 


b uken of the highways, and where they nevertheleſs 
tquire conſiderable tolls. A particular lord who has a 
eck of land that projects into a river, there ſhall eſta- - 
liſh a toll, though he is not at a farthing's expence in 
ſeſerving the river, and the convenience of navigation. 
This is a manifeſt extortion, contrary to the natural law 
if nations. For a diviſion and property in lands can 
yrive . of the * of Me when not the 
G leaſt 


ot THE CARE on, Sf... 


leaſt 2 5450 is done. to him, or che territory by which ve 


paſs. Every. man receives this right from nature, and 
cannot: juſtly be forced to purchaſe it. 


But the arbitrary or cuſfomary law of nations at Peer 


4. 
9 


tolerates this abuſe, while it is, not carried, to fuch an 


exceſs, as to deſtroy commerce. However, people ſub- 
mit to them without difficulty, only an account. of their 
being eſtabliſhed by ancient euſtom: but the impotion 

of - new, tolls is often a ſource: of diſputes, The Swiſs 
8 formerly made war on the dukes, of Milan, on, account 
of the oppreſſions of this nature. This right of tolls is 
alſo ſtill abuſed, when the paſſenger is obliged to contri- 
bute too much, and what hears no proportion to the ex- 
pence of: preſerving their public, paſſages. 


At preſent, to avoid all difficulty. and oppreion n+ 


tions ſettle theſe poles: 225 treaties. 
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. the feſt Ages Aer the introduQion 1 propetly, 
people exchanged their commodities and ſuperfiu- 8 ; 
bus effects for thoſe they wanted: but afterwards gold 
ind filver became the common ſtandard of the value of 
al things ; and at length the people, to prevent their 
being deceived, conttived to impreſs on pieces of gold 
and filver the name of the ſtate, the figure of the prince, 
ot ſome other impreſſion, as the ſeal and pledge of its 
alue. This inſtitution is of great uſe and infinite conye- 
tience : it is eaſy to fee what an advantage it is to trade. 
Nations or ſovereignties cannot therefore apply t too coſe” 

ly to an affair of ſuch importance. y 
The impreſſion made on money hee the ſeal 
of its ſtandard and weight, it was ſoon found, that » 
very perſon without diſtinction ought not to be per- 
nitted to coin it; for by that means frauds would 
come too common; it would ſoon lofe the public 
tonfidence 3 and this would deſtroy a moſt ufeful in- 
litution, Hence money is coined by the authority, 
nd in the name of the ſtate or prince, who are its 
ſuety; they ought then to have a quantity of it coined 
hfficient to anſwer the neceſſities of the country, and 
v take cars that it be good, that is, that its intrinſie © 
e value 


value bears a juſt proportion to its ; extrinſic or x ler 
value. 

It is true, in a preſſing lies the ſtate may order 
the citizens to receive money at a price ſuperior to 
its real value; but as foreigners will not receive it at 
that price, the nation gains nothing by this proceed 
ing : it is only daubing over the wound for a mo- 

ment, without healing it. This exceſs of value add- 
ed in an arbitrary manner to the money, is a real debt 
which the ſovereign contracts with particular perſons: 
and in ſtrict juſtice, the criſis of affairs being over, that 
money ought to be called i in at the expence of the Tote, 
and paid for in other ſpecie, made according to the 
current ſtandard ; otherwiſe this kind of burden, laid 
only by neceſſity, would fall folely on thoſe who received 
this arbitrary money in payment: which would be un- 
Jail Beſides, experience has ſhewn that ſuch a re- 
ſource is deſtructive to trade; for by deſtroying the con- 
ſidence that ought to ſubſift between foreigners and the 
«citizens, it raiſes in the ſame proportion the price of 
every thing bought of them, and engages every one to 
lock up or ſend abroad the good old ſpecie, whereby a 
ſtop is put for a time to the circulation of money. 80 
that it is the duty of every nation and of every ſove· 
reign to abſtain, as much as poſlible, from ſo dangerous 
a practice, and Tather to have recourſe. to extraordinary 
taxes and contributions to ſupport the preſſing exiget- 
cies of the ſtate. | 
Since the ſtate is ſurety for the goodneſs of the 
money and its ; CUTrency ; ; the public authority alone 
has the right of coining it. 'Thoſe who counterſcit 
it, violate the rights of the ſovereign, whether they 
make it of the ſame ſtandard and value or not. 
Theſe are called coiners, and their crime is juſtly "ng 
5 | G 
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kdered as one of the 3 Fos if ay! coin baſe! 


« 


money, they rob both the public and the' prince: and 


I they coin good, they uſurp the phat ive of the ſo- 
rereign. They cannot afford to make without 


there be a profit allowed for making it, 05 $1908 they 
lob the ſtate of the profit to which it only belongs. In 


both caſes they do an injury to the ſovereign; for the : | 


public credit being ſurety for the money, the ſovereign 


alone has a right to order its being coined. Thus the 


right of coming is ore among the prerogetives of as 


„ and Bodimus relates, that Sigiſmund Auguſtus, _ 


king of Poland, having granted this privilege to the 
duke of Pruſſia, in the year 1543, the ſtates of the 


country cauſed a decree to be paſſed in which it was 
aſſerted, that the king could not grant- that privilege, 
it being inſeparable from the crown. The ſame author 


obſerves, - that long before that time, many lords and 
biſhops of France nad the privilege of coining mo- 
ney, and were always conſidered as doing it by the 


king's authoxity z but the kings of France at laſt with ; 


drew all theſe privileges, on account of their MAY often 
abuſed. 1 iN 

From the principles juſt laid 4 it is eaſy to 
conclude, that if one nation connterfeits the money 
of another, or if it allows and protects the coiners who 
preſume to do it, it does that nation an injury. But 


8 pos.” 
The injury one 
nation might do 
another with re - 
ſpect to money. 


commonly the eriminals of this claſs find no protection 
from any; all princes being _— nn in exter- 


1 


ninating them. Py OP ; 


There is another 1 more e e ah no 


leſs uſe to commerce than the eſtabliſhment: of mas 
167 n exchanges. or the bulineſs a the pra 


1 ſn A Repu Beok & Chap, * 


& 109. 

Of exchange and 
the laws o! com · 
merce. 


* 


— 


— 


SECOND: OBJEC" or. unt 
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from one end of the world to the other, with very 
little expence, and if he pleaſes, without danger. 


the ſame reaſon that ſovereigns are obliged to protect 


commerce, they are obliged to protect this cuſtotn, by 
good laws, ja which every merchant, foreigner or citizen, 


may find ſecurity. In that it is equally the intereſt and 


the duty of every nation to eſtabliſh ms 8 


ik and n laws of commerce. 


. fond oui > Ubi is i pris th 
. e ee eee | 


® T us continue to lay open the principal objetts 
of a good geavernment. What we have faid 


in hs five preceding chapters relates to the care of pro- 


viding for the neceſſities of the people, and procuring 
Plenty in the ftate : this is a point of neceſſity; 
but it is not ſufficient for the happirieſs of a nation. 


Experience ſhews that a people may be wihappy in 


the midft of all earthly enjoyments, and in che poſſeſ- 


| fron of the greateſt riches. Whatever may contribute 


to make men enjoy a true and ſolid felieity, is a fe. 
cond object that deſerves the moſt ſerious attention of 
the government. Happineſs is the centre to which all 
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the duties of 2 man a A people tend ; 4 this is the - 


great end of the law of nature. The defite of happineſs 


iz the powerful "ſpring that puts all men in motion; 


felicity is the end they all have in view, and it ought 


to be the grand of the public defire (Prelim. $5). It 


js then thoſe who form this Public deſite, or thofe 


who repreſent them, and are the conductors of the 
nation, who are to labour after its felicity, to watch 


continually over it, and. to advance it to the urinoſt : 


of their power. | 
To fucceed in this, 1 Ts neceſſary F MY the 


people to Tetk feliciry Where it is to be found, and 


t teach them the jtiedris of obtaining it. The ſove- 


reigh carinot then take too much pains, in inſtructing 


and enlightening his people, and in forming them to 


uſeful knowledge and wiſe diſcipline. Let them leave 


2 hatred of the ſciences to the deſpotie tyrants of the 


Laſt ; they are afraid of having their people inſtructed, 
beczuſe they would rule over flaves. But though they 
are obeyed with the moſt abject ſubmiſſion, they fre- 
quently experience the effects of diſobedience and a 
tevolt, A juſt and wiſe prince feels no apprehenfions 


from the Jight of knowledge, and knows that it is 


aways of advantage to a good government. As men 


of learning are convinced that liberty is the natural 


inheritance of mankind, ſo they are more fully ſen- 


fible than others, how neceſſary, and of What advan- 5 


wage it is, that this liberty ſhould be ſubject to a lawfül 


authority: incapable of being ſlaves, they are faithful 
ſubjects. 


The firſt impreſſions made on th mind ate of the 
utmoſt i importance during the whole life. In the ten- 


der years of i infancy and youth, we eaſily receive 


the ſeeds -of good and evil, Hence the education of 


youth is one of the moſt Nh affairs that de- 
ſerves 


M 88 . 


113. 
Of the arts and 
| friences, 


büchments for public education, to provide able maſ. 
ters, to give them wiſe directions, and to take ſuch 
mild and prudent meaſures, that the citizens will act 
neglect to take advantage of them. How admirable Was 
the education of the Romans in the flouriſhing ages of 


ſerves. >" attention. of the government. - It W not 
irely left to fathers; for the moſt certain 
orming good citizens, is to found uſeful eſta. 


that republic, and how admirably was it calculated to 
form great men! The young men put themſelves under 


the patronage of ſome illuſtrious perſon; they waited the 
upon him in his houſe, accompanied him wherever he tom 
went, and equally improved by his inſtructions and ex- cult 

5 ample: ; their very ſports and amuſements were exerciſes amo 
proper to form ſoldiers. We ſee the ſame at Sparta, and P 
this was one of the wiſe inſtitutions of the incomparable the 
Lycurgus. That legiſlator and philoſopher entered into ceſſ 
the particulars of the good education of youth n, being thot 
perſuaded that on that depended the MIO HE glory tre 
of his republic. Eng 
Who can doubt that A . Ke even a | whole Nen 
nation, ought to encourage the arts and ſciences? With- vir 
out mentioning the many uſeful inventions that ſtrike tho! 
the eye of every one, literature and the polite arts en- part 
lighten the mind, and ſoften the manners, If ſtudy kin 
does not always inſpire the love of virtue, it is becauſe WW a 
it ſometimes, and even too often, unhappily meets with WW «n 
A very bad and vicious heart. The nation and its inſt 
conduftors ought then to protect men of learning and WW ins 
great artiſts; and to encourage them to. improve their for 
talents by e nd rewards. Let 0 friends of N l 
> . 5 cul; 
m See mg. 28 Republics, * | gen 


| barbr 
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not barbariſm Aides 8 the 1 and 3 arts; 

ain vithout ſtooping to anſwer their vain reaſonings, let 

*. . content ourſelves. with appesling to experience, 
al- Let us compare England, France, Holland, and ſeve- © 

ich nt towns of Switzerland and Germany, to the. un | 
not ar regions given up to ignorance, and ſee if we can 


Fas there find more | honeſt, men and good citizens. It 
of WM ould be à grofs error to oppoſe againſt us the ex> 
to Bl znple: of Sparta, and that of ancient Rome. They, 
der il is true, neglected curious ſpeculations, literature and 
ted de arts of mere luxury: but the ſolid ſciences and cuſ- 
he WW tons, morality, civil Wo. politics and war, were there 
ex- cultirated, slpegially. at Rome, with mor . n 
ſes mong us. ' Sth; 
nd People, at tat, ee a enough, Ne 
ble the uſe of literature and the polite arts, and the ne- 
ito ſity of encouraging them; The immortal Peter I, 
ng tought that without their aſſiſtanee he could. not en- 
ory WY ircly civilize Ruſſia, and render it flouriſhing. In - 
England learning and abilities lead to honour and riches, 
ole Newton was honoured, protected, and rewarded while 
th- bing, and after his death his tomb was placed among 
ke thoſe of kings. France alſo in this reſpect deſerves - 
ZN particular praiſes, and owes to the muniſicence of its 
dy WW ings ſeveral eſtabliſhments. that are no leſs uſeful 
uſe than glorious ; the Royal Academy of Sciences diffuſcs 
th m every fide the light of knowledge; and the deſire of 
is WW nirucion. Louis XV. furniſhed the means of ſend- 
od Wi i to ſearch, under the equator and the polar circle, 
) for a proof of an important truth; and we kn, now 
that was before believed, on the faith of Newton's cal - 
ulations. Happy would that kingdom be if the too 
qereral. taſte of the age did not make the people ne- 
tet ſolid knowledge to give themſelves up to that 
mich is merely amuſing, and if . thoſe who. fear 
the 
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| Ofthe hit works; which is the ſoul of the republic of letter 


nttacking the received opinions f I know that this li 
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he gh, did not ſuco 
ſeience! 
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What can genius produce when cramped by fear? Cn 
the greateſt man that ever lived enlighten many of 
| his feflow- citizens, if he ſees himſelf always expoſed az a 
4 butt to ignorant and bigotted Wwranglers; if be & 
obliged to be continually on his Fuard, to avoid being 
© accuſed by thofe who draw confequences of indirecth 


berty has its juſt bounds ; chat a wiſe government oupht 
to have an Eye to the preſs, and not fulfer ſuch works 
to be publiſhed, as are ſcandalous, contrary to morality, 
the form of government, and the eſtabliſhed religion. 
But yet great care ſhould be taken not to extinguiſh 
= light that may afford the ſtate the richeſt advan- 
tages. Few men know how to keep k juſt medium, and 
the office of literary cenſor ought de be truſted ta none 


but choſe who are equally wiſe and learned. Why WW" d 
mould they ſearch in à book for that which it appears -d 
the author had no defign of placing there; and when 1 WW "i 
Writer is wholly employed about, and only ſpeaks of WW" + 
philoſophy, ought a malicious adverſary to be liſtened] 
to, who would ſet him at variance with religion? 50 Wl... 
far from diſturbing à philoſopher on account of bee 
opinions, the magiſtrate dught to chaſtiſe thoſe who aim 
publicly charge him with impiety, When in his writings E 
he ſhews reſpect to the religion of the tate. The Ro bp 
mans ſeem to have been formed to give examples tw the iſs: 
univerſe: that wiſe people carefully maintained the wor- Te 
ſhip and religious ceremonies eſtabliſhed by Jaw, and Bs 
left the field open to the ſpeculations of the philoſo- WW 
phers. Cicero, à Tenator, conſul und fugury ridicule BN 7 


ſuperſtition, attacks it, and demoliſhes it in his writ 
a 5 5 ings3 


fe 
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ws; and in this ee to promert his own 

wppineſs and that of his fellow citizens : but he o. 

ves „ that to deſtroy ſuperſtition is not to aboliſn 

ters, « teligion'; for a wiſe man, ſays he, will reſpect the 

en joftitutions, and religious ceremonies of his anceſtors. © * 

A The beauty of the world, and the admirable order of 

LE 5 the ſtars are ſufficient to make us acknowledge „ 
ez (he exiſtence of an eternal and all- perfect Being 2} 
einz I who merits the veneration of the human race. 7g 
ly And in his Dialogues on the Nature of the Gods, he in- 5 1 
K WM toduces Cotta the academic, who wus high-prieſt, at« 
icht WY vcking with great freedotn the opinions of the ſtoics, 
org MY echarinng that he ſhould be always ready to defend the 
ey, tibliſhed religion from which he found the republic | 
ion, Wi hal received great advantages; that neither the learned 9 
uin I ior the ignorant ſhould make him abandon it: he then = 
van- UN te his "ad verfary, © Theſe are my thoughts both 
and WW" « pontiff, and as Cotta. But do thon, as a philo- 
on: - ſopher, bring me to thy ſentiments by the ſtrength of 
Why BY © thy teafons. For a philoſopher ought to prove to me 


ears he truch of the religion he would have me embrace. «2 | 
en : hie T ought in this reſpect to believe my nee | 

s of OY WAGE eee . 

ned} 


80 „„ » Sa 1 1 
Fab lo fuſa per gentes, oppreſſit om- unquain contemnendam putavi : mi- 
hit mn fere ani atque hominum Hique ita perfuaſt, Romulum auf- 
mbcailitatem occupavit=--maltum piciis, Numam ſacris conftitutis fu 
aim & riobifmet ipſis, & noſtris enta jeciſſe notre civitatis : que 
tur videbumur fi eam funditus nunquam profecto firte ſumms pla- 
us. Nec vero (id enim catione Deorum immortalium tant 
Armer intelligi volo) Geperſtitione eſſe potuiſſet. Habes, Balbe, 
blends religio tollitur. Nam, & Cotta, quid pontifex ſentiat. 
el ituta tveri facris, cære · _ erzo intelligam, quid tu 2 
risque retinendis, ſapientis eſt: : ate enim o ratlonemt 
Leflepreſtantem 3 æternam- — debeo religionis; majoribus 
F taturath, & NG ſuſpiciendam, reddje = etiam nulla ratione 
ue .generi, reddita, credere. De Natura Door | 
— tudo mundi, i, dds cel ZU n. * 
pos. 9 N 
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CE 115. 


They ought to 


inſpire the love 


of virtue, and 


. 


abhorrence 
vice. 


Thoſe who have ſearched deeply into morality are con- 
vinced that virtue is the only path that leads to true 


vill be more capable than any other of forming a ſtate 
that is at once happy, tranquily flouriſhing, ſolid, te- 


poſe form Public cſtabliſhmentsz. and to the ſame end 
his attention even to the private life of the citizens, anc 


| tics to teach him all the means he ought to uſe in ot 
taining this deſirable end; to ſhew him thofe he ſhould 
| prefer, and thoſe he ought to avoid, on account of the 


3h | that 
; % 
* 


| SECOND. onhrer OF (Bok: 


N us add experience to theſe examples and avtho, 
rities. Never did a philoſpher occaſion diſturbances in 
the ſtate, or in religion, by his opinions; they make no 
noiſe among the people, and never offend the weak, un. 
leſs malice or intemperate zeal forces them to diſcover 
the pretended venom. He troubles the ſtate, and puts 
religion in danger, who endeavours to place the opinions 
of a great man, in oppoſition to the, fea w_ Wor 
ſhip eſtabliſhed by law. 1 

It is not enough to 1 the en z it i ; Ml 
more neceſſary, in order to conduct it to happineſs, to 
inſpire the love of virtue, and the abhorrence of vice. 


« 9 1 


felicity; ſo that its maxims contain nothing leſs than the 
art of living happily; and he muſt be very ignorant af 
politics, who does not know, that a virtuous nation 


you; 
ſpeed by its neighbours, and formidable to its enemies. 


The intereſt of the prince muſt then concur with his 
duty, and the dictates of his conſcience, to engage him 
to watch attentively over an- affair of ſuch import 
ance. : Let him employ all his authority in order to en- 
courage virtue and ſuppreſs vice; let him for this pur- 


F 


= 
= 


F „ Es 


direct his own conduct, his example, and the diſtri- 
bution of favours, (bar on and dignities. Let him ca 


baniſh from the ſtate whatever is proper only to corrupt 
the manners of the people. It is the buſineſs of pol 


dangers that might attend the execution, and the abule: 


bn AGO 


ments, but that mild and gentle methods can only Taife 


cannot be commanded.” 3 

lt is an inconteſtible 10 hay thy virtues. * u 
citizens conſtitute the moſt happy diſpoſitions that can 
be deſired by a juſt” and wiſe government. This then 
xfords a certain index, from which the nation may Judge 


ous, their vie ws are pure and upright; and it is certain 


nent, the happineſs and glory of the nation. But if 
they ſpread a corruption of manners, a lobe of luxury, 
ceminacy, the rage of licentious paſſions,” and excite 
the great to. engage in ruinous expences z the people 
vight to take care of theſe corruptors; for they endea- 
wur to purchaſe ſlaves, in ordert to rule over mag in an 
abitrary manner... e 

While a prince has juſt and alodewith e he Hi 


lis ſuperior ſtation and the power given him by the 
lu people, and. deſires to render them happy. But his 


niniſters too commonly cannot bear to be reſiſted ; the 
taſt oppoſition, if he abandons his authority to them, 


jeople as himſelf. How corrupt is human nature! 


ue, and know that the diſtributor of ſavours rules as he 


tf, So a miſerable wretch who exerciſes the moſt in- 
bout of all profeſſions, . the inclinations of a 


00 


tat'tiight be made of chi. WW al kate cal ob- _ 
ſerve, in general, that vice may be ſuppreſſed by chaſtiſe- 


of the intentions of thoſe who govern. ' If they endea- 
ur to render the great and the common people virtu- 


that their ſight is fixed alone on the great end of govern- 


wt recourſe to theſe odious methods. Satisfied with 


They diſtruſt the courage and firmneſs inſpired by vir- 


men to the dignity of virtue ; It ney TE Np ee but 5 


i 1 16. : 
The nation may 
from this diſco- 


ver the intention 
of thoſe who 
govern. 


hrs, he propoſes to reign with glory and ſafety ; he loves 


renders them proud and more incapable of being moved 15 
lun their maſter; they have not the ſame love for his 


flaſes, over the men whoſe hearts arg open to covetouſ- 


srcohn 0812 r or Bott 


0 vidio! to ber odjeus Uribe ſhe Poulet 
to luxury and gluttony, ſhe fills: her with ſoftneſs and 
vanity, td deliver her up. more ſurely: to 2 rich ſe⸗ 
ducer. This bafe and unworthy creature: is ſometimes 
chaſtiſed by the magiſtrate ; but the miniſter, who is in- 
finitely more guilty, ſwims in opulence, and is inveſted 
Vith honour. and authority. Poſterity, however, wil 
do him 1 and deteſt the eee of a . 

3 nation. 

9 Tr If the mee n to fulfil the Gierl 


3 = of which the law of nature lays upon them with reſpect 


e e en to themſelves, and in their characten Bf conduſtom of de 
Ledig and the Rate, they would bo incapable of ever giving in t Jl 
will the odious abuſe juſt mentioned. Hitherto we hee Bil - 


conſidered the obligation a nation is under to acquite 
knowledge and virtue, or to perfect its underſtanding 
and will; we have, I ſay, conſidered this obligation re- 
latively to the particulars that compoſe à nation: it alſo 
belongs in a proper and ſingular manner to the con- 
ductors of the ſtate. A nation while it acts in common, 
or in a body, is a moral perſon (Prelim. g 2.) that has its 
underſtanding and will, and is not leſs obliged than each 
individual to obey the laws of nature (Prolim. f 5.) 
and to improve its faculties (Book E gs.) . This mo- 
ral perſon reſides in thoſe who are inveſted with the 
public authority, and repreſent the entire nation, Whe- 
ther this be the common council of the nation, an ariſto- 
cratie body, or a monarchy, this ſovereign, whatever be 
be, is then indifpenſably obliged to procure all the lights, 
and all the knowledge neceſſary: to govern. well, and to 
form in himſelf the practice of all ths virtues ſuitable to 
a ſovereign. 54 
And as this. obligation is impoſed with a view 4 tothe 
public welfare, he ought to direct all his v 


N. 
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wo 


yk yes 9 the ca of the ate, tha end of vil 


and i 9th 
* ee eee ee e ae CON 
ce BY pbilities, the knowledge and the virtues. of the de a Gre 
in- ens to this great end in ſuch a manner, that they may 22 
tes BY tot only he uſeful to the individuals vho paſſeſa them, the welfare of 
wit WY but alſo to the ſtate. This is one of the great ſecrets ons 
be in the art of reigning. The ſtate will be powerful and | 

happy if the good qualities of the ſubject, paſſing beyond _ 
jon de narrow ſphere of the virtues of indisiduals, became 
deck de virtues of eitizens. This happy diſpoſition raiſed 
Nek e ee eee eee enen een . 
.. 1 3 
oo The grand ſearet of giving tho virtues, of the indi- , ts 
vice WY duals ſo happy a turn, with reſpect to the ſtate, is to tf country.” 
ling WY ſpire the citizens. with an ardent love fox their. coun- 
6 WW 7, It will then naturally fallow, that each will en- 
alfo N ©rour to ſerve the ſtate, and to apply all his powers 
on- abilities to the advantage and glory of the nation. 
on, . 11s love of our country is natural to all men. The 
; its vod and wiſe Author of Nature has taken care to bind 
ach dem, by a kind of inſtinct, to the places where they 
.) Nied their firſt breath, and they love their own na- 
no- dun, as a thing with which they are intimately conneQs=. _ 
the . But frequently ſome cauſes. unhappily weaken or 
he- WY #firoy. this natural impreſſion. The injuſtice. or the ſe-: 


las af the ſubjects: does. ſelf-love attach a ſingle: 


wuntry, Let us call to mind the citizens of Rome in 
de happy days of the WO, ag now the 
W and Swiſs, 


* 


jaſon; to hig country, where every thing ſeems to be 
uie for one man? Far from it, we ſee that only free 
ntons are fond of glory and the happineſs. of their 


g — * : | The. Ft : 


rity. of the government too eaſily effaces it in the 


1 
95 : 


95 


6' 120. 
In 8 


r 


5121. 
In the nation or 


—— op irer or 


FT. > OV imo afedtion 2 min kel for this late wh 

SE he is a member, is a neceſſary confequence of the by 
wioiſe and rational love he owes to himſelf 7 fince his'own ſen 

| happineſs is connected with that of his country. This 208 
ſenfation ought alſo to flow from the engage ments he his one 
entered into with ſociety. He has promiſed to procure pre 
iss ſafety and advantage as much us is in his power: d it 
how can he ſe ve it with zeal, genere and ny if he 3 } 
has-not à real love for it? © 596 ith I Ji at 
The nation in a body, ought doubtleſs/t to "Ol wat par 

and defire its own happineſs as a nation: The ſens Wi *t * 


ſtate itſelf, and 
in the ſovereign. 


| * love a e owes to o his 5 | 


ſation is too natural to diſpenſe with this: obligation: 
| ; its name. He ought to love it, as what is moſt dear to 
him, to prefer it to every thing, for it is the only 


thing he does by virtue of the public authority. The 


the throne. There is no kingdom where the ſtatue of 


ſovereign. That magnanimous king of Athens gave his 
life for his people. His country being attacked by the 
Heraclides, he conſulted the oracle of Apollo; and be- 


but this duty relates more particularly to the conductor, 
the ſovereign, who repreſents the nation, and acts in 


lawful object of his care, and of his actions, in every 


monfter who does not love his people can be only an 
odious uſurper; he doubtleſs, deſerves: to be caſt from 


Codrus ought not to be placed before the palace of the 


ing anſwered, that the people whoſe chief ſhould be 
flain would remain victorious, Codrus diſguiſed himſelf, 
and ruſhing into the battle was killed by one of the ene - 
mies ſoldiers. Henry IV. king of France, joyfully ex- 
poſed his life for the ſafely of his people. That great 
prince and Louis XII, are illuſtrious models of the ten- 
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| The term Ah, Neelie eee Ander osd 
by every dody. However, us it is taken In different _ 
wn er it ue not * mg to give ea * * . 


{ * 
ui n Be, & 1 OO 


— due 2 dren iv idol. = 1 


5 


r 


his ine it 5 
ee erben ot e eee . 135 
nd in tbe % of iki. | 
19 ma- mote tonfiiet Lese raag tnoke agreciibly to its ?. 

BME cytology; this term fignißtes the ſtate, or even wok] . 
of, Wi rarticulafty the'town of place, where our parents hved- 

end at the moment of tr Sith... In this ſenſe; it is jultly 

n: , dat our ebürttry tantiot be changed, and ales 

tor, temains the fame; to whatſoever place we remove aſter- 

in wards. "A man ought to proſerve gratitude; and uffectlon. 5 

ro br the place Whete he received his edilblition, and HE 

nly ieh leis parents were mender when they gave him 

ery l. But as cveral hwfül reaſons may oblige: him te. 

The I uſt another country, that is to become k member of 

an mother ſociety; ſo when we ſpeak im general of che. 

om tity to our country, we ought to underſtand by this. 

e of em, the ſtate of Wltich à man is. an actual member z. | 

nec it is that to which/ es owes it —_— wag ans i 
eſerence'to all others. "4, £6 


the If every min is obige e aber PWM Got. = 123. 
be- l country, and to procure it all the Happineſs. in his How thumclal 
| be Wi peer, it is' ſhameful ant deteſtable crime to ihjure in in infung bur 


tht rery country. Ele who becomes guilty of it, vie- nF. 
ktes his moſt facred engagements, and finiks into baſe 
gratituddle; he diſhonours himſelf by the blackeſt peri- . 
&, fnce he abufes the confidence of his fellow-citizens, _ 

nltreats 36 enemies thoſe who had 'z'right''to' expe . 

ks aſhiſtince- and Nervices- We ſee traitors. to their 

entry only among thoſe men who are Holely ſenſible of 

ihſe intereſt, who have an immediate value for none 

at themſelves, and whoſe heart is incapable of every 


FL ae 


The 


„ A SBCOND/OBJECT OF, e 
ſentiment of, Affection dai others. They arc 


| _ dende . * "ſe: world yid 
(124. ene contrary, ns generous dee are —— 


r 2. re honour and commendations, who, not barely con. 
examples. tented with performing what they in general owe to their 
rs of country, make noble efforts in its fayour, and are caps 
dle of making it the greateſt ſacrifices, The names of 
5 * Brutus, Curtius and the two Decii will lire as long as 
that of Rome. .'/ſhe-Swiſs will, never forget Arnold de 

a Winkelried, that hero whoſe actions deſerve to be 
tranſmitted to polterity by a Titus. Liyy. He truly de- 

voted himſelf to his country; he did it as a captain and 

a ſoldier, and not as a ſuperſtitious. viſianary. That 
gentleman, MO was of the country of. Underwald, 
ſeeing at the battle of Sempach that his fellow-country- 
men could not break through the Auſtrians, becauſe, 

being armed from head to foot; they had diſmounted, 

and forming a cloſe battalion, preſented à front covered 

with iron, and briſtling wich pikes and lances; formed 

| = -generous defign.of ſacrificing. himſelf for his coun- 
55 try. + My. friends, ſaid he to the Swiſs, who began 
1 « to be diſpirited, I am going this day to give my life 
to procure you the victory; I only recommend to you 
« my family: follow. me, and act in conſequence of 
« what you ſee me do.“ At theſe words he ranged 
- them in that form. which the Romans called cunew, 
and forming himſelf tlie point of the triangle, marched 
to the centre of the enemy, and ſnatching all the pikes 
he could ſeize, threw them on the ground, thus open- 


* 


ing for thoſe who followed him a way to penetrate into 
the midſt of this thick battalion. Phe Auſtrians. once f . 
broke, mee ee the armour be- ir: 
MB wt e EN ret "& a1 0314 be Came d ar 
EET a Its" ts 25 Ty oe Hr ge es = band 
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p 12 1 oy and region have an eſſential iibce - 


on the happineſs of a' nation, and from their im- Of 


portance, deſerve'a particular chapter. Nothing is fo 
proper as piety to ſtrengthen virtue, and give it its full 
extent. I underſtand by the word piety, 4 difþofition of 
ful that leads us to have a view of the divine Being 


in all our actions, and to endeavour in every. thing we ; 


i to pleaſe him. This virtue is an indiſpenſable obli- 


| gation on all mankind; it is the pureſt ſource of their 


ſelicity ; and thoſe Who unite in civil ſociety, are ſtill 
more obliged to practiſe i it. A nation ought then to be 
pious, The ſuperiors. intruſted with the "public affairs 
bould conſtantly Propoſe to deſerve the approbation of 
leir divine Maſter, and whatever they uo in the name 
{the ſtate, bo, 1 to be Te ow” e _ 


e 9 5 15 F 
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Ve. conſiſted of four thou- ed with two 8 of his a ib wg 6 n 
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gg = among rom be * . were fix 
nu of princes, and ſeven 
e, of diſtiogui 2 ed . families i n 


to 74 The Sos Ng gr wag 5 4. | 
wi were no more than thirteen i. page 183 Fs 
men, ill armed. In this gg * M50 
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Tb — — . the oY 
ple, ſhould be conſtantly one of the principal obj $'0 
their vigilance, and from this the ſtate will receive very 
great advantages. A ſerious attention to obtain in all 
our actions the approbation of an infinitely wiſe Being, 
cannot fail of producing excellent citizens: for rational 
piety in the people i is the firmeſt ſupport of a' lawful au- 
__ - ,, thority; and in the fovereign's heart, it is the pledge of 
: the people's ſafety, and produces their confidence. Ye 
| maſters of the earth, who acknowledge no ſuperior here 
below, what aſſurance can your ſubjects have of your 
intentions, if they do not ſee you filled with reſpect for 
the common Father and Lord of 0 d ed 
FE with a deſire to pleaſe him ? . . 
5 1 Wefhave already en that} iety GY 12 
mende teuded with, knowledge. In vain would we propoſe to 
knowIcdge.'" pleaſe God, if we know not the means of doing. it... 
7 What a deluge of evils. ariſes when men heated by ſo 
powerful ajmotive, are prompted to take methods, that 
are cdually falſe, and . pernicious! A blind piety forms 
gone bat ſuperſtitious, perſons,, fanatics and perſecuon, 
A2̃ĩthouſand times more dangerous to ſociety; than the li- 
ET bene There have appeared barbarousf tyrants who 
talßed of nothing but the glory of God; while they cruſh- 
ed the people; and trampled the moſt ſacred laws of nz - 
ture ungen foot. Frem a yefinement of piety che an- 
baphiſls.of che ſixteenth century. refuſell all- obedience to 
the powers;of the-earth,.- „James Clement aud Ravaillac, 
thoſe, execrable parricides, thought Beuger, e 
by the moſt ſublime devotion. © * 1 
127 n conſiſts in the doctrines þf pia ht the 
| Of reli in- things of another life, and in the, wotſhip appointed to 
nl. - the” howour of the ſupreme" Being, A e 
chte deart it is an affair of gonſeience, in which "every 


one was to be directed WY own underſtanding: 
but 
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a Arg AND RELIGION. ISS 


pre eee ene 4 alice: Judd dens 6 128. 
of God, td know his laws, his views wich reſpect to Liberty of con- 


ſcience the right 
his creatures, and the end for Which they were creat- of individuals. 


ed: man; dvubtleſs, owes the moſt pure love, the maſt 
profound reſpect to his Creator; and to keep alu cheſe | 
diſpoſitions, and act in conſequenee of them; he ſhould  * | 
| honour God in all his actions, and ſhew, by the(mbſt |. 
ſuitable meaſures, '' the: ſentiments that filk his mint. 
This ſhort explanation is fafficientto.prove, that n 

is eſſentially and neceſſarily free to make uſe of his 

.- own ehoice: in: matters af religion. His belief is not 

to be commanded ;/-and what kind of worſhip muſt that 

be, which is: produced by force l worſhip conſiſts in 

certain actions performed with an immediate view-to 

the honour of God; there can then be no Wworſip 

proper for any man, which he does not believe ſuitable to 

that end. Phe obligation of ſinterely endeavouring t•ooũ 

know. God, of ſerving him; and of adoring him from 

* the bottom of the heart, being impaſed on man by his 

very nature, it is impoſſible for him by his engageinents 

vith ſociety, to: diſcharge: this duty, or to deprive him- 

ſelf of the liberty neceſſary to falſil it. It muſt then be 

 rneluded, that liberty of eonſeience is à natural and 

miolable right. It is a diſgrace to human nature, * 

a ruth of this nature ſhouid want to be prove. 

But we ſhould take care net to extend this berry 6 129. 
beyond its juſt bounds. A citizen has; only the right af The dutics and 
+ never being obliged to. do any thing in religious affairs, tion in regard to 
nd not that of doing *outwardly- whatever he pleaſes, [Public efta- 
- hough-it- may proceed: from his regard to fociety.” The ligion. 
eſtabliſhment of religion by the laws, and ies public 
exerciſe, are, matters of ſtate, and are neeeſſary under 
ee "ON e H all men 

'* ought 


t=- 2. 
* 


rights of the na - 1 


102 


8 130. 


When there is 


no eſtabliſhed 
religion. 


OF PIETY 5 5 115 FAY 


Alba ſerve: God, the entire Ati in its national 


capacity, is doubtleſs obliged to ſerve and honour hn 


Prelim. 5 f.). And as it ought to diſcharge this im- 
portant duty in that manner which appears to the n. 
tion to be the beſt; the nation is to determine the re- 
3 it en ee 0 _ n nen "400m 
IH. Gans! be yet v no . eſtabliſhed by oublic a au- 
; /Hhority; the nation ought to uſe the utmoſt care, in 
order to know and eftabliſh the beſt. That which ſhall 
have the approbation of the majority ſhould be received, 
and publicly eſtabliſhed by law; by which means it wil 
become the religion of the ſtate. | But it is aſked, is : 


conſiderable part of the nation inſiſts upon following 


another, what does the law of nations require in that 
reſpect? Let us firſt remember that liberty of confei- 
ence is a natural right; and that there muſt be no con- 


ſtraint in this reſpect. There remains then two me- 


thods to take; either to permit this paxty of the citizens 


to exerciſe the religion they profeſs, or to ſeparate the 


ſociety, by leaving them their fortunes and their ſhare 
of the country that belonged to the nation in common, 
and thus form two new ſtates inſtead of one. The 
laſt method will appear no ways proper; it would 


weaken the nation, and thus would be contrary to the 


regard that ought to be felt for its ſafety. It is there- 
fore of more advantage to take the firſt, and thus to 
[eſtabliſh two religions in the ſtate. But if theſe reli- 
gions are too incompatible; if there be reaſon to fear 


. .* that they will produce diſturbances among the citizens, 


and diſorder in affairs; there is a third method, à viſe 


medium between the two firſt, of which the Swiſs have 


Furniſhed examples. The cantons of Glaris and Appen- 


zel were, in the ſixteenth century, each divided into 
two parts, the one. preſerved the Romiſh religion, and 
© nn | _ : the 


1 
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the other Cec the reformations each pany bas üs 
ſeparate government within itſelf z- but they-unite in 
— ˙ - republic, 
one canton. e e F 8 
In ſhort, 55 che eee enden l „ NJ 
ſels a different religion from that eſtabliſhed by the nas | 
tion be-inconfiderable;/and if for good and juſt reaſons: it 
4 not thought proper to allow the exereiſe of ſeveral reli- | 
zions in the ſtate j theſe. citizens have a right to ſell. their 

1211 lad, and retire with their families; taking all their or 
red, ſubſtance with them. For their engage ts to ſoci- TY 3 a 
ety, and their ſubmiſſion. to the public authority aan pie) 
ver oblige them to violate their conſeiences. If the 1285 
boeiety will not allow me to do what I think I am oblig- 

hat el to perform * an ERR eee it mw | 

to diſmiſs me. i 192 1 


„ 


y 
Y When the alba mio e ond 1731 | 
ne. we is eſtabliſned by law, the nation ought to protect r Mhen het by is mg 
ens ud maintain that religion, and preſerve it as an a 9 
the liment af the greateſt importance; but always 

ae vitbout blindly rejecting the changes that may be pro- 

on, poſed to render it more pure and uſeful: for the ſtate | 


the en ſeldom be produced without diſorder, they ought 

rc , 0 be attempted upon flight grounds, without ne- 
% cy, or very important reaſons. The ſociety, the 
el. hee, che entire nation is only to determine the ne- 
* elity or convenience of theſe changes, and it does 

ry xt belong to any ſingle perſon to attempt them by his. 
11 un authority, nor conſequently to preach a new 

wi Gtrine, Let him offer his ſent 
en- 


ments to the conduc-- 


ors of the antion; and ſubmit to the orders he receives 
nto OM. j) 88 


5 N 8 4 ; : 
6 1 


But 


F 132. 


The duties and 


rights of a ſo- 
ee with 
regard to reli- 


gion. 


EE Iv 


- | 3 (QBIDUBTO 2 An, 


\ 


vereign may doubtleſs favour: that which appears trug 


ber of thoſe ho follow thei ne u opititns j tõ remember 


But if, e ** frxed-in 
* minds of the; people; as it cmmuny happens: in- 
depengently: af the public -auchonty,!.and without am 
deliberation in common; it will be then” necetlary-to 

owe have juſt dona in aſ ſonmer :ſeftiong/omthe 
eaſe vf ehuſing à religion ij to pay attention tothe num. 


that! uo earthly power has an autharity oer the can. 
ſciehce, and to unite the muaxvims f ſouni {politics with 
thoſe of juſtice and equity. viulr Hui, Mir due a; 

This is an abridgement df tit duties and . 
nation with regard to rrligion ie Lat) us now tome, w 
thoſe of the ſovereign. Ibeſt cannot be cxactiy the 
ſame as thdſecof the nation which th ſovereign Tepre- 
 fents- The nature al. the n 5: For! in 
in a eee duties and * It- Fay 225 
here to refer to the diſtinction we have made in the two 
" proceding- ſections: if it be requited ti eſtabliſh:'a te- 
ligion in à ſtate that hat not yet received one; the: ſo- 


e 


F 


— 1 


2 


o the beſt to him, to make it knoumn and endeavour, 
outs moſt mild and prudent meaſures, 20 oftabliſh'it: 
le is even obliged to do this; beeauſe he is obliged: t 
ſtudy every thing that eoncerus tile happineſs of 
nation. But in this he has no vighe to uſe *authbrit 
and conſtraint: Since there was no religions eſtalliſhed 
in the ſociety, when he received his aathority, the pee 
ple could oenfer no power on him in this reſpect * 
maintenance of the laws relating do religion were 1 
part of his office, and did not belong to the author 
with which they imruſted hint Numa was the found 
of the” religion of the antient Romans: but he pet 
ſuaded the people to receive it. If he had been abl 
to command, he would not have had recourſe to the 

| | Pa 


3-23 & x. 2 
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am- 
ber 
Om. 
* 


. Though, che n 
cannot make uſe. oi authority in order to eftabliſh 2 
religion where there is none, he has a right, and is 


deen obläged to employ all bis power to hinder che in- 


moduction of a bad one, which he judges pernicious-to | 
worality and dangerous to the ſtate. For he ought to 
preſerve his people from every ching that may be inju- 
nous' to them; and a new doctrine i is ſo far · from being 
n exception to this rule, that it is one of the moſt im- 


portant objects. 5 We are going to ſee in the following 


paragraphs, what: are the duties and prerogatives of * 


prinee in regard to the religion publicly eſtabliſhed. 


The prince or the conductor, to whom bv na- > 
ton has intruſted the care of the government, and iT .iÞe cite: 


where there is a 


de exerciſe of the ſovereign! power, is obliged to religi 


watch over the prefarvation. of the received religion, bl N law. 


the worſhip-eſtabliſhed by law, and has a right to re- 
rain thoſe; who attempt to deſtrey, or diſturb it. 
but to atccquit hämſelf of his duty in a manner 
equally; juſt and wiſe, he ought never to loſe ſight of 
de equality in which he is called to act, and the 
raſon af his being inveſted with it. Religion is of 
dye to every thing in which the ſtate is intereſted. 
This is all that calls him to interfere in religion, or 
to protect and, defend it. He can then interfere only 
won chis footing, and conſequently he can uſe his 


| power againſt none but thaſe whoſe religious conduct 


s prejudicial or dangerous to the ſtate,” and cannot 


puniſh pretended crimes” againſt God, where the ven 


fance- alone belongs to the Sovereign Judge, | the 
dearcher of hearts. Let us remember that religion is 
10 farther an affair of ſtate, than as it is exterior and 5 
publicly eſtabliſned: that of the heart can only de- 


pend 


and interior religion, 4 if any one commits. a faul, 


— | y > 
% » } J 
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i The prince has a right to 
puniſh. none but thoſe: Unt difteb:/.ſwclony;! and it 
would be very unjuſt for him to inflict Pains and pe- 


vV Js 


nalties on any perſon whatſoever for his private opiui- 


ons, when that perſon neither takes pains to -divilg 
them, nor to obtain followers. It is a prineiple af 
fanatĩciſm, a ſource of evils, and the moſt notorious 
injuſtice for weak mortals to imagine that they ought 


ta take up the cauſe of God, maintain his glory by 


acts of violence, and revenge him on his enemies, 


| Let us only give o  ſovereigns, faid a great ſtateſman, 
and an excellent citizen , let us give them for: the 


cammn advantage, the power of puniſhing tulutever it 
injurious to charity in fociety. It does nat belong 1 


\ © Buman juſtice to became: the revenger ' of the canfe that le- 
fangs to Gad. Cicero who was as able, and as great 
in ſtate affairs, as in philoſophy and eloquence, thought 


like the Duke of Sull /. In the laws he / propoſed ir- 
lating to religion, he ſays, on the ſubject of | piety 


« God will. revenge $$ but he declares the crime 
capital that ſhould be committed againſt the religious 
ceremonies eſtabliſhed for the public affairs, and in 
which the whole ſtate is concerned d. The wiſe Ro- 
mans were very. far from perſecuting 2 man for his 
creed; they only A n _— en 
turb the public order. 

The creed, or 1 the. people, ther 
. ſentiments with reſpe& to the Deity, in a word, in- 


terior ae Gs like ws * tha vo 4 of the 


2 The Duke de Sully; ſee his tas: TY Dew . 
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prince's ' attention : he ſhould -neglett 

cabling his ſubjeQs to diſcover the we ans: wo en- 

tertain good ſentiments; but he ſhould employ for 
this purpoſe only mild and paternal methods. Here 

. cannot command (5 128.) It is in external reli- 


gon and its public exerciſe that his authority is to 
be e His taſk” is to preſerve it, to prevent 
che diſorders and troubles it may occaſion.” To preſerve 
religion he ought to maintain it in the purity of its 


inſtitution, to take care that it be faithfully obſerved 
in all its public acts and ceremonies, and to puniſh 
thoſe wha dare attack it openly. But he can require 


nothing by ſqree except ſilence, and ought never to 
oblige a perſon to bear apart in external ceremon ies 
he can _ ay mn nen nen or ee ware e 


ciſy. . | i 
A diverſity. of ene nw n In whos pro- 
duced diſorders and fatal diſſentions in a ſtate; and 
for this reaſon, many will ſuffer only one and the 
fame religion. A prudent and equitable ſovereign will 
ee in particular conjectures, if it be proper to tole- 


rate, or n a. een * e en et of | 


worſhip. Ab; 


But in gogevaly We — boldiy alm, 5 wh $ 135+ 
Of toleration. 


molt ſafe and equitable means of preventing the diſ- 


orders that may be occaſioned by difference of reli- 


zions, is an univerſal toleration of all the religions 
that have nothing dangerous in them, either with re- 
ſpect to manners, or the ſtate. Let us ſuffer the in- 
reſted! prieſts to declaim; they would not trample 
under ol the laws of e and e > ve 


5 bases non metu, ſed ea 22 
9, conſer vandas puto Cicero de L 


this Pagan e th 1 8 Chi 


himſelf, 


* Li 


R 5 


5 © * 74 F 


$ mY | 


What the prin 


eee 9s dliſhed religion, the entire nation, or the greateſt pan 
when the nation of. it, ſhould be diſguſted with it, and deſire ta haue 


ãs reſolved to 
change the re- 
Don 


| "RN of the nation: but it is without efficacy, 


5 137. 
The . 
of religion 


ovght not to 
make à prince 


| - toſo his crown. 
all that can be required of him. In- general, a differ 


| ence of religion ſhould never make any : prince: loſe the 


people, nor reſtrain them in an affair of this nature. 


| it Xx Hat 


himſel 60 OR! doftrines 3 the were not 

the foundations on which are ereſted their opulent, 

eee, power. Cruſhonly the ſpirit of perſecution, 
d ſeverely. whoever ſhall ; dare: to diſturb oben an 

account of their creed, aud you will; ſee all theſe ſed 
ie in peace in their common county, and be amb. 
tious of ſhe wing themſelves good citiaens. Holland. and 

the. ſtates of the King of Pruſſia furniſh a proof of this: 

| Catviniſts,. Lurherans, Sociniaus, Jews, Catholic, 

ee all live in peace, becauſe they are equally pro 

| tected by the ſoyereign; and none are ee 

diſturbers of the tranquillity. of others. 

+ If in ſpite of the prince's care. e e de cl. 


it changed: the ſovereign cannot do violence te hi 


=: * 


The public religion was eſtabliſned for the ſafety and 


vrhen it enten tn influence the heart: the ſovereign 
Wes here no other authority beſides that which reſyls 
from the truſt the nation has repoſed in him; and 
the people have committed to him that of protecting 


ir ee * "Our *! * 46 profels 


dey dy 8 time it is very juſt that the prince 
' ſhould have the liberty of: continuing in the profedio 
of his own religion; without lofing his crown. | Pro 
vided that he protects the religion of the | ſtate, this i 


CT ERTSTTSE: 


prerogatives of ſovereignty, unleſs a fundamental lar 
diſpoſes it otherwiſe. The pagan Romans did not 
l to ras nme. when he embraced e 


a 
& = 


mity z —— 1 1 pee k Ji . be, 
he had quatted HY mate rd, wet” 2 ik 

We have -<ſtabliſhod liber feed delves 1 $138. 
zrople (J 128.) However we have alſo: thewn- that 8 
he ſovereign has à right, and is even under an obliga- Jutics and 


rights of the ſo- 
ton to protect and maintain the religion of the ſtate, yereign, with 


and md not: to ſuffer : any perſon to attempt to alter: or de- rota | ö 
this: WW troy it; that he may eren; according to eireumſtances, e 

licks i permit only one kind of public worſhip throughout the Ra 0 
pro-Woioe-country. Let: at aeconcile theſe duties-and" va- e 
it the WW nous richts; between Wich it may be thought tha: 
ere is ſome contradiction; and if pollible leave won pas 
ela- N thing to be deſired qr Ta Hr we and delicate a ſub- 
Part ect. Fe n Sig ar ee Butts 5 Wie 

have BW if — will n andy the «public exereiſe 

' bi Wi e ſame religion; let him oblige nobody to do any 

ture. ding contrary to his conſtience; let no ſubject be. 
an boced to bear a part in a worſhip which he diſfapproves, 


wh or profeſs 22 religion "which he believes to be falſe; 
eig E but let che ſubjec on Mis fide! ſatisfy himſelf with his 


rot having fallen into a ſhameful hypoeriſy; let him 
te God according te che light ef his on knowledge, 
n ſecret and in his on houſe, perſuaded that provi- 
kdee does not call him to public worſhip; ſitice it has 
paced him in ſuch cifeumſtances, that he cannot dif- 
charge it without ' creating «diſturbances in- the ſtate. 
God would have üs bey our ſovereign, and avoid 
"ery thing that may be pernieious to ſoeiety. Theſe 
ne the immutable precepts of the law of nature: that 
«public worſhip: is conditional, and dependent on che 
tlelts it may produce. Interior worſhip is neceſſary in 
© © own mature; and we ought to confine ourſelves to 
© in all oaſes in hic it is moſt convenient, Public 
rolhip is pin for the ediſiention 01 den in glo- 
N i l 1885 1 _ 45 2 7, | "OR 


3 
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aer God: but it erties that nd! anlbiceabinite tc 
laudable, on ſuch occaſions when it can only produce 


abſolutely neceſſary, let him leave the country where 


9139. 

Tbe fovereign 
augnt to have 
the inſpection 

al the affairs of 

religion, and 

| eee over 

thoſe wha 


5 teach it, 


= 


he is not allowed to perform it according to the dictates 


of his own conſcience, and join thoſe ww arm 1 
feſs the ſame religion as himſelf. 3 
The prodigious influence of e on the weltur 
and tranquillity of the ſociety invineibly prove, that the 
conductor of the ſtate ought: nee the inſpection of 
what relates to it, and an a rity over the miniſters 
who teach it. The end of ſociety and of the civil go- 
vernment neceſſarily requites, that he who has the au- 
thority, ſhould be inveſted with all the rights without 


- which he could not exereiſe it in àa manner maſt- ailvan- 


tageous to the ſtate, | Theſe are the prerogatives of nn 
jeſty (F45.) of which no ſovereign' can diveſt himſelf, 


without the expreſs conſent. of the nation. The in- 
ſpection of the affairs of religion, and the authority 


over its miniſters, then form on of the moſt important 
of his prerogatives, fince without this power the \ſove- 
reign would never be able to prevent the diſturbances 
that religion might occaſion. in the Nate, nor apply that 


| powerful ſpring ta the welfare and ſafety of the ſociety. 


It would be certainly very, ſtrange” that a multitude of 
men who united themſelves in ſociety: for their, con- 
mon advantage, that each might in tranquillity labour 
to ſupply his neceſſities, promote his on perfection 


3 and happineſs, and live like à reaſonable being; it 


would be very ſtrange, I ſay, chat ſuch a ſociety ſhouil 


not have the right of being guided by its own judg- 


ment, in an affair of the utmoſt importance; of de- 


| termining what is believed moſt agreeable to religion, | 


and of taking care that nothing dangerous or hurtful is 
"ms with it. * will dare to diſpute that an in- 


dependent 


= 2 8 » SS if. 8 


ant 
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be dependent nation has a right, 1 in ER bee to proceed, | 


wee WY like others, according to the light of conſcience ? and 
To when it has once made choice of a particular religion 
* and worſhip, may ĩt not confer. on its conductor the 
ates WY whole power of which it is poſſeſſed of regulating, di- 
pro- 


nne 0 een . 8 . 


ſerred? 


n e e e 
* long to the profane. Such diſcourſes when brought to 
Te the bar of reaſon, are found to be only vain decla- 


PI mations. . There is nothing on earth more auguſt 
go- 


and ſacred than à ſovereign; and why ſhöuld God, 
an. bo calls him by his providence to attend on the ſafety 


our and happineſs of a whole nation, deprive him of the 
an. WY direftion of the moſt powerful ſpring that can move 
ah mankind? The law of nature ſecures to him this right, 
elf, vith all thoſe that are eſſential. to good government; 
* and nothing is to be found in the Holy Scriptures that 
ny changes this diſpoſition. Among | the Jews, neither 
tant the king nor any other perſon could make any innova- 


aſerted in the New Teſtament, that a Chriſtian prince 
has nothing to do with religious affairs? Submiſſion 
and obedience to the ſuperior powers, are there clearly 
ad expreſsly enjoined. In vain” would they oppoſe 


the goſpel in oppoſition to the will of ſovereigus; who- 
hae a divine miſhon,, on; to clo his authority by 
miracles. - 


ay thing contrary to the * and 4 ety of the ſtate; 


| to its preſervation, and kr»:w, how to humble the high- 1 
prieſt, when he deyiated from his Aug. Where is it 


yinſt us the example of the apoſtles, who ' preached _ 0 
ener would deviate from the ordinary rules, ought, to 

No perſon — aifpute * the Wesel has a | right 5 
to take care that people do not intrude into religion 


and 


1 
< 4 : 


112 


40. 
He ouglit to 
Prevent tie 
abuſe of the 
received rvli- 
gron. 


$141. 
The ſovereign's 
authority over 
the miniſters of 


religion. 


or PIETY / 


n Wage bare 4. gäbe üb 6 
doctrines, and to point out what ought to be n 
and where the preacher ſhould be ſilent. 


The ſovereign ought like wiſe to buch. desde 


in order to prevent the eſtabliſhed religion from being 
abuſed, either by making uſe" of its diſcipline” tograti 
hatred, avarice, or any other unworthy paſſions, ot 


preſenting its doctrines in à light” that muſt ptove pre. 
judicial to the ſtare. What advantage can fociety rea 


from crude imaginations, ſeraphie devotions, and ſul 


blime ſpeculations, when it conſiſts! of only weak and 


docile minds? Theſe can only produce à renunciation 


of the world, a neglect of buſineſs and of honeſt l. 


bour. This ſociety : of pretended ſaints wil become an 
cafy and certain prey to the firſt. ambitious 'Heighbour; 


or if it is left in peace, it will not ſurvive: the: firſt ge⸗ 
 neration ; the two ſexes conſecrating their \chaſtity t 


God, will refuſe to yield to the views of the Creator of 
nature, and of the ſtate. Unhappily for the miffions- 
ries, it evidently appears, even from the hiflory of 
New France by Charlevoix, that their labours were the 
principal cauſe of the ruin 0! the Hurons. The author 


 exprefely ſays, that à great number of theſe Nephyter 


would think of nothing but of the fubjects of their 
faith, that they forgot their activity and valour, and 
ee. aroſe between them and the reſt of the” mation, 

Theſe people were therefore ſoon deſtroped 
AN + Iroquois, whom ny: oy ONE: deen accuſtomed to 


1 


| conquer d. e „ 4 


To the prince's infpe&tion of the fits dee a 
religion we have joined his authority over its minifters} 
both of them flow from LON Lagos Wee for with 
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wa. out this laſt, his firſt wow! be vain and uſeleſs. It is 


he, ablurd, and contrary to the firſt foundations of ſociety, 


1 | reign authority, in offices of ſuch importance to the 
in rcpole, the happineſs and ſafety of the ſtate. This is 


for citizens to pretend to be independent of the ſove- 


: 
=» 


tify eſtabliſhing two independent powers in the ſame foci | 


ety : a certain principle of diviſion, diſturbance and 


' of 
ue. rere is only one ſupreme power in the ſtate; "the 
"ou offices of the ſubalterns vary according to their employ- 


u nents : the eccleſiaſtics, magiſtrates, and commanders, 
ina r the troops, are all officers of the republic, each in his 
department-z. and 2 are e een to the n 


ai ROWE 
A prince cannot tad juſtty ies an \ onclaliaſile 


wah to preach a doctrine, or to perſorm à religious rite 
' which he does not believe to be agreeable to the will of 


Cod. But if the miniſter cannot, in this reſpect, con- 


place, and conſider himſelf as a man who is not called 


© form to the prince's intentions, and the laws of the 
be. Who can forbear being filled with indignation, 
u ſeeing a biſhop audaciouſly reſiſt the orders of the 
loereign, and the decrees of the ſupreme tribunals, ſo- 
kmnly declaring that he believes himſelf accountable to 


bim? 

On the other him if the 4 are humbled, it will 
te out of their power to produce the- fruits for gil 
their miniſtry was appointed. The rule that ſhould be 
followed in this reſpett may be conceived in 2 OS 
vords, Firſt, the clergy, as well as every other order, 
ſiould ſubmit in their functions, and in every thing elſe, 


form to the will of his ſovereign, he ought to quit his 
to fill it; two things being neceſſary ſor the diſcharge 


of his duty, to teach and behave with ſincerity, accord- 
ing to the dictates of his own conſcience, and to con- 


. N 
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God alone, for 0 e 50 which he has intruſted | 


9 I 

Sus. 
obſerved with _ 
— va to eccle= _ 


116 


* 6. N 
; 
00 


pn 0 * P 1 * T L: a0 wok 


5 to the belle power, and d mene FI 


duct to the ſovereign. Secondly, the prince ſhould take 


care to render the miniſters of religion reſpeQable in the 
eyes of the people: he ſhould truſt them with the de. 


gree of authority neceſſary to enable them to diſcharg 


their duty with ſucceſs, and ſupport them, in. caſe f 


need, with the power he holds in his own hands, Every 


man in place ought to be furniſhed. with an authority 


* . 
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anſwerable to his functions 3 otherwiſe he will be unable 


to diſcharge them in a proper manner. I ſee no reaſon 


why the clergy ſhould be excepted from this gener 
rule, only the prince ſhould be more particularly watch- 
ful that they do not abuſe his authority; the affair being 


altogether the - moſt delicate, and the moſt fruitful in 


dangers. As he ſhould render the charaRer of church- 
men reſpeQable, he ſhould take care that this reſpect is 


not carried to ſuch a ſuperſtitious veneration as to put it 


in the power of an ambitious prieſt, to have what infu- 


ence he pleaſes over weak minds. As ſoon as the clergy 
are mide a ſeparate body, they become formidable. 


The Romans, (whom we often cite) the wiſe Romans 


received into the ſenate the pontifex-maximus, and the 


principal miniſters of the altar: they were ignorant of 


9144. 

A recapitulstion 
of the reaſons 
on which are 
eſtabliſhed the 
ri-hts of fove- 
reigus in mat- 
ters of religion ; 
with authorities 1 
and exam 9 


the diſtinction between the clergy and lain: ; and all cit 


zeus wore the ſame robe. 


If the ſovereign be deprived of this power in n matten 
of religion, and this authority over the clergy, how 
will he prevent there being any thing mixed with r- 
ligion that is contrary to the welfare of the ſtate ? How 
wi he be enabled to take ſuch meaſures, as to cauſe 

be conſtantly taught and practiſed in the manner 
ah conducive. toi the public welfare? And eſpecially, 
how will he prevent the diſorders that may be occaſioned, 


either by doctrines, or the manner in which the diſei- 


„ pline & is exerted { ? Theſe cares and duties can only belong 


to 


| authority in an affair in its own nature ſo delicate, G 


* 
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to a ſovereign, and nothing can diſpenſe wich his dit. 

charging them. OS 
Hence we ſee that the FONG of ale crown, in 

eccleſiaſtical affairs, have been conſtantly and faithfully | 

defended by the parliaments of France. The wiſe. mg. 

learned magiſtrates of which thoſe illuſtrious bodies are. 

compoſed, are ſenſible of the maxims which ſound reabn 

lictates on this ſubje&t. They know the conſequence 'of 

not ſuffering any abridgement to be made of the public 


extenſive in its connections, and influences, and ſo im- 
portant in its eee What ſhall eccleſiaſtics 
reſolve to propoſe to the people as articles of faith, ſome 
obſcure and uſeleſs points, that is no eſſential part of the 
received religion; ſhall they ſeparate from the church, 
and defame thoſe who do not ſhew a blind obedience z 
ſhall they refuſe them the ſacraments, and even the 
rights of burial; and ſhall not the prince protect his 
ſubje&ts, and preſerve the kingdom from a e 
ſchiſm? ; 

The kings of England have aſſerted the prerogatives 
of their crown ; they have cauſed themſelves to be ac- 
knowledged heads of the church, and this regulation is 
equally approved by reaſon and ſound politics, and is 
aſo conformable to ancient cuſtom. The firſt Chriſtian 
emperors exerciſed all the functions of heads of the 
church; they made laws on ſubjects relating to it 5 
ſummoned councils, and preſided at them; elected — 


| Gepoſed biſhops, &c. In Switzerland there are wiſe 


republics, whoſe ſovereigns, knowing the full extent of 
the fupreme authority, have rendered the miniſters of 
rligion ſubject to them, without offering violence to 
wnlcience, They have prepared' a formulary of the 
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8 1 that ance to be preached, ad oubliſhed ſuch * 
„ lavis of eccleſiaſtical diſcipline, as they would have er. vs 


erciſed in the countries under their obedience; in or- 
der that thoſe who would not conform to theſe eſtabliſh. 
ments, might not devote themſelves. to the ſervice of the 
ehurch. They keep all the miniſters of religion under a 
lawful dependence'; and diſcipline i is exerted under their 
own authority. It is not probable that religion will exer 

occaſion diſturbances i in theſe republics. __ 
9 or Conſtantine and his ſucceſſors had 3 de 
Pernicicus con. clared themſelves the heads of the church, and if the 

- Tequences of the 

— contrary opi- Chriſtian kings and princes had, in this inſtance, 
known how to maintain the rights of ſovereignty; would 
+. there ever have appeared thoſe horrid diſorders produced 
by the pride and ambition of ſome Popes. and eceleſ. 
aſtics, emboldened by the weakneſs of princes, and ſup 
ported by the ſuperſtition of the people. What rivers of 
| blood have been ſhed in the quarrels of monks, about ſye- 
} _ culative queſtions that were often unintelligible, and al. 
moſt always as uſeleſs with reſpect to the ſalvation of fouls, 
as they were indifferent in themſelves, or in regard tothe 
| welfare of ſociety : citizens and even brothers have taken 
up arms againſt each other: ſubjects have been excited to 
revolt, and kings tumbled from their thrones : tantum re 
Iigio potuit ſuadere malorum ! The hiſtory of the empe- 
rors Henry IV. Frederic I. Frederic II. and Louis df 
Bavaria, are well known, Was it not the independence 
of the eccleſiaſtics, and of that ſyſtem i in which the af 


fairs of religion are ſubmitted to a foreign. power, that 5 
plunged France into the horrors of the league, and had 

nearly deprived her of the beſt and greateſt of her kings! 
Had it not been for this ſtrange and dangerous ſyſtem, a 
would a ſtranger, Pope Sixtus V. have undertaken to ke 
violate the ſundamental law of a augen, to declare the k 


law ful 
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it other times, and in other places b, d, the ſucceſſion have 


: diſpenſation whoſe validity was diſputed, and which a 
forcign prelate pretended to have a ſole right to give? 
Would that ſame foreigner have arrogated to himſelf the 


legitimate? Would kings have been affaſſinated in con- 
{quence of a deteſtable doctrine <? Would a part of 
France not dare to acknowledge the beſt of their kings 4, 

before they had been abſolved by Rome? And would 
many other princes have been unable to give a ſolid 
peace to their people, from their being unable in their 
own dominions, to decide 1 that belonged, to re- 
lizion ©? 1 | 
All we have advanced on this abject fo evidently flows 
from the notions of independence and ſovereignty, that it 


toreaſon juſtly. ' If a ſtate cannot finally determine every 
thing relating to religion, the nation is not free, and the 
prince is but half a ſovereign. There i is no medium in this 


face VIII. and conſider all popiſh countries as forming one 
only ſtate, of which the pope' is the ſupreme head, and the 
lings ſubordinate adminiſtrators in temporal affairs, each 
in his province; nearly as the ſultans were formerly under 


ſe authoriey of the OT. We aaa that us Pope pre. 


blo England, under Henry VIII. ber of Catholics did not dare to ac- 

e Wel III. and Henry IV. aſſaſ- knowledge him before he had re- 
luated by the fanatics, who thought ceived the Pope's abſolution. 

het God and the church by ſtab- Many kings of France in the 


* Wars. 
T Though, h Heory IV. embraced | | 
6 Romilh rel religion, a ets num · 


— 
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teen rendered uncertain, from the want of a formality i in a 


lneful heir incapable of wearing the crown? Would, 


power of pronouncing that the children of a king were 


The abuſes pu- 5 
ticulariſed. 


vill never be diſputed by an honeſt man who endeavours 1; The power 


\ 


ale; either each ſtate is its own maſter in this reſpect, as 
well as in all others, or it muſt receive the ſyſtem of Boni- 
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ſumed | to write to Philip the Fair, king of Vans: r 
re volumus, quod i in ſpiritualibus & temporalibus nobis ſuberf 

Know that thou art ſubject to us as well ig temporal; 

ö | nas in ſpirituals. And we may ſee i in the canon law * the 

2% | famous bull nam ſanfam, in which is attributed to the 

FT church two ſwords, or a double power, ſpiritual and tem. 

7 ' poral, and thoſe who think otherwiſe. are condemned az 

„ men, who after the example of the Manicheans, eſtabliſh 

| | two principles, and it is at length declared, that it is on 

1 article of faith, neceſſary to ſalvation, to believe that every hu. 

W man creature is ſubject to the Pontiff Rome. 

3 We reckon the enormous power of · the popes, as. the 

_ firſt abuſe that ſprung from this ſyſtem, which diveſts ſo- 

vereigns of their authority in matters of religion. This 

power in a foreign court, is abſolutely contrary: to the 

independence of nations and the ſovereignty of princes. 

It is capable of overturning the ſtate, and wherever ac- 

| knowledged,, it js impoſſible for the ſovereign to govern 

in ſuch a manner as is moſt for the advantage. of the na- 

tion. We have already, in the laſt ſection, given ſeveral 

remarkable inſtances of this, and hiſtory preſents them 

without number. The ſenate of Sweden having condemn- an 

ed Trollius, archbiſhop of Upfal, for the crime of rebel- hi 

lion, to be degraded from his ſee, and to end his days ina e 


- monaſtery, pope Leo X. had the audacity to excommu- Wil * 
nicate the adminiſtrator Steno, and the whole ſenate, and T 
ſentenced them to rebuild at their own expence, a fortreſs u 


belonging to the archbiſhop, which they had cauſed to be 0 
demoliſhed, and to Pay a fine of a hundred thouſand du- . 


We \ 


f Turretin. ny. Ec: 55 gr Com- g Extravag. 3 Lib. J. 
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| ere the king of Fader 5 bold tia. | 
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ats to the 460 Prelate 5, The barbssous Chelſtions, 5 
king of Denmark, was authoriſed by this decree to 1 | 
Sweden waſte, and to ſpill the blood of the moſt illuſtrious 
of the nobility. Paul V. thundered out an edict againſt 
Venice, on account of ſome very wiſe laws made with re- 
ſpect to the government of the city; but which diſpleaſed 
the Pope, and threw the republic into an embarraſſment 
from which all the wiſdom and: firmneſs of the ſenate 
could ſcarcely. deliver them. Pius V. in his bull in Cena 
Domini of the year 1567, declares, that all princes who „ 
ſhall introduce new taxes in their dominions, of what na „ 
ture ſoever they be, or ſhall increaſe the ancient ones, | 
without having firſt obtained the approbation of the holy _ 
ſee, are excommunicated ip/o facto. Is not this attacking * 
the independence of an and wit the e, 
af ſovereign ? 

In thoſe b times, e dark ages ; that preceded _ 
the revival of literature and the reformation, the popes . 
attempted to regulate the actions of princes, under the 
netence of conſcience, to judge of the validity of their 
neaties, to break their alliances, and declare them null 
and void. But theſe enterpriſes met with a vigorous re- 
ſtance, even in a country where it is commonly imagin- 
ed there was then much valour and very little knowledge. 
The pope's nuncio, to oblige the Swiſs to forſake the 
French, publiſhed a monitory againſt all thoſe cantons 
who favoured Charles VIII. declaring them excommuni- 

be cated, if within the ſpace of fifteen days they did not for- 
ly like the intereſt of that prince, and enter into the confe= 

WI «racy againſt him: but the Swiſs oppoſed this act by 

. a proteſtation that declared it abuſive, and cauſed it to be 
lin pulled down in all the places under their obedience; thus 
bey ſhewed their contempt for a proceeding that was 


| > Bide vs Freda in 


equally 
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3 Powerſul 
ſubjects depend- 
ent on a forcign 
court. 


not the ſubjects. of the ſtate. This practice is equally 
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equally abſurd and contrary to the . of ſovereignz.. 
We ſhall mention ſeveral other of the like e when 
we come to treat of the faith of treat, 7 
This power in the popes has given birth to et 
abuſe, that, deſerves the utmoſt attention, from a. wiſe 
government... We ſee. ſeveral count ries in which, eccle, | 
ſiaſtical dignities, and great benefices are diſtribute 
by a foreign power, by the, pope, who beſtows then 
upon his creatures, and very, often on men who. az 


contrary. to the law of nations, and the . principles of 
common policy. A people ought not to receive Jays 
from ſtrangers, to ſuffer them, to pt. rfere in thei 
affairs, nor. to. take from them their advantages; but 
how many ſtates are there where a ftranger, may 
diſpoſe of places of very great importance with ,reſped 
to their happineſs and repoſe ? The princes who con. 
ſented to the introduction of ſq, enormous an abuſe, 
were equally wanting to themſelyes and their people, 
In our times the court of Spain has been obliged to 
expend immenſe. ſums, to enter without danger into 


the peaceable poſſeſſion of a right, that eu be. 1 
longs to the nation, or its head. Oe the 

Even in the ſtates whoſe ſovereigns hare Fx oi ap 
ſo important a prerogative of the crown, the abuſe in fun 
a great meaſure ſubſiits, The ſovereign nominates in- WM fro 
deed to biſhoprics and great benefices z but his authority bac 
is not ſufficient to put them in the poſſeſſion of their bene - e 


fices, and to enable them to enter into the exerciſe of then 
funQtions, they mult alſo dane bul's from Rome . By this 


i Fogel's Hi here. 35 Political BY buffered: when he reſolved to 
Treatiſe en the Alliances betwe:n promote Kenaid de Baume, Archbi- 
France end the thir teen Cantons, P- 33, ſhop of Bourges, to the archbiſhopric 
and 36. of Sens, though that prclate i 
* We may ſee in the letters of ſaved France, by receiving the Þ 
Cardinal d'Offat, what pains, what into the Roman church. 
oppreſſions, what long _— Hewy 
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means, and by a thouſand others, the whole body of th 
hen clergy Rill depend on the court of Rome: they expect 
bam it dignities and the purple, which, according to the _ 
her oftentatious pretenſions of thoſe who are inveſted with 


viſe it, renders them equal to ſovereigns : they have every 3 00 
cler ding to fear from its reſentment, and therefore are 4 3 
ted always diſpoſed. to comply with it. On the other Pt WW. ie b 


em i band, the court of Rome ſupports this clergy with 
ae n its power; it aſſiſts them by its politics and cre- 
ly; WY ci; protects them againſt their enemies, and againſt 
| of thoſe, who would ſet bounds. to their power; fre- 
ay Wl quently againſt the juſt indignation of their ſovereign; 
vir nd by this means attaches them to it ſtill more 


but I frovgly. Is it not doing an injury to the rights of 85 

nay ſociety, and ſhocking the hrſt elements of government, 

eck us to. ſuſſer a great number of ſubjects, and even 

on. ſubjects in high poſts, to be dependent on a foreign 

uſe, prince, and become devoted to him? Would a pru- 

ple, dent ſorercign receive men who preached ſuch doc- 
| to tines? There needed no more to cauſe all the miſ- 

vio ſonaries to be driven from China, 

be. The better to ſecure the devotion. of the cle. 6 149. 


1 he celiba 
de celibacy of church-men was invented. A prieſt, , enen e 


ved a prclate, already bound to the ſee of Rome by his Couvents. 
e in WY functions and his hopes, finds himſelf alſo cut off 


in- from all connection with his country, by the celi- 
rity hey he is. obliged to obſerve. He is not connected | 
ne- e the ſociety by a family: his grand intereſts are 
heir al centred in the church; and provided he has the 
tis Pope's favour, he is afraid of nothing: in what coun- 


JJ) focver he is born, Rome is his refuge, the cen- 
. er of his adopted country, Every body knows that 
wie ite religious orders are, like a papal militia, ſpread 
king der the face of the earth, to ſupport and advance the in- 

; : | N 4 tereſt 
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tereſt of their 3 This . A 
ſubverſive of the firſt laws of ſociety. But this is not al: 
if the prelates were married, they might enrich the ſtat 
with a great number of good citizens; rich benefice 
affording them the means of giving their legitimate chil. 
dren a ſuitable education. But what a multitude of men 
are there in convents, conſecrated to idlenefs under the 
cloak of devotion ! Equally uſeleſs to ſociety in peace 
and war, they ſerve it neither by their labour in neceſ- 
ſary profeſſions, nor by their courage in arms; and yet 
enjoy immenſe revenues: for this purpoſe the ſweat of 
the people furniſhes ſupport for theſe ſwarms of ſug. 

. gards. What ſhould we think of a queen of bees who 
protected uſeleſs hornets to devour the honey of her ſub- 
 jeQAs!? It is not the fault of theſe fanatic'preachers of 


overſtrained ſanctity, if all their devotees do not imi-| 


tate the cclibacy of the monks. How have princes 
been able to bear their publickly extolling, as the 
moſt ſublime virtue, a practice equally contrary to nr. 
ture, and pernicious to ſociety? Among the Romans, 
laws were made to diminiſh the number of bachelor 
and to favour marriage n: but ſuperſtition made no 
delay in attacking ſuch juſt and wiſe regulations; and 
the Chriſtian emperors, perſuaded by churchmen, 
thought themſelves obliged to abrogate them . Several 
of the fathers, of the church have cenſured theſe laws 
of Auguſtus; doubtleſs, ſays a great man , with a laus 
able zeal for the things of another life; but with wr) 
= knowledge of the affairs of this, This great man 
1 This reflection has no relation are always laüdable, and may be 
to the religious houſes in which li- rendered very uſeful to Qs wn 


terature is cultivated Eſtablim- m The law of Pa 
ments that afford a peaceful retreat à In the hab nfo 


to the learned, with all the ry The preſident de 3 | 
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wed in the 2 3 3 he £4 not "hare to fay 

eh that voluntary celibacy is to de condemned 

ch reſpect to conſcience and the things of another 

ife: but the conduct, moſt certainly worthy of a true 

picty, is to conform ourſelves to nature, to fulfil the 

riews of the Creator, and to labour for the welfare of 

ſociety. If a perſon is capable of raiſing a familyz 

if he marries 3 if he takes care to giye his children a 

good education, he ae his au, ds is really i in the ho 

way of falyation. AN: ES 
The enormous and ds b of the chard oy” Ae 
er, are alſo another conſequence of this ſyſtem that — 3 
leprixes the ciyil power of every thing relating to re- Pre 
ligion, In the firſt place, the. eccleſiaſtits, under the 
pretence of the holineſs of their function, have raiſed 
kemſelves above all the other citizens, even che principal 
magiſtrates 3 and againſt the expreſs. orders of their 
Malter, who ſaid to his apoſtles, ſcel net tr fir ft places 

ut feaſts, they have almoſt every where | arrogated to 
hemſelves the firſt rank. Their head in the Roman 

church, cauſes ſovereigns to kiſs his feet; emperors. 

ve held the bridle of his horſe: and if biſhops, or 

en mere prieſts, do not at preſent raiſe themſelves 

abore their prince, it is becauſe the times will not 
ermit it: they have not always been ſo modeſt, and 

ne of their writers has preſumed to ſay, that a prieff 

af much above. a king, as a man is above a beaft®, 

How many authors better known and more eſteemed 

Itan this, have been pleaſed. to revive and extol the 

holiſh ſpeech attributed to the emperor Theodoſius I. 
ky has learnt me the great di Nance there is between the 
fire and the prieſthood. | 

 Tartum e. regi, quantum homo beſtice : Staniſlaus Ori- 
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We have. already Gbikrvech that Sade ought to 10 

be honoured : but modeſty, and even humility is Proper 
to them. Does it then become them to forget it 
themſelves, while they preach it to others? I ſhould pr 
not mention a vain ceremonial, was it not attended with 


4 very important conſequences, from the pride with which * 

it inſpires many of the prieſts, and the impreſſions i it * 

makes on the minds of the people. It is eſſentially nes ar 

N to good order, that ſubjects ſhould behold non WM” 

| in ſociety ſo worthy of reſpect as their ſovereign, and 0 

4 next to him, thoſe on an he has ne A part of 8 

| I acmornty. oO br 

515%  Eccleſiaſtics' have not 1 Keppel in ſo fair 3 lat Not K 

N ee r contented with rendering themſelves independent, with he 
reſpect to their functions, aided by the court of 

Rome, they have even attempted to withdraw them. c 

ſelves entirely, and in all reſpects from the political | 

authority. There have been times when an'ecclefiaſtic Wil 

could not be” brought before a ſecular tribunal for any iy 

crime whatſoever, ' The canon law declares expreſs * 

F is indecent for laymen to judge a churchman a. The * 

popes Paul III. Pius V. and Urban VIII. by their bull 1 

in cæna Domini, excommunicated the lay judges who ig 

preſumed to attempt the bringing eceleſiaſtics to their " 

trial. Even the biſhops of France have not been afrail * 

to ſay on ſeveral occaſions, that they did not depend m " 

any temporal power ; and theſe are the terms which the By 

general aſſembly of the French clergy dared to uſe in 00 

the year 1656, The decree of council having been read, mM 

war diſapproved by the aſſembly, becauſe it leaves the try 1 

Judge of the bi . and ſeems to ect their | immuni- bh 

| | exc! 
| 4 Indecorum eſt laicos homies viros eclſatce den. Con 

nana auttione 24. XVI. 4. Fo „„ 18 
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lis to bir 1 r, There are deerces of the popes 
that excommunicate whoever impriſons: a biſhop. Ac- 
cording to the principles of the church of Rome, a 
prince has not the power of puniſhing an eccleſiaſtic 
with death, though a rebel, or malefactor; it is neceſ- 
ary for him to apply to the eccleſiaſtical. power, and the 1 
latter, if it pleaſes, is to deliver him up to the ſecu- 
ur arm, after having degraded him. Hiſtory affords 
us a thouſand examples of biſhops, that have remained 
unpuniſhedy or been but ſlightly chaſtiſed for crimes 
which coſt the lives of the greateſt lords. John de 
Braganza, | king of Portugal, cauſed thoſe lords who 
had conſpired his deſtruction to be juſtly puniſhed ; but 

he did not dare to put to death the archbiſhop of Braga, 
the author of that deteſtable plot *. 7 

A whole, numerous, and W order, 3 
from the public authority, and rendered dependent on 

1 foreign court, is an entire ſubverſion of order in the 
republic, and a manifeſt diminution of the ſovereignty. 
This is a mortal. ſtab given to ſociety in its very eſ- 
ſence, that every citizen ſhould ſubmit to the public 
authority. Indeed the community which the clergy, 

in this reſpect, arrogate to themſelves is ſo contrary 
to the natural and neceſſary rights of a nation, that the 
ling himſelf has not the power of granting it. But 
the eceleſiaſties tell us, they derive this power from God 
limſelf ; but till they have furniſhed any proof of their 
pretenſions, let us adhere to this certain principle, that 
Cod deſires the ſaſety of ſtates, and not what eee 5 
into them diſorder and deſtruction. | 


eng this 1 from all expences, when it was church. 


See the n 0 2 of ben / . 
22 if th un te fem of th i-. he. 


Me 7 


5 ſcarcely 


The ſame immunity is pretended with reſpect to 05 5152. 


iches of the church. The ſtate might, without doubt, e 


125 
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—_ ſearcely fullcient! for the. Lupport: 96 che eccleſiaſticy; 
but they ought to hold this favour only from the publi 
authority, which has always a right to revoke it, 


One of the fundamental and eſſential laws of all { 
the members ought to contribute proportionably to the 
| authority, grant an entire exemption: to a very numerous 


and rich body, without being guilty. of extreme "multice 
to the reſt of his ſubjects, on hots by this Exemption, 


exemption on account of their belonging to God, that, 


"Rate. For nothing is more agreeable to the common 


When the ſtate is in neceſſity it is doubtleſs the firl 
If we underſtood this in the moſt ordinary caſe, we 


the church towards eaſing the people, is really giving 
it to the poor, according to its | appointment, But 

it is really contrary to religion and the intentions ol 
the founders to apply to pomp and luxury, revenues 

© that ought to be conſecrated to the relief of the poor 
and miſerable *, : | 


r PI ET w Cb! 


whenever the welfare of the ſtate makes it neceſſary, 
ciety being, that in caſe of neceſſity, the wealth of al 


common neceſſities; the prince himfelf cannot of his on 


the burden will entirely fall. 
The goods of the church are ſo far from having! an 


on the contrary, it is for this very reaſon that they 
ought to be taken the firſt to procure the ſafety of the 


Father of mankind than our faving a ſtate from ruin 
God himſelf having no need of any thing, the conſe- 
cration of wealth to him is appropriating it to ſuch 
uſes as are agreeable to his nature. ' Beſides a great 
part of the revenues of the church, by the conſeſſon 
of the clergy themſelves, is appointed for the poor. 


and principal poor, and the moſt worthy of afliltance. 


muſt fay, that applying a part of the current revenue ol 


ee deu th Ci 


ſt 
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ſticz: It was however chought. too little. Fg the Romi 9 153. 


ublic WM ecclebaſtics to render themſelves independent : they un- == 


te it nok to bring mankind under their dominion 3 and 1 8 21 


ſary indeed they had reaſon to deſpiſe the ſtupid mortals 
| no ſuffered them te do it. Excommunication was for- 
if a nidable arms in the hands of ignorant and ſuperſtious 
» the RW nen, who neither knew how to reduce it to juſt bounds, 
; own BR nor to diſtinguiſh its uſe. Hence have ariſen diſorders 
erous een in ſome proteſtant countries. Popiſh eceleſi- 
uſtice dcs have preſumed, by their mere authority, to ex- 
communicate men in high emplayments, magiſtrates 


of uſe to the ſociety, and have pretended that theſe 


ng an {ſoficers of - ſtate. being ſtruck with the thunder of 
that, ihe church, could no longer diſcharge the duty of their 
they dos. What a perverſion of order and reaſon! What! 
fte aan not 2 nation be allowed to truſt its affairs, its 


happineſs, its repoſe and ſafety, in ſuch hands as ap- 


ruin, bear the moſt able and the moſt worthy of this truſt ? 
onſe- ball a foreign power deprive the ſtate, whenever it 


pleaſes, of its moſt wiſe conductors, of its firmeſt ſup- 
ports; and the prince of his moſt Faithful ſubjeQs ! 
0 abſurd a pretenſion has been condemned by princes, 
md even by ſome judicious and reſpectable prelates. 
Ke read in the 17 f ſt letter of Ives de Chartres, arch- 


Wiihop of Sens, that the royal capitularies, conformably 


, v the third canon of the twelfth council of Trent, 

ue of Wd in the year 681, enjoined | the prieſts to receive ___ 
iving v their converſation, thoſe whom the royal majeſty had =. 
but ceired into favour, or to his table, though they had © 
ns of Wen excommunicated by them, or by others, in or. 
enves er that the church might not appear to reject or con- 

pon 


ſt 


lemn thoſe whom the king was ve to 2 in 
lis lerrice . 1 


I: See the fame Letters. 
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And of fore- 
reighs them- © aft 
ſelves. ; a jects from their oaths of obedience, pur the finiſhing in 

ſtroke to this enormous abuſe; and it is almoſt in- thi 
| credible that nations ſhould ſuffer ſuch odious attempts, Fri 


We have. juft touched. on this in g 5 145.” and 146. hit 


cent HI. and his ſt-jeCts freed from their oath of alles 


doned by the princes, and obliged to reſign the crown 


of an archbiſhop of Canterbury, found himſelf ex- 


kingdom under an interdict; declared John unworthy 
of ths: throne, and freed his ſubjects from their oath 
king of France to take up arms in order to dethrore 


as he might have done againſt the Saracens. ' The 
king of England at firſt appeared reſolved vigorouly 


L x . 
« s } 
9 . 
„ v7 


The excommunications againſt the ſovereigus then. 
ſelves, accompanied with the abſolutions of their ſub. 


* * 5 4 K ” 
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The thirteenth century gives ſtriking inſtances of i. hit 
©tho V. for endeavouring to oblige ſeveral provinces T} 
of Italy to ſubmit to the laws bf the empire, was 8 
excommunicated, deprived of the empire by Inno- u 


giance. In ſhort, this unfortunate emperor was aban- 


to Frederic II. John, king of England, reſolving to 
maintain the rights of his kingdom, in the election 


poſed to the audacious enterpriſes of the ſame pope. 
Innocent excommunicated the king; laid the whole 
of fidelity; he - inſtigated againſt him his own clergy, 


who excited his ſubjects to rebel; he perſuaded the 


him, publiſhing at the ſame time a cruſade againſt him, 


to defend himſelf; but Joon loſing / his courage, ſvt- pl 
N fered himſelf to be brought to ſuch exceſs of infamy, of 
it As to reſign his kingdoms into the hands of the pope's Tf 
legate, to receive them back from him, and to hold b 
them as a fief of the church, on n the condition of al. 
ing tribute *. iS | 0 5 | to 
* Matthew Paris; Turretin. Compend. Hiſt. Ecef. Secul, XIII. | th 


The 
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The popes w erlons guilty „ "LR 
attempts | there have been councils who have borne a part 


m. dere tbe We oily - per 

ub. 

ng WI in chem. That of Lyons, ſummoned by Innocent IV. in 
in- 

ts, 

46 


the year 1245, had the audacity to cite the emperot 85 


= 
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Frederic II. to appear before that body in order to purge 


um elf from the accuſations laid againſt him, threatenitig 1 
i un with the thunders of the church if he failed fo do it. 4 
ces That great prince did not give himſelf much pain about | 
"_ ſo irregular a proceeding. He ſaid, „ That the pope. re- 
no- Wi folved to make himſelf both 4 judge and a ſovereigtt } Þ2 1 


le « but that from all antiquity the emperots themſelves had 
au- « called councils, where the popes and prelates rendered 
wit « tothem, as to their ſovereigns, the reſpect and obedience 
o Wl « that was their due : However, the emperor giving * 
ion WY : little img the fuperſtition of the times, condeſcended to = 
ex· fend his ambaſſadors to the council, to defend his cauſe, 25 5 | | 
pe. which did not prevent the pope from excommunienting _ 
ole him, and declaring im deprived of the crown. Frederie, 
thy like a man of fuperiot genius, laughed at thefe vain ful- 
ath WW finations, and behaved in futh a manner, that he pie- 5 
8 WH ferved the crown in ſpite of the eleckion of Henry, Land: WW 
the ere of Thuringia, whom the eccleſiaſtical ele tors and == 
ore amy biſhops, prefumed to declare king of the Romans 
a, WH but by chat election he obtained aeg more as the 
Te ridiculous title of bing of the pri. 
117 | ſhould never have done, were I to een 
ſuf ples. To the diftionour of humanity, there are too man A 
nf, efthem. The fight of that exceſs of folly to which ſuper= | 
be, (uon reduced the nations of Europe in theſe a 5 
des, affords very humbling refſectiuns. 
ny” By the ſame ſpiritual arms the clergy drew every ß 4 155. 
w thenifelves, uſurped the authority of the tribunals, and 26. Tho hg ö 
Uſurbed: the courſe of juſtice. They pretended to take . . 
cogtizance of all cauſes, en account of ſin, the cognizance of the te . 
The FFC 
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11. Money 
n to Rome. 


court for cauſes merely civil, and attempted to determine 
them by a manifeſt violation of the law of nations, 'The 


mugion. How much might be ſaid on the ſcandaiow 


4. diplomat. Dipl. LXVII. 5 9 * Monteſquiev, the very night 0 


* OF DIES 


3 aides pope Innocent 10 1 to aur ies In the ge 
Jear 1329, the prelates of France d. red to tell king Philip * 


de Valois, that hindering them from bringing all cauſes ; 
before the eccleſiaſtical courts, was depriving the church g. 
.of all its rights, omnia ecclefrarum jura tollexg ©. Thus they 


would decide all diſputes. They boldly. oppoſed the civil 0 
authority, and made themſelves feated by proceeding n fn 
| the way of excommunication. It even kappened that the me! 
. dioceſes being not always confined to the extent of the po- que 


litical territories, a biſhop would cite ſtrangers before his ha 


diſorders of theſe kinds were carried ſo far for three or 
four centuries, that our wiſe anceſtors thought themſelves 


We 

_ obliged to take ſerious meaſures to put a ſtoꝑ to it; and Wil « ; 
ſtipulated in their treaties, that none of the confederate a} 
ſhould be ſummoned before A, courts, for debts relating v Wi do 
money, ſince every one ought 10 be contented with the julia I no 
of the place a. We find in hiſtory, that the Swiſs on man; a0 
occaſions ſuppreſſed. the encroachments of the Naur em; 
and their officer s. nan 
Over every affair of liſe they extended their 8 of « 
der the pretence that conſcience was concerned; they made WW io 
the new-married huſbands purchaſe the permiſſion of lying fo 


with their wives, the three firſt nights after marriage“ 
This burleſque invention leads us to another abuſe, ma 
nifcſtly contrary to the rules of a wiſe policy, and to 5 
a nation owes to itſelf. I would mention here the immenl: 
ſums, which bulls, diſpenſations, &c. drew annually to 
the court of Rome, from all the countries under its con- 


trade of indulgences; but it — laſt became ruinous 1 


In Sk novit de judiciis. an arret of March 19, 1499 Hut 
e See Leibnitii Codex juris cent. of Laws. This was exacth; ſays M. 


| BY ge” 


d 7bid. Alliance of Zurich with the ought to have choſen ; 
cantons of Uri, Schweitz, and Uuder- not have drawn great ſums mane) 
wald, dated May 1, 1351. $ 7. from the others. 4: 
© See A Regulation of Parliament in 1 the 


3 
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the court of Rome: a ay yt endeavouring | 0 bein 0% 
nuch, they ſuffered irreparable loſſess 

At length, this independent authority truſted to WP: 32 15 is if 4. 
atics, who were often too little capable of knowing the cutomacemrury 
true maxims of government, or too careleſs of being 1 in- e 
formed about them, and were beſides wholly given up to Wk 
fanatical viſions, empty ſpeculations, and notions of a chi- 
nerieal and ridiculous purity i this authority, I ſay, pros: 
tuced under the pretente of ſanctity, laws and cuſtoms 
that were pernicious to the ſtate. We have touched upon 
nine ſome of theſe: Grotius mentions a very remarkable exam 
The ple of them. 60 In the ancient Greek church, ſays, he, 8 
e long obſerved.a canon, by which thoſe who had killed an 
hne enemy in any war whatſoever, were excommunicated Sr; ; 
and three years ©,” A fine reward beſtowed on the heroes. | 
rates WY who defended their country, and granted inſtead of the 
downs and triumphs with which pagan Rome had ho- 
e noured them. Pagan Rome becoming miſtreſs of the > NE 
world, adorned her braveſt warriors with crowns : but the 
empire becoming Chriſtian, ſoon became a prey to barba- 
iians: her ſubjects by defending her, obtained the penalty 
tex communication: while by leading an idle life, they: - 
thought themſelves in the road to heaven, and actually 
found as in 1 of ene 10 riches. 
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of Juſt and Polity.” 
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TEXT to the care of religion, one 1 the cla: 61 88. 


us 0 duties of a nition relates to zuſtice. It ought to take A nation ought 
| the utmoſt = 
Sh mort care to make this virtue reign in the ſtate ; reign. ö 
it ad to take Proper meaſures "es it be en to n os 
move) 
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6159. 
To eſtabliſh 
good laws, 


one, in the fafeſt, the moſt ſpeedy, and the leaſt bus 


denſome manner. This obligation flows from the end, 
and the very contract of civil ſociety. We have ſeen 
(4 15.) that men have bound themſelves by the engaye- 
ments of ſociety, and conſented to ſtrip themſelves, in its 
. ©» favour, of a partof their natural liberty, only with a view 


of enjoying what belongs to- them in tranquillity, and of 


obtaining juſtice with ſafety. "Fhe-nation would then be | 


wanting to itſelf, and deceive the individuals, if it did not 
ſeriouſly apply to make the ſtricteſt juſtice flouriſh; This 
attention it owes to its own happineſs, repoſe, and prof. 
perity. . Confuſion, diforder, and difcouragements will 
foon ariſe in a ſtate, when the citizens are not ſecure of 
eaſily obtaining ſpeedy juſtice, with reſpect to all their 


differences ; without this, the civil virtues 1 ee 
| $6. 27 and the ſociety weakened. | 


reare two methods of making PETER ; good 
laws, and the attention of the fuperiors to ſee them er- 
cuted. In treating of the conſtitution of a ſtate (Chap, 
HI.) we have already ſhewn, that a nation ought to eſta- 
bliſh juſt and wiſe laws, and have alſo pointed out the rea- 
tons, why we cannot here enter into the particulars of thoſ: 
laws. If men were always equally wiſe, juſt, and equitable, 


the law of nature would doubtleſs be ſufficient for ſociety. 


But ignorance, the illuſions of ſelf- love, and the violence 
of the paſſions, too often render theſe ſacred laws ineffec- 
tual. Thus we ſee that all well-governed nations have 


perceived the neceſſity of poſitive laws. There is a necel- 


ſity for general rules and forms that each may clearly know 
his own claims without bein g milled by ſelt-deception; zit is 


neceſſary ſometimes todeviate from natural equity,in order 


to prevent frauds and abuſe, and to accommodate ourſelvei 


to circumſtances ; and ſince the ſenſation of duty has fre- 


quently ſo little influence on the heart of man, it is neceſ- 


fary that the penal ſanctions of the law ſhould add all thei 


8 Thus is the law of nature. converted into # cir 


law- 
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oy: law f. It would be dangerous to commit the intereſts 
1 of the citizens to the mere arbitrary will of thoſe who 
ben ought to diſtribute juſtice. The legiſlature ſhould afiſt 
ipe- the underſtanding of the judges, force their prejudices 
ad inclinations, and ſubjeRt their will ts Gimple, freie 
and certain rules. This is-the civil la x. 5 | 
The beſt laws are uſeleſs; if they are not obſerredt The. 5 160. 


To make them 
nation ought then to take pains to maintain them, and obſerved. s 


to cauſe them to be punctually executed: no meaſures 
can be taken in this reſpect too juſt, too extenſive, and 
too eſfectual ; for on this, in a great en depends 
its happineſs, glory and tranquillit yx. 1 
We have already obſerved, (5 41.) that this ſorettign 816... 
who repreſents a nation, and is inveſted: with its autho- vu — * 1 
rity, is alſo entruſted with its duties. The care of diſ- che een, 
tributing juſtice muſt then be one of the principal func- 
tions of the prince, and nothing can be more worthy of 9 9 
the majeſty of the ſovereign. The emperot Juſtinian 
thus begins the book of his Inſtitutes: Inperatoriam majeſ- 
lalem non ſolum armis ecogatam, ſed etinm legibus oportet 
oe armatam : ut atrumque tempus, & bellorum, E pacis, 
refte poſſit gubernari. The degree gf power truſted by the 
nation to the head of the ſtate, is then the rule of his 
duties and his functions in the adminiſtration of juſtice. 
do that the nation may Either reſerve the ligiflative power 
to itſelf, or truſt it to a ſcle&@ body; it has alſo a right, 
if jt thinks proper, to eſtabliſh a ſupreme tribunal to 
judge of all diſputes independently of the prince. But 
the conductor of the ſtate muſt naturally have a con- 
ſderable ſhare in the legiſlature, and it may be even en- 
uſted entirely to him. In this laſt caſe, it will be his 
duty to eſtabliſh. ſalutary laws, dictated by wiſdom and 
equity: but in all caſes, he ſhould be the guardian of the 
laws; he ſhould watch over thoſe that arg to be put in 


force, and confine his people within the bounds of duty. 5 
e in Pleat lafit, pie 7% and VE 
| The 


3 
I : 
* 3 6 


8 162. 


e be ougnt 


to diſtribute : 
Juſtice, 


is called rendering juſtice. This is the duty of the fore- 
reign, who is naturally the judge of his people. We hart 


12 hy 


aud edge 


andimtgre. 


between the citizens. It is impoſſible for the prince to 
take upon himſelf this painful taſk ; he has neither-the 


| : to a body of men of i integrity, learning, and diſtinction; 
on the contrary, the prince can do nothing better; for, 
in this reſpect, he moſt effectually performs the duty he 


6 1 
The ordinary 
eourts ſhould de- 


termine cauſes 
are employed in behalf of the prince and the ſubjects. It 
would be very EO and NE improper for a 


relating to the 
revenue. 


to be inveſted with it, in its full extent; when the fund. 
mental laws do not reſtrain him. When the laws are 


to obtain the knowledge neceſſurꝝ to decide them. As 


and magiſtrates who perform them under his authority. 


with all the qualities ſyitable to-miniſters of juſtice: be 
then has nothing more to do but to watch over their con- 


or JosTICE AND: ol. 


3 We executive power naturally belongs to the e 
and to every conductor of a people: he is even ſuppoſed 


eſtabliſhed, the prince is to cauſe them to be executed; 
to maintain them with vigour, and to make a juſt appli- 
catioff of them to all caſes that preſent themſelves, which 


ſeen the chiefs of ſome ſmall ſtates perform theſe func- 
tions themſelves: but this cuſtom becomes i nee 
and even impoſſible i in great kingdoms.” 

The beſt and ſafeſt method of diſtributing Juſtice i 
by eſtabliſhing judges, diſtinguiſhed by their integrity and 
knowledge, to decide all the diſputes that may ariſe 


time neceſſary to ſearch into the | bottom of all cauſes, nor 


the ſovereign cannot in perſona diſcharge all the functions 
of government, he ſhould reſerve to himſelf, with a juſt 
diſcernment, thoſe he may fulfil with ſucceſs, and that 
are of moſt importance, and truſt the others to the officers 


There is no inconvenience in truſting the deciſion of cauſes 


owes to his people, when he gives them judges adorned 


duct, i in order that they may not neglect their duty. 

The eſtabliſhment of courts of juſtice is e 
ness to decide the eauſes relating to the revenue; 
that is, all the diſputes that may ariſe between thoſe who 


: prin 


ce, to reſolve to „ e ige in his own cauſe he can- 
not We on his guard againſt the illuſions of in- 


tereſt and ſelſ. love, and when he can preſerve himſelf from 2 


it, he ought not to expoſe his glory to the raſh judgments 
of the multitude. | Theſe important reaſons ought to pre- 


vent his preferring the cauſes in which he is concerned to 


the miniſters and eounſellors particularly attached to his 


perſon. In all well regulated ſtates, in countries that are 


really ſtates, and not the dominions of a deſpotic prince, 
the ordinary tribunals decide the cauſes in which the ſo- 


| rereign is concerned, with as much fondo: as thoſe be- 


Fe 


tween private perſons. | 

The end of all trials at law is juſtly to deterbüde the 
diſputes that ariſe between the citizens. As then the cauſes 
carried before a judge, are decided; after examining all 
the circumſtances and proofs relating to them, it is very 
proper, that for the greater ſafety the party condemned, 
ſhould be allowed to appeal to a ſuperior tribunal, where 
his ſentence may be examined and reverſed, if it be found 


to be ill founded: but it is neceſſary that this ſupreme tri- 


bunal ſhould have the authority of pronouncing a definitive 


ſupreme courts. 
of juſtice, 
wherein cauſes 
ſhould be finally 
determined. 


ſentence without appeal, otherwiſe the whole proceeding | 


vill be vain, and the diſpute remain. undetermined. 
The cuſtom of having recourſe to the prince himſelf, by 


lying a complaint at the foot of the throne, when the cauſe = 


has been finally determined by a ſuperior court, appears to 


be ſuject to very great inconvenienees. It is more eaſy to 


deceive the prince by ſpecious reaſons, than a number of 
magiſtrates well ſkilled in the knowledge of the laws; and 
experience too plainly ſhews, what reſources are obtained 
court by favour and intrigues. If this practice be au- 
ttoriſed by the laws of the ſtate, the prince ought always 
w fear, that theſe complaints are only formed with a view. 


al drawing. the ſuit to a great length, and deferring the 
ubmiſhon to a juſt ſentence. A juſt and wiſe ſovereign 
ril not admit them without great precautions; and though 


e difſolves the decrce, he e not to try the cauſe him 
| 8 z 


5166. 
The prince 
 ovghb to pre- 
ſerve the forms 
of juſtice. 


5167. 
The prince 
ought to main- 
| tain the autho- 


judge, 
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| Of diſtributive 


juſtice The 
Aigtribotion of 
employments 
and rewards. 


ſelf; but, 20 is done in France, commit ĩt ta 8 
tion of 2nother. tribunal, The ruinous length of theſe 


not be capable of being reverſed even by the prince hin- 
felf. It is ſufficient for the ſecurity. of juſtice, that the ſo. 


proceedings, authoriſe us ta ſay, that it would. be mare 
convenient, and of greater advantage to the. ſtate to-efty 
bliſh a ſovereign tribunal, whoſe. definitive decrees ſhould 


vereign keeps a watchful eye over the judges. and magiſ. 
trates, in the ſame manner as over all the other officers gf 
the ſtate, and that he has the power of the en and 
puniſhing thoſe who pervert juſtice. 

As ſoon as this ſovereign tribunal is eſtabliſhed, th 
prince cannot interfere by his decrees, and in general he 
is abſolutely. obliged. to guard and maintain che forms of 
juſtice. To undertake to violate them, is rendering him- 
ſelf an arbitrary monarch, to which it can never be pre- 
ſumed that a nation has willingly ſubmitted. 

When theſe forms are prejudicial, it is the budnel aſd 
legiſlature to, reform, them. This being done or -procured 
in a manner agreeable to the fundamental laws, will be one 
of the moſt ſalutary benefitsthe ſovereign can beſtow upon 
a people. To preſerve the citizens from the danger of ruin 
by defending their rights, ta ſuppreſs, and ſtifle the mon- 
ter chicanery, will be an action more glorjous.in the eyes 
of the wiſe, than all the exploits of a eonqueror. 
uſtice is adminiſtered in the name of the: ſovereign: 
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the prince refers it to the judgment of the caurts. His 


part in this branch of the government. is then to maintiin 
the authority of the judges, and to cauſe their ſentence 
to be executed; without which they would be-vain and 
to no purpoſe; for juſties would not be rendered mu 
citizens. 
There is another kind 5 — rer atnibutive 
diftr ibutive, which in general conſiſts of treating everyone 
according to his merits. This virtue in a ſtate: regulates 


the diſtribution of public employments, honours.and re- 
wards, A nation; ought, in the firſt place, — 
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good citizens, to . virtue 1 rewards and 
honours, and to truſt employments only to ſuch ſubjects as 


ne capable of properly diſcharging them. If a ſovereign 
has the power of diſtributing his favours and employments 


to whomſoever he pleaſes, and nobody has a perfect right 


to any poſt or dignity; yet a man who by great application 
has enabled himſelf to become ufeful to his country, and 


237 


he who has performed ſome ſignal ſervice to the ſtate, may 


juſtly complain if the prince overlooks them, in order to 


advance uſeleſs men without merit. This. is treating them 2 


vith an ingratitude that is very unjuſtifiable, and adapted 


only to extinguiſh emulation. There can be no fault that 
in a courſe of time ean become more prejudieial to a ſtate: 
it introduces in it a general relaxation, and the affairs con- 


duted by able hands cannot fail of being attended witk 


it ſueceſs. A powerful ſtate ſometimes maintains itſelf by 
its own weight z but at length it falls into decay, and this 
is perhaps one of the prineipal cauſes of thoſe revolutions 
obſervable in great empires. The ſovereign is attentive to 
the choiee of thoſe he employs, while he perceives him- 


elf obliged to watch: over his fafety and to be on his 


guard: but as ſoon as he believes himſelf raiſed to ſuch a 
point of grandeur' and power, that leaves him nothing to 


fear, he delivers himſelf up to caprice, and Monet 


xe diſtributed by favour. 


The qunithinintoiihs gail uses) belesen sti 


ibutive juſtice, of which it is really a branch ; ſince good 
order requires that thoſe puniſhments ſhould be inſlicted 
on male factors which they have merited. But if we would 
clearly eſtabliſh this on its true foundations, we ought to 
iend to firſt principles. The right of puniſhing, 


which in a; ſtate: of nature belonged to each individual, 


s founded on the right of ſafety. Every man has 
therefore à right to preſerve; himſelf from injury, and 
by force to provide for his own. ſecurity, againſt thoſe 
who unjuſtly eee n he may inflict 

| 2 . 
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The foundlation 
of the right of 
puniſhing the 


guilty. 


a puniſhment on him who has dene him an injury; both 
to put it out of his power to hurt him for the future, and 
to reform him, and by his example, confine within due 
bounds thofe who ſhall be tempted to imitate him. Nom 
when men united in ſociety, that ſociety was from thener 
forward intruſted with the power of providing for the fit 
ty of its members, and for that purpoſe every one ichn. 
ed up to it the right of puniſhment.  'The whole body i 


. then in proteCting the citizens to revenge the injuries 
ſuffered by particular perſons. And as it is a moral pet. 


ſon; capable alſo of being injured, it has a right to provide 
for its ſafety, by puniſhing thoſe who offend- it; that is, it 
has a right to puniſh public delinquents. Hence ariſes 


the right of the ſword, which belongs to a nation, or to 


6 170. 
Of the laws a- 
_ gainſt criminals, 


its conductor. When he uſes it againſt another nation, 
he makes war; when he exerts it in puniſhing-a parti 


cular perſon, ke exerciſes vindictive juſtice. Two thungs 
are to be conſidered in this part of eee the * 


and their execution.” nn. n 
It would be dangerous to abandon lendteely the puniſh 
ment of the guilty, to the diſcretion of thoſe who have the 
authority in their hands. The "paſſions may interfere in 
affairs which ought to be regulated only by juſtice and wil- 


dom. The pain Bynes: previouſly to a bad action, laysa 


more eſfectual reſtraint on the wicked, than a'vague fen, 
about which they may deceive themſelves. In ſhort, the 


people, who are commonly moved at the ſight of a miſera. 
ble wretch, are better convinced of the juſtice of his puniſh- 
went, when it is inflicted by the laws themſelves. Every 


well-governed-ſtate ouyht then to have its laws for the pu- 
niſhment of criminals. It belongs to the legiſlature, what- 
ever that be, to eſtabliſh them with juſtice and wiſdom. 
But this is not a proper place for giving a general theory 
of them: we ſhall then only ſay, that each nation has 1 
right to chooſe, on this ſubject, as well as a en 


the _ ag agree able to * eee 
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We ſhall u make one 4b ertten which naturally 


fows from this fubject, and relates to the degree of pu- of 


niſkment. From the foundation even of the right of pu- 
niſhing, and from the law ful end of inflicting penalties, 
riſe the neceſſity of keeping them within juſt bounds : for 
ſince they-are deſigned to procure the ſafety of the ſtate and 
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the degree 
of puniſhment. 


of the citizens, they ought never to be extended beyond 


what that ſafety requires. To ſay that any puniſhment is 


jult, when the guilty knew- before hand the miſeries to 


which he expoſed himſelf, is ufing a barbarous language, 


contrary to humanity and the law of nature, which forbid 
our doing any ill to others, unleſs they lay us under the ne- 
ceſity of inflicting it, in our own defence and for our own 


ſecurity. Whenever then a crime is not much to be 


ſeared in ſociety, as when the opportunities of commit- 


ting it are very rare, or when the ſubjects are not inclined | 


to it, too rigorous puniſhments ought not to be uſed to 


ſuppreſs it. Attention ought alſo to be paid to the na- 


ture of the crime, and the puniſhment ſhould be propor- 


tioned to the degree of injury done to the public tran- 


quillity, and the ſafety of ne and the wickedneſs it 
uppoſes in the criminal. . 


Theſe maxims are not 5 dictated 1 Juſtice ad equi- 


ty; but prudence and the art of reigning recommend 


them with equal ſtrength. Experience informs us, that 
the imagination becomes familiarized to objects that are 


frequently repreſented to it: if therefore horrible puniſh- 
ments are multiplied, the people will become daily leſs 
fected by them, and at length contract, like the Japan- 
neſe, an ungovernable cruelty : theſe bloody ſpectacles 
then no longer produce the effect deſigned ; for they ceaſe 
0 terrify the wicked. It is with reſpect to theſe exam- 
ples as with honours; a prince- who multiplies titles and 
lſtintions to exceſs, ſoon degrades them, and makes an 


il uſe of one of the moſt powerful, and moſt commodi- 


bus ſprings of government. When ve recollect the prac - 
lice of che ancient Romans with reſpect to eriminals, 
8 when 


by the exaQneſs with which they are executed: and if the 


9172. 
Of the execution 
of the laws. 


and abandon the. rigours of juſtice to the magiſtrates 


when we reflect on their ſcrupulous attention to ſparethe 
blood of the citizens, we cannot fail of being ſtruck at the 


diſpenſably obliged to diſcharge it with wiſdem. The 
prince then is to put the laws againſt criminals into exe- 
cution: but he is not to attempt in his on perſon, to 


facility with which it is ſpilt in moſt ſtates, Was then 
the Roman republic but ill governed ? Is. there found more 
order and ſafety among.us? People are confined to their 
dutyy, not ſo much by the cruelty of the. puniſhments, a; 


man guilty of ſimple robbery is puniſhed with death, what 
ſhall be referred to guard the life of the citizen? 

The execution of the. laws belong to the conductor of 
the ſtate : he is entruſted with the care of it, and is in- 


try the guilty. Beſides the reaſons we have already al 
leged in treating of civil cauſes, and which are of {ll 
greater weight in regard to thoſe. of a criminal nature; 
the character of the judge of a miſerable. wretch is not at 
all ſuitable to the majeſty of the ſovereign, who ought in 
every thing to appear as the father of his people. It is: 
very. wiſe maxim commonly received in France, that the 
prince ought to reſerve all matters of favonr to himſelf, 


But this juſtice ought to be exerciſed in his name, aud 
under his authority. A good prince will keep a watch 


| ful eye over the conduct of the magiltrates; he will oblige 


them to obſerve ſcrupulouſly the eſtabliſhed forms, and 
will himſelf take care never. to break. through them 


Every ſovereign who neglects or violates the forms of 


Juſtice with reſpect to the guilty, makes large ſtrides to- 
wards tyranny ; and there can be no liberty for the cit. 
zetis, when they are not ſure, that they can only be con- 
demned according to law, by the eſtabliſhed fotms, and) 
their ordinary judges. The cuſtom of committing the 
trial of the accuſed to commillioners choſen. at the ple 
ſure of the court, is a tyrannical invention of ſome mini 
ers who have abuſed the authority of their maſter, " 


ki 
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tis irregular and odious means a famous miniſter always 
ſaceceded in deſtroying his enemies. A good prince will 


”—_ , 


never give his conſent to ſuch a proceeding, if he has ſo | 


much diſcernment, as to foreſee the horrible abuſe that 
may be made of it. If the prince himfelf ought 1 not to 


pals ſentence, for the ſame reaſon he "ought not to in- 


ecaſe the ſentence paſſed by the jadges. 
The very nature of government requires that the exe 
eutor of the laws fhould have the power of diſpenſing with 


1 73. 
Of che right my 
granting a par- 


them, When this may be done without injury to any per- don. 


fon, and when the welfare of the ſtate requires an excep- 
ton. Henee the right of granting a pardon is one of the 
prerogatives of ſovereignty. But the ſovereign in his 
whole conduct, in his ſeverity as well as in his mercy, 


ought to have nothing in view but the greater advantage 


of ſociety. A wiſe prince knows how to reconcile juſtice 
nd clemency, the care of the n porn; oem and the OE + 
due to the unhappy. 

Polity conſiſts in the attention of the prince and magi- 


rates to preſerve every thing m order. Wiſe regulations 


ought to preſcribe whatever will beſt contribute to the pub- 
lc ſafety, utility, and convenience; and thoſe who have the 
wthority in their hands, cannot be too attentive to their 
being obſerved. By a wife polity, the ſovereign accuſtoms 
the people to order and obedience, and preſerves peace, 
tranquillity and concord among the citizens : people have 


attributed to the magiſtrates of Holland ſingular talents 


vith reſpect to polity; their towns, and even their eſta- 
bliſhments in the Indies are generally better won than 
any other places in the known world: | 

Laws and the authority of the magiſtrates being ſubſti- 


tuted in the room of a private war, the conductor of a na- 
tion ought not to ſuffer individuals to attempt to do them- 
ſehes juſtice, when they may have recourſe to the magi- 


rates. A duel, a combat in which people engage, on ac- 
Wa ers ch is a — diſorder n 
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Of duels, or pri» 
vate combats. 


to the welfare of 8 This . was unknown 

to the Greeks and Romans, who raiſed to ſuch a height 

the glory of their arms; we received it from barbarous 

nations who knew no other law but the ſword. Louis 

XIV. deferves the greateft praiſes on-account of bs en- 

: deavours to aboliſh this favage cuſtom. . + 

7 176 But why did not they make this prince ebſerie, t tha te 
The means of 

WED, moſt ſevere puniſhments were incapable of curing the | 

to this diſorder. madneſs of duelling? They did not reach the ſource of 

TD the, evils; and ſince a ridiculous prejudice had perſuaded 

all the nobility and gentlemen of the army, that honout 

obliges a man who wears a ſword to revenge, with his own 

hand, the leaſt injury he has received; this is the principle 

on which it is proper to proceed: We muſt deſtroy this 

prejudice, 'or reſtrain it by a motive of the ſame nature. 

While a gentleman, by obeying the law, ſhall be regarded 

by his equals as a coward and as a man diſhonoured; while 

an oſſicer, in the ſame caſe, ſhall be forced to quit the ſer- 

vice, would you hinder his fighting by threatening him 

with death? He, on the contrary, will place a part of his 

bravery in doubly expoſing his life, in order to waſh away 5 

the affront. And certainly while the prejudice ſubſiſts, 0 

while a gentleman or an officer cannot act in oppoſition to 

it, without embittering the reſt of his life, I do not know 

- whether we can juſtly puniſh him who is forced to ſubmit 

to its tyranny, nor whether he be very guilty with reſpect to 

morality. This honour, be it as falſe and ehimerical as you 

- pleaſe, is to him a very real and neceſſary bleſſing, ſince 

_ without it, he can neither live well with his equals, nor er- 

erciſe a profeſſion that is often his only fteſource..- When 

therefore a man of a brutiſh-diſpoſition would unjuſtly ra- 

viſli from him a chimera ſo eſteemed and ſo neceſſary, why 

may he not defend it as he would his life and treaſure 

againſt a robber? As the ſtate does not permit an indivi- 

dual to purſue with arms in his hand the uſurper of his for- 

tune, only becauſe he obtain was, from the magi- 

ſtrate; 
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I. will not. 3 * to draw his 


ford againſt on 3 1 whom. he has. received an inſult, 25 
| : ought hege ſlarily to take ſuch meaſures that the patience 


and obedience. of the citizen inſulted be no prejudice 'to 


bim. The ſociety cannot deprive man of his natural right 


if making war againſt an aggreſſor, Without furniſhing 
lim with another means of ſecuring himſelf from the 
eil his enemy would do, him: for on all, thoſe occaſions 
where the public authority cannot lend us, its aſſiſtance, 
xc reſume our primary right of natural defence. Thus 
a traveller may kill without, difficulty the rohher who at- 
dels him on the highway; becauſe at that inſtant he 
would in vain implore the protection of the laws, and of 


he magiſtrate. Thus a chaſte virgin would be praiſed 


for taking away the life of a brutal raviſher who attempt - 
ed to force her to his deſires. 

Till men have got rid of this Gothic * chat F 
obliges them to revenge, with their own hands, perſonal 
injuries by a contempt, even of the laws, the molt certain 


method of putting a ſtop to this preju dice would be perhaps 


to make a diſtinction between the offended and the agg reſ- 
ſor; to grant without dithculty favour to the firſſ, when it 
appears that his honour has been really attacked, and to pu- 
mh without pity him that has committed the outrage. 
Thoſe who draw the ſword for trifles and punctiljes, from 
pique or raillery in which honour is not concerned, I would 
have ſeverely puniſhed. In this manner thoſe ill-natured 
and impudent people would be reſtrained, who frequently 
oblige even the wiſe to ſuppreſs their inſolence. Every one 


would be on his guard, to avoid being conſidered as the ag- 


preſlor, and being willing to obtain the advantage, ſhould 


a duel become neceſſary, without incurring the penalties of 


the Iaw, both ſides. would curb their paſſions, by which 
means the quarrel would fall of itſelf, and be attended with 


0 conſequences. It frequently happens that a bully is at 


van a . „ he behaves with inlqlenee and offers 


inſult, 


0 
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demns him, abſolves the offended, and that "nog can 
| hinder the lattet's puniſhing his audacity, + 


the following regulations. 1. Since cuſtom has allowed 
| perſons of rank and gentlemen of the atiny to bear arms in 


_ theſe ſhould be allowed to wear ſwords, 2. It would be 
proper to eſtabliſh a particular court, to determine, in 3 


inf alt; with dip kojes that the rigour of the law wil al li 
the perſon he abuſes to put up with his affronts. In the 
mean time the man of courage runs any danyer rather 
than be inſulted; the aggreffor does not dare to draw back 

and a combat enſues that would not have taken place, if 
the laſt had reaſ6fi to believe that the ſame law which con- 


To this firſt law, the efficacy of which, I do not doubt, 
would be known by experience, it would be proper to adi 


time of peace, ſtrict care ſhould be taken that none but 


ſummary manner, all the afairs of honour between the 
perſons of theſe two orders. The marſhals court in France 


is in the poſſeſſion of this power; and it might be inveſted 
with it in a more formal and extenſive manner. The go- 
vernors of provinces and ſtrong places, with their gener 
' officers, and the colonels and captains of each regiment, 


ſhou}d, for this purpoſe, be conſtituted a part of the mar- 
ſhalſea. Theſe courts, each in his department, ſhould alone 
confer the right of wearing a ſword. Every gentleman at 
ſixteen or eighteen years of age, and every ſoldier at his 
emrance into the regiment, ſhould be obliged to appear 
before the court to receive the ſword, 3. On its being 


there delivered to each, he ſhall be informed, that it was 


entruſted with him only for the defence of his country, 
and care might be taken to iriſpire him with ideas of true 
honour. 4. It appears to me of great importance to order 
very different pains and penalties, for cafes that are of 1 
different nature. The nobility might be degraded from 
the honour of wearing arms, and thoſe ſuffer corporal pu- 
niſhment who ſo far forgot themſelves as to injure either 


in word or deed, . 
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bel ſhould even be inſlicted when the affair is attended 
vith very aggravating circumſtances, and according to my 


firſt obſervation, no favour ſhould be offered him, where 
it is followed by a duel; at the ſame time his adverſary 
ſhould be entirely acquitted. Thoſe who fight on flight 

occaſions, I would not have condemned to ſuffer death, 
wich in ſuch caſes where the author of the quarrel, I 


appeal to its decifion ; {hall kill his adverſary. People hope 
welcape the puniſhment, when it is tog ſerere, and be- 
ſdes, a capital puniſhment, in ſuch caſes, is not conſider- 
ed as a brand of infamy. If the nobility be ſhamefully de- 


right of bearing a ſword, without the leaſt hope of pardon: 
this would be the moſt proper method of reſtraining men 


diſtinftion between the guilty, according to the degree of 
the offence. As to perſons of mean rank, who do not be- 
long to the army, their quarrels ought to be decided by the 
orlinary courts, and puniſhed for ſhedding blood accord- 
ing to the common laws againſt violence and murder. It 
ſhould be the ſame with 1eſpect to the quarrels that aroſe 
between a mean perſon and a man of the ſword : for it 
would be the buſineſs of the magiſtrate to preſerve peace 


ton to honour. To protect the people againſt the violence 


pelent, the buſineſs of the magiſtrate. 


poceeding would ſtifle a monſter, which the moſt ſevere 


ſenſation of true and real honour, to that falſe and 
puttilious honour which has occaſioned the ſpilling 
« fo much blood. It would be worthy a * monarch 

| 4 to 


mean he who carried it ſo far as to draw his ſword, or to 


gaded from the uſe of arms, and for ever deprived of the 


of courage; provided that due care was taken to make a 


and order among men who can have no diſputes in rela- 


of thoſe who bear arms, and to puniſh them ſevercly, ii 
they ſhall dare to inſult them; might (till bes as it is at 


[dare believe that theſe regulations, and this WP of - 


lars have been unable to bind. They reach, the ſource 
« the evil by preventing quarrels, and oppoſe a lively 


125 
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to make a ie the ſucerls would immortalize his 
name; and by the hare attempt he would merit che lone q 
and Ie of} * pe l : 


8 


th * ee uv. : f 
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The third Object of a 5 Gen is. t fri 5 10 
againſi Attacks from witho 4. 


9177. * 7 E hare Meated at large of what relates to the feli- t 
4 ere 79 7 city of a nation: the ſubject is equally rich and I 


_ = nc complicated. We come now to a third diviſion of the du- 4 
ties of a nation with reſpect to itſelf, to a third object of c 
good goyernment. One of the ends of political ſociety is e 
to defend itfelf, by means of its union from all inſults or vi- tt 
olence from without (F 15.) If the ſociety is not in a con- 1 
dition to repulſe an aggreſſor, it is very imperfect, it wants 
its principal ſupport, and cannot long ſubſiſt. The nation in 
ought to put itſelf in fuch a ſtate as to be able to repel and al 
humble an unjuſt enemy; this is an important duty, which lt 
the care of its perfection, and even preſervation tſelFi im- 0 
* poſes both on the ſtate and its conductor. at 
$178, By its power a"nation may repulſe aggreſſors, ſecureits Ve 


Ol the power of rights, and render it every where reſpectable. Every th 
A 


A nation. 
1 thing invites it to neglect nothing in order to put itſelf in 

=. this happy ſituation. The power of a ſtate conſiſts in to 

F three things, the number of the citizens, their military ta 

virtues, and their riches. We may comprehend under Wi © 

bo this laſt arricle, fortreſſes, artillery, arms, horſes, ammu- 10 

nition, and, in general, all that immenſe number of par- th 

ticulars which are at preſent neceſſary in war, ſince * Wi 

cannot be procured without money, _ ſo 


$23 79. The tate, or its conductor, ought then firſt. to om a 
The Ja himſelf to multiply the number of the citizens, as much 3 th 
5 25 75 of e * convenient. He will eee in this by ma- © 


in it 


* 


his ing plenty reign in the country; by procuring the vine” 

we the means of obtaining. by their labour, food for their fa- 

| nilies; by eſtabliſhing proper orders, that the inferior ſub- » 

js, and eſpecially the labourers, be not vexed and op- 

preſſed by the levying of taxes; by governing with mildneſs, 

and in a manner that far from diſguſting and diſperſing the 

ſubjects, draws many! new ones to the ſtate; and in hort, 

by encouraging marriage, after the example of the Ro- 

mans. We have remarked (8149. ) that this people, ſo at- 

tentire to every thing capable of increaſing and ſupport--- 8 

ing their power, made wiſe laws againſt celibgey, and 

granted privileges and exemptions to married men, parti- 

cularly to thoſe who had numerous families: laws that were 

equally wiſe and juſt, ſince a citizen who raiſes ſubjects to 

the ſtate, has a right to expect more favour from it, than e : 

he who defires only to live for himſelf. 5 | 
Every thing tending to depopulate 4 country, is a vice 

in a ſtate not overburdened with inhibitants. . We have 

already ſpoken of convents and the celibacy of the prieſts. 

[tis ſtrange that eſtabliſhments ſo directly contrary to the 

duties of a man and a citizen, as well as to the advantage” 

and the ſafety bf the ſociety, ſhould have found ſuch fa- x 

our, and that princes ſhould be ſo far from oppoling, as {7 on 3 

ey ought, that they have protected and enriched them. * 7 

A policy tending to take advantage of ſuperſtition in order 5 IS 

to extend its power, made princes and their ſubjegt&miſ- 

take their real duty; and blinded ſovereigns even Wich re- 

ſpeck to their own intereſt, Experience ſeems at length | | 

to have opened the eyes of nations and their conductors; 

the pope himſelf, let us mention it to the honour of Bene- 

lift XIV. has endeavoured to reduce, by little and little, 

ſo palpable an abuſe; by his orders none in his dominions 1 

re any longer permitted to take the vow of celibacy before 

they are twenty-five years of age. This wiſe pontiff . 

the ſovereigns of his communion a falutary example; he 

Ivites them to I” length to the * their „ 

L 2 


3 
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to Gin up, at leaſt, the avenues to the gulph that ſwal.” 
lows them up, if they cannot cloſe it entirely. Travel 
through Germany, and the other countries Where the ad- 
vuantages are equally the ſame, and you will ſee the pro- 
teſtant ſtates twice as populous as thoſe of the catholics : 
compare Spain, a deſert, to England pouring forth'its inha- 
bitants? fee fine provinces even in France, in want of men 
to cultivate the earth, and ſay if the thouſands of both 
| ſexes ſhut up in convents, would not ſerve God and their 
country infinitely better, by producing labourers to culti- 
vate thoſe xich fields? It is true the Swiſs catholics are very 
5 numerous: but this is owing to a profound peace and the 
5 nature of the government, which abundantly repaits the 
© ER loffes occaſioned by coments. Liberty is able to remedy 
the greateſt evil z it is the ſoul of a ſtate, and was with 
_ great juſtice called by the Romans a Libertas. 
W cowardly and undiſciplined multitude are incapable 
OE of repulſing a warlik&enemy: for the ſtrength of the ſtate 
— conſiſts leſs in the number than in the military virtues of 
its citizens. Valour, that heroic virtue, which makes us 
brave dangers for the ſake of our country, is the firmeſt 
ſupport of the ſtate : it renders it formidable to its ene- 
mies, and ſpares the people even the trouble of defending 
themſelves. A ſtate whoſe reputation in this reſpect is 
once well eſtabliſhed, will be ſeldom attacked, if it does 
not provoke other ſtates by its enterpriſes. For above two 
centuries the Swiſs have enjoyed a profound peace, while 
the noiſe of arms have reſounded all around them, and war 
bas laid waſte the reſt of Europe. Nature gives the founda- 
tion of valour; but ſeveral cauſes may animate, or weaken 
and deſtroy it. A nation ought then to obtain and cultivate 
a virtue ſo uſeful, and a prudent ſovereign will take al 
_ poſſible meaſures to inſpire. his ſubjects with it, his wil 
dom will point out to him the means. This is the bright 
fire that animates the French nobility : inflamed by a lone 


ol glory and of their prince, they fly to bale, 4d wit 
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GOOD GOVERNMENT, Ke. 
nn their blood in the field of honour. 


How far would their oonqueſts extend if that kingdom 
was not ſurrounded by people equally warlike ? The Eug- | 


liſh, generous and intrepid,. reſemble a lion in combat, 


and inigeneral, the nations of _—_ n 1 0 
very all the other people upon earth. | - 3 
JJC Et WF a conſtant 


ſucceſs is only to be obtained by an aſſemblage of all the 


military virtues. Hiſtory ſhews us the importance of 


knowledge in generals, of military diſcipline, frugality, 
firength of body, of dexterity, and of being inured to fa- 
tigue aud labour. Theſe are ſo many diſtinct parts which a 
nation ought carefully to improve. It was this that car- 


44 149 A 
13 . 


. ried ſo high the glory of the Romans, and rendered them 


the maſters of the world We ſhould be miſtaken were 


we to believe that valour alone produced thoſe illuſtrious, 


actions of the antient Swiſs, the victories of Morgarten, _ 


Sempach, Laupen, Morat, and many others. The Swiſs 


not only fought with intrepidity, they ſtudied. the art of 


war, they were hardened by labour, they put in practioe 
ry ſtratagem, and the love of liberty itſelf made them 


ſubmit to a diſcipline, that could alone ſecure to them this 


treaſure, and ſave their country. Their troops were not 


leſs celebrated for their diſcipline than their bravery. Me- 
zeray, after having given an account of the behaviour of 
the Swiſs at the battle of Dreux, adds theſe remarkable 
words: 4 in the opinion of all the comangers on both 
© fides who were preſent, the Swiſs had in that battle, on 
« ſeveral trials, the ſuperiority, in point of military diſ- 
« cipline,- over the infantry and cavalry of the French 


and Germans, and acquired hs INE of being the 


( deſt infantry in the world b.“ 1 
In ſhort, the wealth of a nation conſtitute 1 


— of its power, anne when e 


i 


» los of Fronce Tom. * 268. 7 | 
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en immenſe expences. The nation's riches are not only 
the revenues of the ſovereign, or the public/treafurez itz 
opulence is alſo rated from the riches of the individuals. 
| We commonly call a nation rich, when it contains a great 
_— 8 number of citizens in eaſy and: affluent circtithſtances. | 
} The wealth of private perſons really enereaſe the ſtrength 
of the nation; fince they are capable of contributing large 
. ſums towards ſupplying the neceſſities of the Nate, and 
even in a caſe of extremity, the ſovereign may employ all 
the riches of his ſubjects in the defence, and far the ſafety 
of the ſlate, in virtue of the high prerogatives with which 
he is inveſted, as we ſhall afterwards ſhew. The nation 
- then ought to endeavour to acquire thoſe public and pri- 
vate riches, that are of ſuch uſe to it: and this is a new rea- 
ſon for eniuraging a commerce with other nations, which 
is the ſource from hence they flow; and a new motive 
for the ſovereign to have his eye fixed on all the foreign 
trade carried on by his ſubjects in order to preſerve and 
protect the profitable branches, and to cut off thoſe nt 
occaſion the exportation of gold and filver.' © y 
0 18% It is neceſſary that the revenues of the ſtate fi A 0 | 
Of the revenues proportional to its neceflary expences. Theſe revenues 
— . may be produced ſeveral ways; by lands reſerved for 
2 that purpoſe,” by contributions, taxes, &c. but of this 
ſubject we ſhall treat in another place. 9 
9 184. In this the nation's power conliſts, and POE it oughtto 
The nation n and encreaſe it. But can it be neceſſary here to 


ht no 
CEN fo. obſerve, that this can only be done hy juſt and innocent 


n methods? A laudable end is not fufficient to legitimate 
the means; for theſe ought to be in their own nature 
awful. The law of nature cannot contradict itſelf; if it 

F : forbids an action as unjuſt or diſhoneſt in its own nature, 
* it can never permit it, upon any view whatſoever. And 
therefore if we cannot arrive at a good and lawful end, 
without employing unlawful means, this end ſhould be 
 Fonſidered as impoſſible to 8 : Qbjaitied, and muſt be 


„ abandoned, 


e 
5 
r 
s 


ating of thejuſtcauſes 


4 war, „ü 5 is not allowed to attack another 


vith a view to aggrandize itſelf, and render i it ſubje to its 
laws. This is the ſame as if a private perſon ſhould» endea- 
rour to enrich: himſelt by ſeizing the wealth of another. i 

The power of a nation is relative, and ought to be 
neaſured by that of its neighbours, or by that of all the 


a. 
* 
* 
181. 
. 
10 by 
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Peer is rela- 


tive to that of 


people from whom it has any thing to fear. The ſtate others. 


i ſufficiently powerful, when it is capable of cauſing itſelf 
to be reſpected, and of repelling whoever would attack 


it. It may be placed in this happy. ſituation either by its 


own ſtrength, in keeping it upon a levelyjor even raiſing 


it above the ſtrength of its neighbours, or by preventing 15 
their riſing to a predominant and formidable power. But 


re cannot ſhew here, in what caſes, and by what means, 
2 ſtate may juſtly ſet bounds to the power of another: it 


is neceſſary firſt to explain the duties of a nation e 
others, in order to combine, them afterwards with its. du- 
ties towards itſelf. We ſhall only ſay for the Pen 
on this ſubj t. that a nation in following the rules of 
prudence, and as wiſe palicy, me never to loſe 6 bght of 
thoſe e 2 0 | a2 
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N the Glory of @ Nation. 


HE glory of a nation depends entirely on its power, 


9186. 


and forms a very conſiderable” part of it. It is this e advantage 


ſhining advantage that procures the eſteem of other nati- 
ons, and renders it reſpectable to its neighbours. A na- 
ton whoſe reputation is well eſtabliſhed, and principally 


that whoſe glory i is illuſtrious, is courted by all ſovereigns: 


they 


8 


1 Cha 
e ae — — B 

of — him. His friends, and thoſe who wiſh 0 0 

become fo, favour his W and the u g W part 

not ſhew their ill- will. . rig 

6 8% eee eee eee eee dee neg 
gs $a bliſh its glory and reputation; and hence this becomes der 
1 : ty of a nation, is one of the moſt Important. of thoſe duties it owes to thr, 
— wbencquired. itſelf. True glory conſiſts in the favourable opinion of MW = 
men of wiſdom and diſcernment: it is acquired by vir. wh 

tue, or the qualities of the mind and the affections, and of 

dy the great actions that are the fruit of theſe virtues. 4 WI tir 
nation may deſerve it from a double title; firſt, by what WW in 

ir does in its national character, by the conduct of thoſe if! 

> © who have the adminiſtration of its affairs, and are inveſt wh 

eld with its authority and government; and ſecondly, by WY his 

the merit of the perſons of whom the nation is compoked. Wi b 

$188 A prince, a ſovereign, whoever he is, that owes every | 
The duty of the abies entirely to the nation, is doubtleſs obliged to extenl it 
85 ”= its glory, as far as in his power. We have ſeen that his co 
5 duty is to labour after the perfection of the ſtate, and of Wi * 
the people who have ſubmitted to him; and by this fr 

means he will make them merit a good degree of reputa- W 

tion and glory. He ought always to have this object in or 

is; view in every thing he undertakes, and in the uſe he all 
makes of his power. Let juſtice, moderation, and great- pr 

. neſs of ſoul ſhine in all his actions; for by this means 1 


he will procure to himſelf and his people a name re- ar 
ſpected by the univerſe, and not leſs uſeful than glo- 0 
rious. The glory of Henry IV. ſaved France; in the de- f 
plorable ſtate in which he found affairs, his virtues en- t 
couraged his faithful ſubjects, gave ſtrangers the bold- t 

. 1, neſs to lend him their aſſiſtance, and to enter into an al- b 
liance with him againſt the ambitious Spaniards. A prince 

weak and but little eſteemed, would have been abandon- t 

ed by all the world; people would es been afraid of q 
being in in his ruin. e 


beide 


des 


5 


n G GLORY or A NATION. | 
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particularly belong to the ſupreme rank, and which a ſove- 


neglet them without degrading himſelf, and ſtamping a 


rign ought to obſerve with the greateſt care. He cannot 


throne, ought to bear che character of purity, nobleneſs, 


and grandeur. W hat an idea do we conceive of a people, 


when we ſee the ſovereign ſhew in public acts a'meanneſs 
of ſentiment, with which-a private perſon would think 


kimſelf diſhonoured ? All the majeſty of the nation reſides © 


in the perſon of the prince? what then muſt become of it, 


if he proſtitutes it, or ſuffers it to be proſtituted by thoſe _ 


who ſpeak an act in his name? The miniſter who treats 


lis maſter in a language unworthy of him, deſerves - 


te diſgracefully driven from his poſt. 

The reputation of private perſons is diffiaſed « on hs na- 
tion, from a manner of ſpeaking and thinking equally 
common and natural. In general we attribute a virtue or 
avice to a people, when that vice, or that virtue is very 


$ 189. 


f 


The duty of ci- 


tizens. 


frequently obſerved among them. We ſay that a nation is | 


inrlike, when it produces a great number of brave warri- 
ors; that it is learned, when there are many learned men 
among the citizens; and that it excels in the arts, when it 
produces many able artiſts: on the contrary, we call it cow- 


adly, lazy or ſtupid, when more men of thoſe characters ES 


ae obſerved there than elfewhere; The citizens, who are 
obliged to labour with ail thir power to promote the wel- 
fare and advantage of their country, not only owe to 
themſelves the care of deſerving a good reputation z but 


they alſo owe it to the nation, whoſe glory is ſo capable of 
being influenced by theirs. Bacon, Newton, Deſcartes, 


Leibuitz, and Bernoulli, have done honour to ther coun- 


y, and have ſerved it greatly by the glory they have ac-, 


Quired. Great miniſters, and great generals, an Oxenſti- 


em, a Turenne, a Marlborough, a Ruiter ſerved their 


country 


co THE GLORY' OF A NATION. [Book 1 


conntrpins double capacity, borkbyuthuir ions, 
their glory. On the other hand, 2 good citizen will find 
a new motive to abſtain from every diſhonourable action, 
from the fear of the diſhonour that may be reflected on 
his country. And the prince ought not to ſuffer his ſub- 
- jets to give themſelves up to vices that may caſt infamy 
on a nation, or only tarniſh the brightneſs of his glory: 
he has a right to ſuppreſs and to puniſh ſcandalous enor- 
mities, that do a real injury to the ſtate. * 

The example of the Swiſs is very proper to let us ſce 


8 the advantages of glory to a nation. The high reputation 


for valour they have acquired, and ſtill nobly maintain, has 
preſerved them in peace for above two centuries, and has 
made their aſſiſtance fought by moſt of the powers in En- 
rope. Louis XI. while Dauphin, was witneſs of the pro- 

digies of valour they performed at the battle of St. James, 
_ -near Baſil, and he then formed the deſign of ſtrictly en- 
geaging in his intereſt fo intrepid a nation . The twelve 


T7 hundred brave men, who on this occaſion firſt defeated the 


vanguard of the Armagnacs, which was eighteen thouſand 
ſtrong; afterwards raſhly engaging the body of the army, 
almoſt all of them periſhed® without being able to com- 
_ plete their victory. But beſides their terrifying the enemy, 
and preſerving Switzerland from a ruinous invaſion, they 
did it great ſervice by the glory they acquired by their 
arms. A reputation for an inviolable fidelity is not leſs ad- 
vantageous to that nation, and they have in all times been 
jealous of preſerving it. The canton of Zug puniſhed with 
death, that unworthy ſoldier who betrayed the confidence 

of the Duke of Milan, and diſcovered that prince to the 
French when ta eſcape Abe had placed himſelf in the 


7 See The Mmaires 0 al Si &© that had preferred a life of ſhame 
h Of this ſmall army, of Commins * to the neon. of dy ing . 
puted that there were eleven hun- country. * al. of the 
 % dred and fifty eight killed, and Confederacy 

& thirty-two wounded. Twelve men Vol I. 2 3 

only eſcaped, who were conſidered Tiſchudi, p. 425. $4 
| 8 their countrymen as cowards, 9 1 ks 


2 
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nd ranks of the Swiſs, hoy xarched out ws en dreſſed J 
nd ike one of thoſeſoldiers ©. ; 7; 1 g 
5 Since the glory of a nation is adi ery wi BANE; it 20 REY 
on jas a light to defend it; as well as any other advantages. glory of a n . 
b. He who attacks its glory does it an injury; and it has a wh. it an ö 
5 right to demand, even by force of arms, a juſt reparation. J 
p: We cannot then condemn thoſe meaſures; ſometimes ta- 
f- len by ſovereigns to maintain, or revenge the dignities of 

their crown. They are equally juſt and neceſſary. When 1 
e they do not proceed from too high pretenſions, attributing „ YA 
n them to a vain pride, is ſhewing ourſelves greatly igno- 
5 unt of the art of reigning, and deſpiſing one of hs. 5 firmeſt | 
is ſupports of the SPN 2 5 of 2 ——_ eh 3, ooh | | 
* JC Tote Ri "14 | Hs. * wt | 
J- eh 345 47 . % 55 i 
"be: EMAP. XVI. | ; | 
5 | Of the Proton Hug bt by a Nation, 3 is wolantary Val. | 
. 3 5 in . a : foreign Feuer, Me a Ge 
d HEN a e is not capable of up rv ng hi | 9 192. 
5 from inſult and oppreſſion, it may procure the ew 1 


. welt of a more powerful ſtate. If it obtains „ 
7 only engaging to perform certain articles, by paying | 
| bute, as an acknowledgment for the-ſafety obtained; by 
F furniſhing its protector with troops, and rendering all 
x the wars between each a commof cauſe; in all other re- Tj 
ſpects reſerving to itſelf the prerogatives of government „„ 
it its pleaſure; it is a ſimple treaty of protection that does 

rot at all derogate from its ſovereignty, and has no other b 
difference between it, and ordinary treaties of alliance, 

than what ariſes from the difference it nere. ag _ 

Uignity of the contracting parties. 


is 
. But they ſometimes proceed much farther, and as 33 
8 : iſſion of on 
' nation is under an obligation. to preſerve with | Ty nation to 200- 
ent., bibel and political gremife of the alliances derwaen 

” mene cantons, page 75, 76. 


utmoſt 


9194. 


Several kinds 


of ſubmiſſion. 


pact or treaty of ſubmiſſion will be afterwards, the mea 
mits, reſigning 2 right it poſſeſſed, and conveying it 
upon what conditions it pleaſes, and the other by accep 


ligiouſly all the clauſes in the treaty. 


privileges as thoſe with whom they are united. | Th 


mans 4. In ſhort, the people to whom Rome granted the 


this right to all the people ſubject to the empire, and th 
| transformed alt their ſubjects into Citizens. 928 


„ independence derived from nz 
ture, when it has not ſufficient ſtrength of itſelf, and ij 
not in a condition to reſiſt its enemies, it maw lawful] 


ſubmit to a more powerful nation on certain conditio 
upon which they ſhall come to an agreement; and d 


fure and rule of the rights of each. For that which ful 
another, has an abſolute power to make this conveyane 


ing the ſubmiſſion on this footing, gr to ove 


This ſubmiſſion may be varied to n ne i 
the will of the contracting parties: it may either leave il 
inferior nation a part of the ſovereignty, reſtraining it onl 
in certain reſpects; or it may totally aboliſh it, fo that thi 
ſuperior nation. ſhall became the ſovereign of the other 
or, in ſhort, the leaſt may be- incorporated with th 
greateſt, in order to form, from thence forward, only o 

fingle ſtate, and then the citizens will have the fam 


Roman hiſtory furniſhes examples of each of theſe thre 
kinds of ſubmiſſion : as 1. The allies of the Roman pec 
ple, ſuch as were for a long time the Latins, in ſeveri 
reſpects depended en Rome, but yet were govern: 
according to their own laws, and by their own mag! 
ſtrates: 2. The countries reduced to Roman provinces, 
Capua, whoſe inhabitants, ſubmitted abſolutely to the Re 


privilege of citizens. The emperors afterwards grantec 
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d ltaque hn 8 in 1 tres couſcripti, pops 
. ; populy argos, de detubra lique team, patres conſe us. 7. 
Deum, divina e omnia, 2 8 Lib. VII. Ark 31. 1 


. & ze 


in the caſe of a true ſubjection to a foreign power, the 5 10s 
ens who do not approve this change are not obliged to 2 8 | 
{mit to it 3 they ought to be allowed to ſell their effects ppg ee 
ul tetire elſewhere. For by being entered into a ſociety, po r. 
[an not obliged to follow its ſtate, when it has diſſolve _ 
«lf, in order to ſubmit to a foreign dominion. I ſub- 
nitted to the ſociety as it was, to live in that ſociety as 
the member of a ſovereign Rate, and not in another: I 
ought to obey it, while-it-remains a political ſociety : but 
vhen it ſtrips itſelf of that quality in order to be governed | 
br the laws of another Cate, it cuts the knot which united 
u members, and thus diſcharges their obligations. 
When a nation has placed itſelf under the protection of 5 196. 
other that is more powerful, or has ſubmitted to it with Jnvalitd by whe | | 
ew of proteRion; if this laſt does not effectually grant Sure foe 
is protection when wanted, it is manifeſt, that by failing 
in its engagements, it loſcs all the rights it had acquired by 
the convention, and that the other being diſengaged from 
te obligation it had contrafted, re- enters into the poſſeſ- 
fon of all its rights, and recovers its independence, or its _ 
lberty. It muſt be remarked, that this takes place even i 
nthe caſe where the protector does not fail in his engage- = 
nents by a want of good faith, but merely through inabi- 
lty. For the weaker nation having ſubmitted only to ob- 
tan protection; if the other does not find itſelf in a 
ituation that will admit of its fulfilling that eſſential con- 
(ton, the pact is diſſolved; the weaker reſumes its right; 
ad may, if it thinks proper, have recourſe to a more ef- 
ſectual protection. Thus the Dukes of Auſtria, who 
tad acquired a right of protection, and in ſome fort a 
brereignty over the city of Lucern, not being willing, or 
unable to protect it effectually, that city concluded an 
5 We ſpeik here of a nation that 2 part of it, The laſt is in the ſitu- 
rendered itſelf ſuhject to another, ation of all other citizens: we ſaall. 


aCact of ane that is incorporated treat of it in the followin chapter. 
vl another ſtate, ſo as to conſtitute | 8 : 5 
| ; "© alliance 
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Or by the in- 
£clity of the 
_—— 


: 
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And by the en- 


terpriſes of the 
protector. 


9199. 
How the richt 
of the nation 

omg WE loſt 


y its lilence. 


7 e he is abandoned by thoſe e are Ae to 9 


provide for its ſafety in ſuch a manner as appears molt 


have pretended, that in this caſe the inferior nation has 


_ aſſiſtance; particularly as the weak cannot take too many 
precautions againſt the. powerful, who are able to colour 


claims not expreſsly granted in the treaty. 


"TION 7 SOUGHT FOR, && foot 


eee with the thies principal cantons; andthe dot 


having carried their neue the emperor, the inha- 
bitants of Lucern replied, * that they uſed the natural 
« Fight common to all men, by which every one is per. 
< mitted to endeavour to procure his own ſafety when 


« affiftance f.” 

The law 1 is the ſame with elpeck abe two Gsund 
ing parties 3 if the protected does not fulfil his engage- 
ments with fidelity, the protector is diſcharged from his; 
he may afterwards refuſe the protection, and declare the 
treaty broken, in caſe the ſituation of his affairs renders 
ſuch a ſtep moſt for his advantage. hw 

In virtue of the ſame principle, which Mikkharges one 
of the contracting parties, when the other fails i in its en- 
gagements, if the ſuperior power would arrogate to itſelf 
more privileges than the treaty of protection or ſubmiſſion 
allows, the other may conſider the treaty as broken, and 


prudent. * If it were otherwiſe, the inferior nation would 
loſe by a convention which it had only formed with a 
view to its ſafety; and if it was ftill bound by its engage- 
ments, when its protector abuſed and openly violated his, 
the treaty would become a ſnare. However as ſome 


only the right of reſiſtance and of imploring à foreign 


over their enterpriſes, the ſafeſt way is'to inſert in this 


kind of treaty a particular clauſe, that declares it null and 


void whenever the ſuperior power ſhall arrogate to 1" 


. 


But if the nation that is protected, or that has ſubmitted 
to certain conditions, does not reſiſt the enterpriſes of 
that power from which it has ſought ſupport; if it has 
made no oppoſition to them; if it preſerve a profound 


f Sec The Hiſtory of Stwitzerland, ; 92 
| * 


nha- 


0 I How 4 NATION, Pry Oo 
flence, when it kak _ ought. to have ſpoken. * FR 


patience, for a conſiderable time, forms a tacit conſent _ 7 1 : 


that legitimates the rights of the uſurper. There can be 
nothing ſtable among mankind, and eſpecially among 
rations, if a long poſſeſſion, accompanied by the filence, * _ 
if the perſons concerned, does not produce a degree of. * 5 
cht. But it muſt be obſerved, that filence, in order tg 
ew a tacit conſent, ought to be voluntary. If the inferior 
nation proves that violence and fear prevented its giving 
timonies of its oppoſition, nothing can be concluded 
from its hlence, and it can "EO to the uſurper. 
"CM A p. 1 1. 
How a Cline may ſeparate itſelf frat the State of died it 
is a Member, or renounce the e, Ss 955 its "ON | 
when it is not protefie. h Fs e 


W. . already bald, n an 1 5 200. 
who without becoming the members of another e n 
fate, have voluntarily rendered themſelves ſubject to it, preſent caſe | 
in order to obtain protection, are free from its engagements peeing any 
5 ſoon as that protection fails, even though it happens 

through the inability of the protector. But we ought not 

to conclude that it is the ſame, with any people, when 

their natural ſovereign, dr the ſtate of which they are 

members, cannot ſpeedily and effectually protect them. 

The two caſes are very different. In the rſt, a free nation 

has ſubmitted to another ſtate, to obtain a ſhare in all its 

aranthges, and to be protected i in common with its own 

ſubjects; if the latter is willing to grant the favour, it 

may be incorporated and not ſubjected; for it ſacrificed 

1slierty with the ſole viewof being protected, withoutthe 

hope of any other return. When therefore the only neceſ- _ 


aryconditionof i its ſubjection fails, in n mannerit 


*% 


JJV NATION then l 


| nt it 1s free from its e and its duty 
towards itſelf obliges it to take freſh methods to provide 
; for i its own ſecurity. But the ſeveral members of the ſame 
7 ſtate equally participating in all the advantages it procure, 
| onght conſtantly to ſupport it: they have promiſed to te- 
main united, and to render it, on all occaſions, the common 
cauſe. If thoſe who are menaced or attacked, may ſepa- 
| rate themſelves from the others to avoid a preſent danger, 
| every ſtate would ſoon be diſſipated and deſtroyed, It is pre 
then eſſentially neceſſary for the ſafety of ſociety, and even 
for the welfare of all its members, that each party ſhould 
with all its power reſiſt a common enemy, rather than ſe- 
parate from the other, and this is conſequently one of the 
neceſſary conditions of the polical aſſociation. The natu- 
ral ſubjects of a prince are attached to him without any 
other reſerve, than the obſervation of the fundamental 
laws; they ought to remain faithful to him, juſt as he is 
' obliged to take care to govern them well: they have one 

7” common intereſt; they with him make only one whole, one 
and the ſame ſociety, It is then an effential and neceſſary 
condition of. the politieg} ſociety, that the ſubjeQs remain 

3 | united to their prince, as much as in their power, 

T 201. When therefore, a city, or à province is threatened, or 
The Ont * the actually attacked; it cannot deliver itſelf from danger, by 
ſtate, where the ſeparating from the ſtate. of which it is a member, or aban- 

| 7 re in don its natural prince, even when it is not in his power 
danger. to give it a preſent and effectual aſſiſtance. Its duty, its 

- political engagements oblige it to make the greateſt efforts, 

in order that it ay {till remain in its preſent ſtate. If it 
is overcome by force, neceſlity that irreſiſtible law, frees 
it from its firſt engagement, and gives it a right to treat 
with the conqueror, in order to obtain the beſt conditions 
poſſible. If it muſt either ſubmit. to Kim or periſh, who 
can doubt, but that it may, and even that it ought, to 
chuſe the firſt ? The modern cuſtoms is conformable to 
this deciſion; a city ſubmits to the enemy when it ou 

; e. 
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uty apedt ſafety from a vigorous reſiſtance; ; it takes an 
ide oath of fidelity to him, an__ ao 3 accuſes none 
me but fortune. ny gl Fad 
es, The ſtate is obliged to ge n ane all i Is mem. . 203. 
re- bers (4 17.) and the prince owes the ſame aſſiſtance to his 3 —2 
'on ſubjets. If he refuſes, or neglects to ſuccour a people, e ee 
pa- who find themſelves in imminent danger, this people 
er, teing thus abandoned, become abſolutely at liberty to | 
t is provide for their own ſecurity and fafety, ina manner 
'en noſt agreeable to them without ſnewing the least regard 
to thoſe, who fail to aſſiſt them. Tus country of Zug at- 

le- . tacked by the Swiſs in 1352, ſent for ſuccour to the 

| | Duke of Auftria its ſovereign, but that prince being em- 
tu- ployed in talking of his birds, when the deputies appear- 
oy ea before him, would ſcarcely condeſcend to hear them; 
tal pon which this people, thus abandoned, entered into 
is the Helvetic confederacy 8, The city of Zurich was in 
ne the ſame ſituation the year before. Being attacked by 
mg the rebellious citizens, ſupporteiſ by the neighbouring no- 4 
1 bility, and by the houſe of luſtria, it applied to 'the 
un head of the empire; but Charles IV. who was then em- 

peror, declared that he could not defend it; upon which 

Zurich ſecured its ſafety, by an alliance with the Swiſs, 

The ſame reaſon has authoriſed the Swiſs in general, to 

leparate themſelves intirely from the empire, which 

never protected them in any emergency: they had not 

owned its authority for a long time when their inde- 
pendence was acknowledged by the Emperor, and the 
whole Germanic body at the ee of Weſtphalia. 
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country, which becomes its own property and inheritance. | 


* 


Wy the Bn Jomen 7 a Nation i in a cue. 


HER TO we e pen e wes nation 8 
with reſpect to itſelf, without any regard to the 
country it poſſeſſes. Let us now ſee it eſtabliſhed in a 


The earth belonged to all men in general; deſtined by the 


Creator to be their common habitation, and nurſing-mo- 


ther, all derived from nature the right of inhabiting it, and 
drawing from it the things neceſſary ſor their ſubſiſtence, 
and thoſe ſuitable to their wants. But the human race 


being extremely multiplied, the earth became no longer 


N capable of furniſhing ſpontaneouſly, and without culture, 


ſupport for its inhabitants; and could not receive a pro- 


per cultivation from the itinerant nations who had pol- 


ſeſſed it in common. It then became neceſſary that theſe 


people ſhould” fix themſelves on ſome part of it, and that 


they ſhould appropriate to themſelves portions of land, in 
order that not being diſturbed in their labour, nor diſap- 
pointed in obtaining the fruits of their induſtry, they 


—_ 


might apply themſclves-to render their lands fertile, that 


they might draw their ſubſiſtence from them, This muſt 


have introduced the rights of property and. dominion, 


and this fully juſtifies their eſtabliſhment. - Since their in- 


troduction, the common right of all mankind is reſtrain- 
ed to what each lawfully poſſeſſes. The country inhabited 
dy one nation, whether it has tranſported itſelf thither, 
or whether the families of which it was compoſed, find- 
ing themſelves ſpread over the country, had formed them- 
ſelves into the body of a political ſociety z this country, 
I fay, is the ſettlement of the nation, and it has a yy 


and excluſive right to it. | | 


| pmived of it t by mother. Thus navigators going on the dif- 7 


| * gp after Tolle by a real on 
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This right comprehends two o things: 1. The. 8 "= 204: 
rirue of which the nation alone may uſe this country for Ae fr in = 
the ſupply of i its neceſſities, and may diſpoſe of it in ſuch N 
1manner, and derive from it ſuch advantages, as it think 
proper. 2. The empire or the right of ſoyereign command, D 
by which the nation ordains and. regulates at its COS : 
ery thing that paſſes in the country, * 

When a nation takes poſſeſſion of a countfy dat nerer $1 208. 


ſſeſſion : 
jet belonged to another, it is conſidered as pofſeſſing there ef the e empire in 


te empire or ſovereignty, at the ſame time with the domain. ea Og 
for ſince it is free and independent, it can have no inten- 

ton of ſettling in a country, to leave to others the right 

of command, or any of thoſe that conſtitute fovereignty. 


The whole ſpace over which a nation extends its govern- 


vent is the ſeat of its juriſdiction, and called its territory. 


If many free families ſpread over an independent coun- $ 206. 
ty, come to unite, in order to form a nation or ſtate, they rer Teng 
together poſſeſs the empire over the whole country they the — of * 
mhabit. For they already pofleſs each for himſelf the do- 7 
min and Gnce they are willing to form together a politi- 
al ſociety, and eſtabliſh a public authority, which each ; 
hould be bound to obey, it js very manifeſt that there; 
nteittivn 1 is, to attribute to that public authority, the 
felt of command over the whole country. . 

All mankind have an equal right to the things that Imre 3 20 - 
wt yet fallen into the poſſeſſion of any one; and. theſe bee ab e 

| ppropriates to 
tings belong to the firſt poſſeſſor. When therefore a na- itſelf a deſert | 
tion finds a country uninhabited and without a maſter, it e | 
my lawfully take poſſeſſion of it: and after it has ſuſſici- 


atly made known its will in this reſpect, it cannot be de 


wrery, furniſhed with a commiſſion from their ſovereign, 

ud meeting with iſlands, on other deſert countries, have 
aken poſſeſſion of them in the name of their nation? 
ud this title has been commonly refpedted, prov oa it | 


- oy * 
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| | the uſe it makes of i it, and not to hinder others from i in- 


5 e it does not really occupy, and in this manner re- 
- ſerve to itſelf much more than it is able to people or culti- 


ſion would be abſolutely contrary to the law of nature, and 
oppoſite to the views of nature, who appointed all the 
earth to ſupply the wants of man in general, gave to no 


the property and ſovereignty of a nation over uninhabited 
countries, of which they ſhall really, and in fact, take 


gators have met with deſert countries in which thoſe of 


as it proceeded from the regulation of the popes, who 
divided a great part of the world between the crowns of 


gular nature, and har 


the reader will not be diſpleaſed with « in terris, cum omnibus illarum do- 
+ Which he gives to Ferdinand and Iſa- ** Caſtellæ & Legionis regibus in 


ed by Chriſtopher Columbus. 8 hæredes ac ſucceſſores 


« ad vellram, vel alterius pro vobis *© libera & omnimoda poteſtate, Fig 


„ ventas, & inveniendas, detectas & 
detegendas verſus occidentem & belonged to n and 


leagues to the welt of the Azores) que perſonis 


2 
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ESTABLISHM r or g 


But it is n whether a nation muy; thus appro- 
priate to itſelf, by merely taking poſſeſſion of a country, 


vate. It is not difficult to determine, that ſuch a preten- 


nation the right of appropriating to itfelf a country but for 


proving it. The law of nations then only acknowledge: 


poſſeſſion, in which they ſhall form ſettlements, or cf 
which they ſhall make actual uſe. In reality, when nari- 


other nations have erected ſome monument to ſhew their 
having taken poſſeſſion of them, they have no farther | 
given themſelves any pain about that vain ceremony, than 


Caſtile and Ce i 


2 3 
There 
+ 


* 12 + 
7 


i Theſe decrees hci ing of a very ſin- © auctoritate omnipotentis Dei no- 
ly. any where bis in beato Petro conceſsa, ac vi- 
to be found but in very ſcarce books, * carjatiis Jef Chriſti, qua fungimur 


feein here an extract of them « miniis, civitatibus, &c, vobis he- 
The bull of Alexander VI. by . redibuſque & ſucceſſoribus veſtris 


bella, King and Queen of Caſtile and * perpetuum tenore preſentim dona- 
Arragon, the New World, diſcover- * my, concedimus, aſſignamus, * 


„Motu proprio, ſays the Pope, non . lorum Dominos cum p 


* ſuper hoc nobis oblatz petitionis © toritate & juriſdictione 4 
« inſtantiam, ſed de noſtra mera libe - eee & de _—_— 
« ralitate, & ex certa ſcientia, ac de s only w 


* apoſtolicz poteſtatis plenitudine, — e peckllen of ſume aer bn 
„omnes inſulas & terras firmas, in- 1 before the year 1493. As if 


«« meridiem” (drawing a line from what was wolſeſed y the — | 
one pole to the other, at an hundred nations; he adde: Ac 


82 


105 


* 


There is another celebrated queſtion, to which the dif- 9 20g. 
If it be per- 


aſked if a nation may lawfully take poſſeſſion of a part of a ſeſs a part of a 


covery of the new world has principally given riſe. It is ed Fe e 


j 8 5 | RE country, in 
9 rſt country, in which there are found none but erratic which there are 
ti : found none but 


nations, incapable, by the ſmallneſs of their numbers to z Imall number 
i people the whole? We have already obſerved. (F 81.) in » wandering 


, SEA le. 
1 eſtabliſhing the obligation to cultivate the earth, that thefe . 
nations cannot excluſively appropriate to themſelves more 
and than they have occaſion for, and which they are un- 
or 


able to ſettle and cultivate. Their removing their habita- 3 
tions through theſe immenſe regions, cannot be taken for 

2 true and legal poſſeſſion; and the people of Europe, too 
cloſely pent up, finding land of which theſe nations are in 

no particular want, and of which they make no actual and 
conſtant uſe, may lawfully poſſeſs it, and eſtabliſh colonies 
there. We have already ſaid, that the earth belongs to the 
human race in general, and was deſigned to furniſh it with 
ſubſiſtence: if each nation had reſolved from the beginning 

to appropriate to itſelf a vaſt country, that the people might 

lire only by hunting, fiſhing, and wild fruits, our globe : 
would not be ſufficient to maintain the tenth part of its pre- 

ſent inhabitants. People have not then deviated from the 
views of nature in confining the Indians within narrower ; 
limits. However, we cannot help praiſing the moderation 

of the Engliſh puritans who firſt ſettled in New England ; 
who, notwithſtanding their being furniſhed with a charter 
from their ſovereign, purchaſedof the Indians the landthey _ 
reſolved to cultivate *. This laudable example was followed 


cd 


8 j I 
tis, etiam imperiales & regalis, ſta- 8. Petrum anno 1493- nonas Maji, 
* tus, gradits, ordinis, vel conditionis © Pontiſic. noſtri anno :“. Leibni- 
* ſub excommunicationis latz ſenten- i. Codex Furis Gent, Diplomat. 203. 
© tix pœna, quam en ipſo, fi contra See ibid Diplo, 165. The bull 
** fecerint, incurrant, diſtrictiùs inhi - by which Pope Nicholas V. gave to 
* bemus ne ad Inſulas & Terras Fir- Alphonſus, King of Portugal, and to 
mas inventas & inveniendas, de- the infant Henry, the empire of 
** reftas, & detegendas, verſus occi- Guinea, and the power of ſubduing 
* dentem & meridiem—pro merci- the barbarous nations of thoſe coun» 
bus haben dis, vel qua vis alia de tries, forbidding any other to ſail thi- 
* cauſa accedere præſumant abſque ther, without the permiſſion of Por- 
* veltra ac hæredum & ſucceſſorum tugal. This act is dated Rome on 
* reſtrorum prædictorum licentia the 6th of the ides of January, 1454. 
* tpeciali, &c. Datum Romæ apud 5 „ : 
* Hiftory of the Engliſh Colonies in North America, 
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and natives. 


make no diſtinction between them, every thing ſaid of the 


- viduals of the nation. We have been obliged to anticipate 


| virtue extremely excellent and neceſſary in a ſtate. Sup- 
poſing then, this definition already known, it remains 
that we ſhould here explain ſeveral things that have a re- 


made on this ſubject. 
Of the citizens bound to this ſociety by certain duties, and ſubject to its 
authority, they equally participate in its advantages. The 
natiues or indigenes, Are thoſe born in the country of 
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by Mr. William Penn, who planted been of ed wa. 
in Pennſylvania. e 

When a nation takes poſſeſſion of a diſtant As: 01 
ſettles a colony there, that country, though ſeparated from 
the principal eſtabliſhment, or mother-country, naturally 
becomes a part of the ſtate, equally with its ancient poſſel- | 
ions. Whenever therefore tlie political laws, or treaties, 
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5 the Country, and the fa Thing that relate ! to it, 


HE whole of a country poſſeſſed. 5 a nation . 
ſubject to its laws, forms, as we have already ſaid, its 
territories z and it is the common country of all the indi- 
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the definition of the term our country (5 112. ) becauſe 
our ſubject led us to treat of the love of our country, 2 
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lation to it, and anſwer the queſtions that 0” mn 


'Fhe citizens are the members of tha civit Cty! 


parents who are citizens. Society not being able to ſub- 
fiſt, and perpetuate itfelf, but by the children of the 
Citizens; thoſe children naturally follow the condition of 
their fathers, and ſucceed to all their rights. The ſociety 
is ſuppoſed to deſire this; in conſequence of what it owes 
to its own preſervation ; and it 1s preſumed that each 
citizen, on entefing into. ſociety, reſeryes to his children 
fy 838 of their omni members. The vor) * 
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the fathers i is then Ss of the ee 2 theſe 3 
tie citizens; merely by their tacit conſent“ We en 


of a father who is a citizen; for if he is born there of a 
ſtranger, it will be Hin . . al his * a not 
his countr , 0 ; 


rangers, who are permitted to ſettle and ſtay; in the 
' country. Bound by their reſidence to the ſociety, they 


ad they are obliged to defend it, becauſe it grants them 
protection, though they-d do not participate in all the rights 


its of citizens. They enjoy only the advantages which the 
li- uus, or cuſtom gives them. The perpetual inhabitants 
te ue thoſe who have received the right of perpetual re- 


ſdence. 


. participating in all its advantages. Their children follow 
us the condition of their fathers; and as the ſtate has given 


to theſe the right of perpetual reſidence, „their right paſ- 

| {es to their poſterity. | 

A nation, or the Coats 8 e e it, may 
rant to a ſtranger, the quality of citizen, by admitting 

lim into the body of the political ſociety. This is call- 

td naturalization. There are ſtates in which the ſoyereign 


perfect naturalization, It is here a regulation of the 
fundamental law, which limits the power of the prince. 


annot naturalize a ſingle perſon, without the concur- 
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| the children of a . 5 It 
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bebe whether on der arriving at the age of b. 
they may, renounce their right, and what they owe to . 
the ſociety in which they are born. 1 ſay, that in order | 
io be of the country, it is neceſſary that à perſon be born 


The halo, as diſtinguiſhed | 7 55 citizens, are | (: 


ue ſubject to the laws of the ſtate, while they reſide there, 


A 


Theſe are a kind of citizens of an inferior or- 
let, and are united, and ſubject to the ſociety, without 


cannot grant to a ſtranger all the rights of the citizens, 
for example, that of poſſeſſing places of truſt, and conſe- 
quently where he hag the power of granting only an im- 


h other ſtates, as in England and Poland, the prince 


| fence of the nation repreſented by its deputies.” In Eng- 
| and, however, being born in the conn naturalizes 
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Naturalization. 
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I, It i is 92 WES BY 8. children born bf alas in z I 

| 5 . Me country, are citizens?” The laws have decided this 

| 9255 ps queſtion i in ſeveral countries, and it is neceſſary to follow 

4 * their regulations, By the law of nature alone, children 

follow the condition of their fathers, and enter into all 

their rights (5 212.); the place of birth produces no 

change i in this particylar, and cannot of itſelf furniſh any 

reaſon for taking from a child what nature has given him; 

1 ſay of itſelf, for the civil law, or politics may order 

other wiſe, from particular views. But J ſuppoſe that the 

father has not entirely quitted his country-in order to let. 

tle elſewherg. If he has fixed his abode in a foreign coun- 

try, he is become the member of another ſociety, at at leaſt 

As 2 perpetual inhabitant, and his children are ſo too. 

$ 216. As to the children born at ſea; if they are born in thoſe 

ES parts of it that are poſſeſſed by the nation, they are born 
n at ſea, 

in the country: if it is in the open ſea, there is no reaſon 

to diſtinguiſh them from thoſe who are born in the coun- 

try; for it is not naturally the place of birth that gives 

rights, but extraction: and if the children are born in : 

veſſel belonging to the nation, they may be reputed born 

in its territories; for it is natural to conſider the. veſſels of 

F a nation as parts of its territory, eſpecially when they fail 

: | upon a free ſea, ſince the ſtate preſerves its juriſdiQion i in 

| _ theſe veils.” And as, according to the. commonly re- 

ceived cuſtom, this juriſdiction is preſerved over the veſ- 

ſels, even in parts of the ſea ſubject to a foreign dominion, 

all the children born in the yeſlels of a nation, are conli- 

dered as born in its territory. By the ſame reaſon thoſe 

| born i in a foreign veſſel are reputed born i in a foreign coun- 

try, atleaſt if it is not in the very part of the nation; for 

0, the part is more particularly the territory, and the mo- 

ther, by being at that moment in a foreign veſſel, is not 

out of the country. I ſuppoſe that ſhe and her huſband 

have not quitted the country to ſettle elſewhere, — | 
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It 10 n reaſons * children. 8 N Y 'Y 
of the country in the armes of the ſtate, or in the houſe r 8 
of its miniſter at a foreign court, are reputed born in thef armies or the 5 


country; for a citizen abſent; from his family on the ſet-. _— l 3 
rice of the ſtate, and who lives under its dependence and N 
jriliftion, nate be * as being gene out of 

its territory. 8 

The domicil is the habitation fixed in 21 e * an at 
intention of always ſtaying there. A man does not then Of the domicil. 
eftabliſh his domicil in any place, unleſs he makes ſuffici- 
ently known his intention of fixing there, either tacitly, - 
or by an expreſs declaration. However, this declaration 
is no reaſon why, if he afterwards changes his mind, he- 
may not remove his domicil elſewhere. In this ſenſe, . he 
who ſtops, even for a long time, in a place, for the ma- 
nagement of his affairs, has only a ſimple habitation there, 
but has no domicil. Thus the envoy of a foreign prince 
has not his domicil at the court where he reſides. 

The natural or original domicil, is that given us by 
birth, where our father had his; and we are conſidered 
is retaining it, till we have abandoned it; in order to 
chuſe another. The domicil acquired ( adſcititium 90 is cat 
where we ſettle by our own choice. 

Vagabondt are people who have no e Conſe- 9 219. 
quently thoſe born of vagabond parents have no country, Ot vagabonds. | 
ince a man's country ĩs the place, where at the time of his 
birth, his parents had their domicil (4 122.), or it is the 
ſtate of which his father was then a member; which comes 
to the ſame point, for to ſettle for ever in a nation, is to 
become a member of it, at leaſt as a perpetual inhabitant, if 
he has not all the privileges of a citizen. However; we 
may conſider the country of a vagabond to be that of his 
child, while that vagabond is conſidered as not having * 
abſolutely renounced his natural or original domicil. | 
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Many diſtinctions will be neceſſary in order to give A 1 = 
op N to 1 celebrated 8 N a 5 5 perion may 


men may quit bs country or Asche of which "YU a 
member? 1. The children have a natural attachment to 
the ſociety in which they are born: being obliged to ac- 
knowledge the protection it has granted to their fathers, 
they are obliged to it, in a great meaſure for their binh 
and educatjion, They ought then to love it, as we have 
already ſhewn (5 122) expreſs a juſt gratitude to it, and 
as much as poſſible return benefit for benefit. We have 
juſt obſerved (5 212.) that they have a right to enter into 

_ - the ſociety. of which their fathers were members. But 
every man born free; the ſon of à citizen, arrived at 
Oy of ee yy min ne it * ed ee 
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by his banks If is finds' chat it will : be of 8 
to him to remain in it, he is at liberty to leave it, making a 
. return for what it has done in his favour], and preſerving, 
a8 müch ag his new engagements will allow him, the ſen- 
timents of love and gratitude he owes it. Moreover a 
man's obligations to his natural coyntry may change, lefſen 
3 or entirely vaniſh, according as he ſhall have quitted it 
_ - Jawfully, and with good reaſon, in order to chuſe ano- 
ther, or has been driven from it meritoriouſly, or contrary 
. to juſtice, jn due form of law, or by violence. 
2. As ſoon as the child of a citizen arrives at manhood, 
and acts as a citizen, he tacitly aſſumes that character; 
his obligations, like thoſe of others who enter expreſsly 
and in due ſorm into engagements with ſociety, become 
7 ſtronger and more extenſive: but the caſe is very different 
with reſpect to him of whom we have been ſpeaking. 
When a ſociety has not been contracted for a determinate 
time, it is allowable to quit it, when that ſeparation ean be 
of no detriment to the ſociety. A citizen may then quit 
the ſtate of which he is a member, provided it be not in 
ſuch a conjuncture, when he cannot abandon it without 
doing it a remarkable e But we mſt here * 
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1 i This is the foundation of the ea paid by foreigners, 


- 


"ting 
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inguiſh what may fa done e TE to e ak - 
ige, from what is honeſt and conformable. to every | 
it and, in a word, the internal from the exter nal ob- | £53 3 | Li. 
** on. Every man has a right to quit his country, in „„ 
ner to ſettle in any other, when, by that ſtep he does 
wt expole the welfare of his cquntry. But a good citi- 1 
en will never reſolve to do it without neceſſity, or with- Wl 
wt very ſtrong. reaſons. There is but little honeſty an | 
Suing our liberty, by quitting our aſſociates upon flight. 85 
wetences, after having drawn conſiderable advantages 
fon them, and this is the Eaſe ge From any Os 5 
pet to his countr. 

+3 As to thoſe Whg have the * to Werle a. 

na time of danger, ſecking to ſecure themſclves, inſtead . 

df defending itz they manifeſtly violate the pact of ſociet , 

by which they engaged to defend themſelves in an united 

body, and in concert: theſe are infamous ah which 

the ſtate has a right to-puniſh ſeverely, | 

- a time of peace and tranquillity, when the A 6 221, 
: bas no real need of all her children, the welfare even of 9 
le ſtate and that of the citizens, requires that any of ſelf for a time, 
them may travel for the management of their own affairs, | 
novided that they be always ready to return, as ſoqn as 
| the public intereſt recalls them. It is not preſumed, that 8 
aj man has engaged towards the ſociety of which he is Ap | 
member, never to leave the country when the welfare 

if is affairs require it, and when he can abſent himſelf 

| nithout injury to his country. a” | 5 
The political laws of nations vary ts in * re- 6222 
het. Among ſome all citizens are conſtantly permitted 22 
vabſent themſelves, except in the caſe of an ad ual war, Ls in this 
5 reſpect. l heſe 
ud even to quit the country entirely when they think e 
Moper, without alledging any reaſon for it. This licence, 

u in its own nature contrary, to the welfare and lafety, of 

| the ſociety, and can no where be tolerated, but in a 

| vuntry without reſources incapable of ſupplying the 

Iron its MEANS.” In fuch a ener there can 
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others where the rigour of the government will not pe 
ports in form, which are even not granted without gre 


the laws, when they are made by a lawſul authority. B 
in the laſt the ſovereign abuſes his power, and reduce 
his ſubjects to an inſupportable ſlavery, if he refuſe 
them the permiſſion of leaving his dominions for thei 
own advantage, when he might grant it them without i 

convenience or danger to the ſtate. We are going eve 
to ſhew, that on certain occaſions he cannot detain, o 


% 
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Cafes in which 


a citizen has a 


right to quit the 


country. 


view of facilitating to each the means of living in happ 


and its members; and on this foundation the ſociety m 


only bs an mole ee "Oy it is n, that the ci 


them to devote themſelves entirely 10 it. In other ſtates 
every one may freely travel for the management of his 


never to return. 


obſerve his engagements, the other is no longer bound 


1 
. ot 


vil ſociety | ſhould be able to place the members in a condi 
tion to procure by their labour and induſtry all the nece{ 
ſaries of life: without which it has no right to Tequir 


fairs, but not entirely leave the country without the ex 
preſs permiſſion of the ſovereign. In ſhort, there 2 


mit any one whatſoever to leave his country, without paſl 


difficulty. In all theſe caſes it is neceſſary to conform 


any pretence whatſoer er, W WI would 8 in 1 


There are caſes in which a citizen e an abfoluter rip 
to renounce his country, and abandon it entirely. 1. 
the citizen cannot procure ſubſiſtence in his own countr) 
he is doubtleſs permitted to ſeck it in another. For t 

olitical or civil ſociety being entered into only with 


nefs and ſafety, it would be abſurd to pretend that 
member, whom it cannot furniſh with ſuch things 
are moſt neceſſary, has not a right to leave it. 

2. If the body of the ſociety, or he who repreſents | 
abſolutely neglects to fulfil his obligations to a citizen, 
may retire. For if one of the contracting parties does ni 


„„ 


fulfil his. The contract is reciprocal between the ſocie 


alſo expel a member who violates its laws. 
| SF 3 


. If the major part of the nation, or the ſovereign who 
rpreſepts i it, would c{tabliſh laws, on things to which the 
72 of ſociety cannot oblige a citizen to ſubmit, thoſe who 
ir averſe to theſe laws have a right to quit the ſociety, in 
aller to enter into another. For inſtance, if the ſovereign _ 
or the greateſt part of the nation, will permit the exerciſe 
only one religion in the ſtate, thoſe who believe and pro- 
ſcß another religion have a Tight to retire, and to take with 
tem their families or effects. For they never could ſub- 
jet themſelves to the authority of men, in affairs of con- 
tiene n; and if the ſociety ſuffers, and is weakened by 
tir departure, the blame ought to be laid on its want of 
weration; theſe are the laſt who break the pact of ſociety, 
nd force the others to ſeparate from it. We have elſe- 
where touched upon ſome other examples of this third 
ale: that of a popular ſtate, which is reſolved to have a 


taking the reſolution to ſubmit to a foreign power (5 195.). 
Thoſe who quit their country from a lawful reaſon, 
vith a deſign to ſettle elſewhere, are called e and 
ule their families and fortunes with them. ; 

The right of emigration may ariſe from ſeveral 8 


natural right which is N ee in the {ng of | 
ciation. . 

| 2. The emigration may in certain 0 be 480 to 
the citizens by a fundamental law of the ſtate. The ci- 
| tizens of Neufchatel and Valengen in Switzerland may 


ter they pleaſe, without paying any duties. 
3- It may be voluntarily granted them by the ſovereign. 
4 In ſhort, this privilege may ariſe from ſome treaty 
rade with a foreign power, by which a ſovereign has pro- 
nike to leave full liberty to thoſe of his Ae who 


. eee chap orale. 
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wereign (F 33.), and that of an independent nation, 


quit the country and carry off their effects, in what man- 
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Of emigrants 
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. The:caſe we have juſt mentioned (S 223.); this is a 2 
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for a certain reaſon; on account of religion for 20g \ Wu 


deſire to tranſplant themſelves into the. territories of that an 
; power. There are ſuch treaties between the German he 
princes in particular, with reſpect to religion. There are eve! 


„„ fame i in Switzerland, a citizen of Bern may if lle ary 
' pleaſes” remove to Fribourg, and' reciprocally a citizen of the 
Fribourg may go and ſettle at Bern, in order to profeſs had 
the religion of the country, un he __ 2 Bog two * ere 
all his effects with him. 25 
It appears from ſeveral hiſtorical adde e in. 
the hiſtory of Switzerland and the neighbouring countries, 
that the law of nations, eſtabliſhed there by cuſtom for 
ſome ages palt, does not permit a ſtate to receive the ſub- 
F | jects of another ſtate into the number of its citizens. 
* This vicious cuſtom had no other foundation than the 
ſtavery to which the people were then reduced. A pritiee, 
a lord, conſidered his ſubjects in the rank of his property 
_ and riches, he calculated their number, as he did. his 
flocks; and to the diſgrace of human nature, this ln 
abuſe is not yet every where deſtroyed. . 
9226. If the ſovereign attempts to ſtop thoſe who have the- 
ine right of emigration, he does them an injury, and ths 7 
4 D ndyroggs people may lawfully implore the protection of the power 
does them an who would receive them. Thus we have ſeen Frederic 
. William, Kirg of Pruſſia, grant his e to dhe 
| emigrant proteſtants of Saltfburgh. © ; 
1 $287. The name of /vpplicants is given to all the rags" 
Of ſupplicants, who implore the protection of a ſovereign, againſt the 
nation or prince they have quitted. We cannet ſolidly 
eſtabliſh what, the law of nations has determined on 
N their account, before we have treated ol the aut 
one nation towards Scheit 1 15 1 
3 228. In fine, exile is another manner of al our Gary i | 
Of exile and An exileis a man driven from the place Tf his domicil, pr 
| ment. conſtrained to leave it, but without a mark of LES . * 
Baniſhment is a like 9 wich a mo of in- 
\ | | | | Thos "WE "4 8 
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e, baue —— be for1alipuited: time, or for ever. If 

at in exile or baniſhed man reſided in his o country, 

an hz is exiled or baniſhed from this country. It is how- - : $18 
re ever proper to obſerve, that it is commonly cuſtom- 5 I Dn *% A 
fe ary alſo to apply the, terms of exile and baniſhment to ro 
of the expulſion; of ſtranger out of the country where he 

fs had pot his domicil,. * an en eee of bis | SE 

iy ever returning. n | | 2 bj ” 1 
5 Aman may be deprived of 897 lus e ee . way — 
n. of puniſhment, therefore exile, which deprives him of the 9 
„ right of dwelling in a certain place, may be conſidered as a „ | 
r puniſhment; baniſhment is always one; for a mark of i in- n „„ x 
* famy cannot be ſet on any one; but with the view * 0 | 5 1 | 
: niſhing him for a fault, either real or pretended. . 5 
4 When the ſociety has excluded one of its members by a 1 WR 
, | perpetual baniſhment, he is only baniſhed from the lands | | 
' of that ſociety, and it cannot hinder him from living: " 105 | 
15 wherever elſe he pleaſes; for after having driven him out, , 
it can have no authority over him. However, the direct | | 
7 contrary may take place by particular conventions: be- | | 
1 tween two or more ſtates. Thus every. member of the | | 
_ WE lchetic confederacy may baniſh its on ſubjes out of | 
1 the territories of Switzerland; upon which the baniſh- & [| 
1 el man would not be allowed to live in any of che can- „ 3 
. + tons, or in the territories of their allie. e A 
5; Exile is divided into wluntary and EF SAR 6 F 


wuntary, when a man quits his domicil, to eſcape ſome 
puniſhment, or to avoid ſome calamity; and, involun- 7 
tay, when it is the effect of a ſuperior order. „„ 
Sometimes an exile is preſcribed the place where he is ; 
o remain during his exile; or a certain ſpace is mentioned 


ich bei is forbid to enter. Theſe various cireumſtances Sts 
we 3 of mankind lima « exile, is only the being FER on ac- 21 N 
the ſenſe we have given to * count of ſome diſgrace at court. 1 1 
two terms. The French aca- Thus ſuch a condemnatiog inflicted i 
2 gh „ Baniſnment is only by juſtice, is infamous; 404 that pro» _ +28 | 
in conſequence of a pq ceeding from having e the WF 
e de n „ 98 1 
and 9 
| - 


| 176 


22 
| * 20 


baniſhed man 


have a right to 
| live elſewhere. 


5 230. 
The nature of 


mis right. 


$ 231. 


The duty 5 mw prejudice of the right acquired by every human creature 


tions towards 
them. 


dice. What it owes to itſelf, the care of its own ſafety, 
gives it this right; and in virtue of its natural liberty, the 


giving him an aſſylum, this man has no longer any righ 


own uſe, and that of this ſtranger. | 


of THE counTay; . 


and nn depend on him who has opc. of i 
ſending him into exile, _ 

A man, by being exiled or baniſhed 1 not loſe his 
quality as a man, and conſequently his right to dwell on 
any other part of the earth. He derives this right from 
nature, of rather from its author, who. has appointed the 
earth for the habitation of mankind ; and the introduction 
of property could not prejudice the right which all men 
receive by birth to the uſe of et 8 2775 5 are on! 
neceſſary. 3 

But though this right i ae e 55 ei in the 
general vie w of it, it muſt be obſerved, that it is but im- 
perfect 4 in regard to each particular country. For every 
nation has a right of refuſing to admit à ſtranger into the 
country, when he catinot enter it, without putting it in 
evident danger, or without doing it a remarkable preju- 


nation is to judge, whether it is; or is not in a proper ſitu- 
ation to receive this ſtranger (Prelim. 5 16.) . He cannot 
then ſettle by a full right, and, as he pleaſes, in the place 
he has choſen} but he ought to demand the permiſſo 
of doing i it of the ſuperior of the N and if it is 
fuſed, it is his place to ſubmit. 
However, as property could not be 3 to th 


[ 
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of not beig abſolutely deprived of ſuch things as are 
neceſſary : no nation can refuſe, without good reaſon 
even the perpetual reſidence of a man driven from hi 
country. But if particular and ſolid reaſons, hinder it 


to demand it; becauſe in ſuch a caſe, the country i 
bited by the nation cannot, at the ſame time, ſerye for if 
Now, even ſuppoſin 
that things are ſtill in common, nobody can arrogate tt 
himſelf the uſe of a hing which actually ſerves to ſupply th 
wants of another. Thus a nation, 2 lands 7 ſcarcel 


GT pe gy er 


0 Xx) ab THE: 


3 wants of the chidens! is not obliged | 
to receive a company of fugitives or exiles, Therefore it 
aght abſolutely to reject them, as much as if they were 
uſected by 2 contagious diſeaſe. Thus it Has a riglit te 

end them elſewhere, if it has juſt cauſe to fear, that they 

vill corrupt the manners of the citizens j chat they will 
create religious diſturbances, or oecaſion ſome other difors 
ler, contrary to the public ſafety. In a word, it has 4 
icht, and is even obliged in this reſpect, to follow the 
rules which prudence dictates. But chis prudenee ought 
tot to be contraQted and gloomy; it ſhould not be carried 

f far as to refuſe a retreat to the unfortunate for flight 
reaſons, and on groundleſs and frivolous fears. The means 

of tempering it will be never to loſe fight of that charity 

ud commiſeration which are due to the unhappy. Ws 
mot refuſe theft ſenſations even to thoſe who have fallen 
nto misfortunes through their own fault. For we ought 2p 
o bate the crime, and to love the erima ines all, man- 
lind ought to love each other. 1 ; 

lf an exile or banilhed man is driven from his m—_ $234, 
brany crime; it does not belong to the nation in which he A nation cannot 


puniſh faults 


bs taken refuge, to puniſh him for a fault committed in à commined out 


preign country. For nature gives to mankind, and to its territutiea. 
mions, the right of puniſhing, only for their defence and 
ſry 0 169.) whence it follows, that he drome be 

but this een Ho, that if the juſtize of ook mien. 9233. 
bpht in general to he confined to the puniſhment of crimes — the 


ommitted in its ow territories ; we ought to except from. — fate : 


bis rule, the villains who by the quality and habitual *** 
quency of their crimes, violate all public ſecurity, and 
kdare themſelves the enemies of the human race. Poi- 
ien, 2Nalins,/, end. invendiaries by profeſſion. may be 
Utrminated, wherever they are ſeized 3 for they at- 
wk and. injure: all nations, by trampling under foot: 
6 3 7. Thus pirates 1 


178 


— 
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Romans called 
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brought to the i by the firſt into whoſe hands they 
fall. If the ſovereign of the country here crimes of that 
nature have been committed, reclaims the authors of them, 
in order to bring them to puniſhment, they ought to be 
reſtored to him, as to one who is principally intereſted in 
puniſhing. them in an exemplary manner, And it being 
proper to convict the guilty, and to try them according to 
ſome form of law, this 1 is a ſecond reaſon hy malefacton 
are uſually delivered up at the 4250 8 * * where 


"WP crimes. have. doen. ee 
4 5 . 3 5 3:8 : 7 
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Of public, common, and private Fre, 


To T us now ſee of Pe nature are tlie Aifferent things 
included in a country poſſeſſed by a nation, and en- 
deavour to eſtabliſh the general principles of the law by 
which they are regulated. This ſubject is treated by ci- 
vilians under the "es of de rerum diviſione. There are 


8 things which in their own nature cannot be poſſeſſed ; 


there are others, the property of which nobody can attri- 


batte to himſelf, and that remain common, when a nation 


takes poſſeſſion of a country : the Roman civilians called 
theſe things res communes, things common: ſuch were 


among them, the air, the 8 che Can the * 


23 
RES 
wealth of a2 
nation and its 
diviſions. 


and the wild eis 1 Þ e rod gall 


Every ching — of pieperty* is confidered as "i 


_ longing ze the nation that poſſeſſes the country, and 28 
forming the entire maſs of its wealth. Büt the nation does 
not poſſeſs all theſe benefits in the ſame manner. - Thoſe 
not divided between particular communities, or among the 
individuals of a nation, are called public property. Some 
are reſerved for the neceſſities of the ſtate,” and form the 
domain of the crown, or ef the republie ; and others re- 

main common te all the citizens, 3 


3 «+ 20 


1 


1 
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thay. * kn | 


dem, each Acbördng' to his neeeMities, or accordini} en: 10 5 


the laws which regulate their uſe, and theſe are called 


common property. There are others that belong to ſome 
body or community, termed common property, res whiver- - 
ſratisy and theſe are with reſpect to this body ee 
calar, what the public property is with reſpect to the 
whole nation. As the nation may be conſidered as d great 
community, we may indifferently call things in common, 


| thoſe that belong to it in common, in ſuch a matiner that 


al the citizens may make uſe of them; and thoſe that are 
poſſeſſed in the ſame matiner by a body or.commiriunity © - 


the ſame rules take place with reſpect to each. In Mat ©: 15 | 
the goods poſſeſſed by ere are dere n „ 
perty; ves fingulorum, 36:9 50 e OT EET 


When a nation, in a body, res polſeſſn of a country | 4 2 
Two ways 
every thing that is not divided among its members remains acquiring pb 
common-to the whole nation, and is called pub/ic avealth. a 5 
There is a ſecond. way whereby à nation and in/generaly 
every community may acquite wealth, by the will of whos _ 
ſever thinks proper to convey:to it, under any title what 
ſoever, the domain or the property of what he poſſeſſes. 
As ſoon as the nation commits the reins of government 6 337. 
The reveuuts of 


| into the hands of a prince, it is conſidered as committing the public pro- 


to him, at the ſame time, the means of governing. Since e 
then the revenues produced by the publie property: the W übe. 
domain of the ſtate, is deſtined for the fupport of goyern- . 
ment; it is naturally at the prince's diſpoſal, and ought 


always to be conſidered in this light, unleſs the nation has, 


in expreſs terms, excepted · it in conferring the ſupreme 
authotityʒ and has provided in any other mannet tor the 


neceſſary expences of the ſtate, and the ſupport of the 
prince's perſon and houſehold. Whenever then the ſov e- 

reign authority is referred merely and imply to the prince 
i inelades along with it the power of diſpolingfrecly gg 1 
the public revenues. The duty of the ſovereign tri aly ob- e 
3 * revenues aum 
* — N Bo the 


&< 


; COMMON, ao 


the ſtate; but he alone. is to deterthic ii appli 
cition of them, _ ought not 0 ba acgountable for _ 
| + ou ny perſon. . ee 

TO 238. The nation os laws the Cab with the ſole ule of 
— him he ite common goods, and thus add it to the domain of ke 
S of the common ſtate. - It may even cede the property of them to him. 
goods. But this ceſſion of the uſe or property requires an expreſs 
„ act of the proprietor, which is the nation. It is difficult 
to found it on a tacit conſent, becaufe fear too often hin- 
ders ſubjects from wann che eee 
| | of the ſovereign, | 
3 929. © The pople may even allow the fuer the Wenn of 
tem n che domain the things he poſſeſſes in common, and' reſerve to itſelf 
3 _ in reſerve the the uſe of them in the whole or in part. Thus the domain 
of x river may be ceded. to the prince while che people 
3 we _ reſerve the uſe of it for navigation, fiſhing, the watering of 
e eattle, &c, They may alſo allow the prince the fole right 
_ cede to the ſuperior what right they pleaſe with reſpect to 
the common goods of the nation; but all theſe rights do 
| not naturally and of themſelves flow from the ſovereignty. 
ite. If the revenues produced by the public. goods, or the 
5 domain, are not ſuſſicient for the publie wants, the ſtate 
may ſupply the deficiency, by taxes Theſe ought to be 
regulated in ſuch a manner, that all the citizens maj par 
their quota in proportion to their abilities ; and the advan- 
tages they reap from the ſociety. All the members of the 
civil ſocicty being equally obliged to contribute, according 
te their abilities, to its advantage and ſafety ; they cannot 
reſuſe to ſurniſfy the ſubſidies neceſſary: tos ita ee 
when they are exacted by a lawful pawer.. 
5241. Many nations have been e e n (2:the; 

| The vation ma Prince a truſt of ſo delicate a nature, and to grant him a 
os of eſta- power that he may ſo eaGly-abuſe. In eſtabliſhing 2 do- 
| gen. maiũ for the ſupport of the forereign'and the . 
Ll rh — * nn ** 
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right of providing, by then 


bis diflipation, or the avidity of oy n rb and perſons 


Chap, XX.] parvars vroeenyY . 


emſelves, or by their repreſents = 

tives; for extraordinory wants, in impoſing taxes payable + _. 
by all the inhabitants. In England, the king lays che 3 
neceſſities of the ſtate before the parliament; that repre- | 
entative body of the nation deliberates, and with the eon. 
currence of the king, appöints the ſum to be raiſed, and 
the manner of raiſing it. And to this body the prive 5 1 
ges an account of the uſe he makes of it. „ 

In other ſtates where the ſovereign poſſeſſes the full 9 242. | 
nd abſolute authority, he alone eſtabliſhes the taxes, regu- Of reyes md 
ates the mariner of raifing them, and makes uſe of them power. 
s he thinks proper, without giving an account to aux 
body. The French king at preſent enjoys this authority, 
vith the mere form of caufing his edifts to be confirmed 
in parliament: but that body has a right to make humble 
remonſtrances, if any inconveniences are found in the On 
inpoſition ordered by the prince: a very wiſe eſfablith. 
ment for cauſing truth and the cries of the people to reach 
the cars of the ſovereign, and for ſetting ſome bounds to 


concerned in the revenue. 

The prince who is inveſted with. the Freer of taxidg z. 
bis people, ought to take care of conſidering the money he e 5 
riſes as his own property. He ought never to loſe ſight reſpect to tuns. 
of the end for which this power was granted him: the 
nation was willing to enable him to provide, ap it ſhould 
ſem beſt to his wiſdom, for the neceſſities of the ſtate, If 
he diverty the money to other uſes; if he conſumes if in 
de luxury, to gratify his pleaſures, to fatiate the avarice 
of his miſtreſſes and favourites; we dare to tell thoſe ſove> 
reigns who are {till capable of hearing truth, that ſuch a 'Y 
one is not leſs guilty, nay, that he is a thouſand times more ] 
ſo than a private perſon who makes uſe of another perſon's 
fortune to gratify his irregular paſſions. Injuſtice is not 


the leſs . for being or” 8383 


| Erery 


244. 3 FIRE in the political n ae ey 1 to the 


eee 2 800d of the community; and if even the citizen's perſon 
to ſovereigoty. is ſubject to this rule, their fortunes cannot be excepted, 
F ͤ The ſtate cannot ſubſiſt, or conſtantly adminiſter public 
affairs i in the moſt advantageous manner, if it has not the 
power of diſpoſing, on occaſſ ion, of all kinds of goods ſub. 
ject to its authority. It may even be preſumed, that when 
the nation takes poſſeſſion of a country, the property of 
„ things i is allowed to individuals only with this re- 
le „ „„ Janne... The right which belonged to the ſociety or to the 
ſeovereign of giſpoſing, in caſe of neceſſity and for the pub- 
5 lic ſafety, of all the wealth contained in the ſtate is called 
the eminent domain. It is evident that this right is, in cet · 
tain caſes, neceſſary to hjm who governs, and conſequently 
is a part of the empire or ſovereign power, and ought to 
be placed in the number of the preragatives of majcſty 
($ 45:) When therefore the people ſubmit the empire to 
any one, it at the lame time yields to him the eminent do- 
main, at leaſt if it is not expreſsly reſerved, Every prince 
who is truly a ſovereign, is inveſted with this right, in ſuch 
a manner that his authority is limited in other relpetts. 
If the nation diſpoſes of the public property in virtue of 
his eminent domain, the alienation is valid, a, having been 
; made with a ſufficient power. | 
| When Be diſpoſes i in like manner, in a cla of neceſſity, 
of the poſſeſſions of a community, or an individual ; the 
alienatſon will be valid, for the ſame reaſon. But juſtice 
demands that this community, or this individual, be recom- 
/ penſed out of the public money; and if the treaſury is not 
| | able to pay it, all the citizens are obliged to contribute to 
it; for the expences of the ſtate ought to. be ſupported 
equally, or in a juſt proportion. It is in this as in the 
throwing of merchandiſe overboard to ſave the veſſel. 
245- Beſides the eminent domain the ſovereignty gives a right 


wi i re. of another nature over all public, common and private 


J)) + goods} 
property: 3 . \ ' Von 
„ 


eee. ah country a to pas nation. The 
ſupreme power extends to every thing that paſſes in the 


reign commands in all public places, on rivers, high - 


ubject to his authority. a 

in virtue of the ſame. Ee he Sig Mas 
uus regulating the manner in which common goods are m 
to be uſed, as well thoſe of the entire nation, as thoſe 


rive thoſe of their right who have a ſhare in theſe goods, 
but the care he ought to take of the public repoſe, and the 
common advantage of the citizens, gives him doubtleſs a 


toregulate the manner in which things poſſeſſed in com- 
non ought to be enjoyed. This affair may give room ſor 
abuſe, and excite troubles, which it concerns the ſtate to 


eſpect to hunting and fiſhing ; forbid them in the ſeaſons 
of propogation ; prohibit the uſe of: certain nets, and of 


right to make theſe laws only in the character of the 
common father, governor, and tutor of his people, he 
ought never to forget the end Which called him to it, and 


that of the public- welfare, he abuſes his power. 

Acommunity, as well as every proprietor, has the right 
af alienating and mortgaging its property, but ihe preſent 
members haye never a right to loſe ſight of the deſign of 
theſe common goods, nor to diſpoſe of them otherwiſe than 
for the advantage of the body, or in caſes of neceſſity. If 
bey alienate them with any other view, they abuſe their 
power, and Gn, againſt their duty to the community, and 
heir. poſterity ; ; and the 2 in quality of common fa- 


fight to eſtabliſh laws tending to this end, and conſequently 
event, and againſt which the prince is obliged to take juſt 
neaſures. Thus the ſovereign may eſtabliſh wiſe laws with 


ery deſtructiye method, & c. But as the ſovercign has 


i he in this teſpec̃t makes laws with any other view than 


ther, 


late, wherkver it is tranſacted, and conſequently the ſo- 


ede re ene e ee e 


246. 


The! aa *% 


make laws - BR 


wit reſpect to 
the uſe of things 


liſtinct bodies or communities. He cannot, indeed; de- 2 
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Of the aliena- 


tion of the goods | 


of a community. 
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the ſtate demands that the property of the community be 


not diſſipated z which gives the prince, intruſted with the 
| eare of watching over the public ſafety, a new right ta hin- 


F communities ſhould be invalid, without the coaſent of the 
: prince. Thus the civil law, i in this reſpedt, gives to com- 


+ thanacivillaw; and the opinion of thoſe; ho in the law 
of nature, take from a community the power of alienating 

4 5 their property without the conſent of the ſovereign, appear; 

to me tq.be void of foundation, and contrary to the notion 


perſons, with a clauſe that diſables them from alienating 


5 248. 
Of the uſe of 
common pro- 


5 


; 249. 


The manner 


in which each 


2 to * 
it. 


foreſt or paſture, either in allowing it to all the members 


| according to their wants, or in fixing an equal proportion 
for each; but they have not a right to exclude any one, 


or PURA, COMMON, AND 6 t 
— ajgnte they) 'Belides; the intereſt of 


F 


der the alienation of this property. It is then very proper 
to ordain in a ſtate, that the alienation af the property of 


munities the rights of minors. But this is ſtrictly no more 


of property. It is true that a oommunĩty may have received 
property either from their predeceſſors, or from any other } 


it: but in this cafe it is only a perpetual ufufructuary, and 
not an entire and free property. If any of their | propeny 
was ſolely given for the preſervation of the body; it is 
evident that the community has not a right eee it 
ce in a cafe of extreme neceſſity. 

All the members of a community have r 
the uſe 6f their common property. But the body of the 
community may make ſuch regulations on the manner of 
enjaying it as they think proper, provided that theſe rc. 
gulations are not- inconſiſtent with that equality which 
ought to be preſerved ina community of property. Thus 
a community may determine the cuſtoms of a common 
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that of the others. 
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. 11 —— the common _ 
ne. Aecording to this rule, an individual is not permit - 
_ form hpon any river that is a public benefit, any 
york that is capable of rendering: it leſs proper for the 
gfe of every one elſe, as erecting mills, making a trench 
v turn the water from its bed, &c. If he attempts it, he 
tes to himſelf a emen ert ee to the 


| common right of all. 9 


The right of r- 


vention (fab pA J ought to 10 * 50. 4 
rig 


kithſully obſerved i in the uſe of common things that can- bone. is 


wt ferve at che fame time for many. By this term we beir ole. 
uderſtand the right of him who firſt comes to the uſe of 
this fort of things. Por example, if I actually draw wa- 
Kt from a common or public well, another who comes 
ther cannot drive me away to draw out of it himſelf, and 
he ought to ſtay till T have done. For I make uſe of my 
rpht in drawing that water, and nobody can diſturb me: 
ſecond, who has an equal right, cannot make uſe of it to 
te prejudice of mine; to make me have done, by his arri- 
nl, would be te attribute to himſelf a greater right than 
pe, and thereby to offend: againſt the Jaw of equality. © 

Ide fame rule ought to be obſerved in regard to cos _ fe vl | 
common things that are conſumed in ufing, and a'ſecond, right in other 
vho comes after, has no right to take them from him. 1 1 ͤ 
pair to a common foreſt, and begin to fell a tree: bu 
wme and infiſt upon having the fame tree: yo <can- 
wt take it from me; for this would be to arrogate to 
jourſelf a right ſuperior to mine, though our rights are 
qu). This rule the law of nature preſcribed in the uſe 
« the produRtions' dike w__ before the MON. 
U propert rn... 

The expences deer 60 1e ebenen or repara- 1 
em of the things that delong to the public, or to a com- Of the preſerya- 


munity ought to be equally fupported by n who have & ren 2 | 


8 - 


* 


| twin ther whether the me be aden foi x m. un £9 


ton cheſt, or whether each individual contributes his 
_ The nation, the community, and any © 


OF PUBLIC, COMMON, AND- -[Book 1 


body in general may alſo eſtabliſh extraordinary taxes, im- 
poſts, or annual contributions to defray theſe. expences; - 
provided that they are attended with no vexations, and 

that the money exacted be faithfully applied to the uſe for 

_ which it was raiſed.” To this end alſo, as we have ob- 

ſerved (5 10g. ), the rights. of toll are lawfully eſtabliſhed, 

Highways, hridges, and cauſeways are things of a publi 

nature, from which all who paſs over them receive adyan, 


| : tage: it is therefore juſt that all _ en contri- 


The duty me 


richt of a ſove- 116 for the preſervation of things of a public nature. He | 
_ in this re- 


Of private pro- 


bute to their ſupport. 
We ſhall fee preſently that the Sand 3 =" 


is not leſs obliged, as the conductor of the whole nation, to 
watch over the property of a community, It is for the in. 
tereſt of every ſtate that a community does not fall into 
indigence, by the ill keonduct of thoſe who actually com- 
poſe it. And as the obligation produces the right, without 
which it cannot be diſcharged, the ſovereign has here 2 
right to oblige the community to conform to their duty, 
If then he perceives, for example, that they ſuffer the ne- 
ceſſary buildings to fall to ruin, or that they deſtroy the 
foreſts, he has a right to preſcribe what. wy 4 to wh 
and to put his orders in forge. _ 

We have only one word to 1 mich Way to =" 
property : every proprietor has a right to make what uſe 
he pleaſes of his own ſubſtance, and to diſpoſe of it inſuch | 
2 manner as he pleaſes; when the property of s thicd per · 
ſon is not injured by it. However, the ſoyereign, as the 
ſather- of his, people, may, and onght to ſet bounds to a 
prodigal, and to prevent his running to ruin, eſpecially it 
- this prodigal is the father of a family. But he muſt take 
care not to extend this right of inſpection ſo for. 8 10 


1 | 7 offer reſtraint to his ſubjects i in the adminiſtration of their 


affairs, which would be of no leſs, injury to the true web 
fare of the ſtate, than to the juſt liberty of the citizens 
The particulars of this mn W ko the public Jaw 
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It muſt alſo be obſerved, that individuals are-not tho free \ 255. 
The ſovereign 

in the economy or government of their affairs as not to may ſubmit 
be ſubject | to the regulations, of polity, made by the ſove- ——— politi- 
reign. For inſtance, if vines are greatly multiplied in a i 
country, which is. in want of corn, the ſovereign may for- 
bid the planting of the vine, in fields proper for anon, -1® „„ 
for here the public welfare and the fafety of the ſtate are : „ 
concerned. When a reaſon of ſuch importance requireg ee 
it, the ſovereign, or the magiſtrates may oblige an indivi- 
dual to ſell all the proviſions that are more than e 
for the ſubſiſtence of his family, and fix the price. 
public authority. may and ought to hinder monopoies, 
ad ſuppreſs all practices tending to raiſe the price of 
proriſions; this the Romans er annenem W 
amprimere, vec are. 

Every man may Wi chooſe Po. > pip be # 256, 1 
would leaye his wealth after his death, as long as his right Of inheritances. | 
is not limited by an indiſpenſable obligation; as for in- 5 5 
). ſtance, that of providing for the ſubſiſtence of his children. 
te Theſe children have alſo naturally the right of ſucceeding - - 
e in an equal proportion to the property of their father. 

y But this is no reaſon why particular laws may not be eſta- 

* bliſhed in a ſtate, with reſpect to teſtaments and inheri- 

0 unces; a reſpect being always paid to the eſſential laws 

0 of nature. Thus to ſupport noble families, it is a law 

h eſtabliſhed in many places; that the eldeſt has the right of | 
being the principal heir to his father. Lands ee 1 455 
appropriated to the eldeſt of a family belong to him, in | 
rirtue of another right, which has its ſource in the will” a9 
of him, who being erg of -thels lands has be- 6 85 I 
N bear in that r 0 | 
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prince. 


8 o the „ public Property, or the Dom: 


Las a) H K nation deing the ſole miſtreſs of 3 

The nation may 

alienate its — Fo | 1 

per, alienate it, or lawfully mortgage it. This right is 
neceſſary conſequence of the full and abſolute domair 

the exerciſc of it is reſtrained by the law of nature, ot 


follows from their principles, that no ſafe contract can 
entered into with. any nation : Nene een 


uſe of it, and not to diſpoſe of it but for good reaſons, n 


or in caſe of a preſſing n This is an evident co 


thoſe who receive advantage from it, if it alienates it wit 


do this as proprietor of theſe poſſeſſions ; but it ought 


| nation : he ought to watch over its preſervation and th 


or THE A 1 


* 4 - . 
* 3 1 $- 4 7 * n * 
* ; SN * 9 INF. * ” 
"IE +4 . 1 * 3 3&5 JF Fed 47 


R FE 15 10 bo 1 p. XXI. = ER * 
and that 7 a Part of "the State. 


its poſſeſſion may diſpoſe of it, as ſhe thinks p 


with reſpect io proprietors who have not the uſe of ti 


is not the caſe of a nation. Thoſe who think « 
cannot alledge any folid reaſon for their opinion 1 


tion of all public treaties. 
But it is very juſt to ſay, that the e top 
0 08 public property with great care to make a prop 


to alienate or mortgage it but for its manifeſt advantay 


ſequence of ths duties a nation owes to itſelf. . The publ 
property is of great uſe, and even neceſſary, and it cann 
diſſipate it improperly, without manifeſtly hurting and 
juring itſelf. I ſpeak of the public property ſtritly 
called, or the domain of the ſtate, Alienating its reven 
is cutting the nerves of government. As to the proper 
common to all the citizens, the nation does an injury 


out neceſſity, or without good reaſon. It has 4 right 


do it only in ſuch a manner as is agreeable to 20 = 
of the body towards. its members. 
- Theſe. duties relate to the prince, the direftor of d 


. 
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ie adminiſtration of the public property, to ſtop and 
ment its diſſipation, and nat to ſalfer.its deing _— 
foreign uſes. 98 e eier 
The prince, or the fear es, 5 ee jan 96 428 
being naturally no more than the adminiſtrator, a 2 og public 
tihe proprietor of the ſtate, his authority as ſovereign, Property. 
head of the nation, does not of ivſelf give him a right 
alienate or diſpoſe of the public property. The general, 
e hens, that the ſuperior cannot diſpoſe of the public; 
yperty, as to its ſubſtance, If the ſuperior makes uſe 
lis property, the alienation. he makes of it will be in- 
uid, and may at any time be revoked by his ſuceeſſor, or 
the nation. This is the law commonly received in 

e; and it was upon this principle that the Duke of 
ih? adviſed Henry NV. to reſame the poſſeſſion of all. 
domains of the erown alenated by his predeceflors. 
The vation having the free diſpoſal of ali the property oo 208. 
longing to it (5 257.) 3 it may convey this right to the give him the 


reign, and conſequently, confer upon him that of alk. e doingiz. 


2 ng, and mortgaging the public property. But this | 
wit not neceſſarily belonging to the conductor of the 
to enable him to render the people happy by his go- 
it is not to be prefumed, that the nation has 

an bin; and if it has not made an expreſs law for | 
kit purpoſe, it ought to be maintained that 4 primes.) iS, 
meſted with it. | 
The rules we have juſt de es ds. [1 26s. 
= property. made in ſavour of individuals, The this abject with . 
lion is altered when it relates to alienations made ned eee 
eee. it requires other principles tion and nations | 
kid it in the. different caſes that may preſent them«. ix wake 4 

en to give owned een gene mene . 
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Vd domania fomans regnorum inaken- nam contra alias 8 priv'- 
wap revocabilia dicuntur + 75 foret. 8 2555 - ack 
; Codic, Jur. Gent, 
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0 4: Tt is neceſiry toat nations ſhould treat an | tranſad 
their affairs with validity, without which they could hun 
no method of terminating them, and of placing themſche 
r * 4 ſtate of tranquillity; Whence it follows, that when 
2 nation has ceded any part of its property to another, the 
7  <eſfion ought to be held as valid and irrevocable, as it is 
done in virtue of the notion of property. This principle 
cannot he ſhaken by any fundamental law, by means of 
which a nation might pretend to deprive itſelf of the power 
of alienating what belonged to itſelf. For this would be 
to forbid all contrafts with other nations, or to pretend io 
| deceive them. A n nation with ſueh a la ought never to 
- treat of its property: r if it is obliged to it by neceſſity, or 
determined to do it for its on advantage, it muſt rehounte 
its fundamental law. It is feltom difputed that an entire 
nation may alienate what belongs to itſelf: but it is aſked; 
if its condüctor, if its ſoveteign, has this power ? The 
queſtion may be determined by the fundamental laws. If 
the laws ſay nothing directly on ies ſabject, 6 will de 

explained in our ſecond principle: 
2. If the nation has eofferred the full 8 on its 
conductor, if it has committed the care of it to him, and 
has, without feſerve, given him the right of treating and 
contracting with other ſtates, it is conſidered as having 
inveſted him with all the power neceſſary to make a valid 
contract. The prince is then the organ of the nation; 
what he does is reputed done by itſelf, and though he 1s 
not the proprietor'of the public property, e 7 
kre valid, as being duly authoriſed. | 
"$4 3. Ihe queſtion becomes more difficult, when it . 14 
Of che aliena- not to the alienation of ſome parts of the public property, Wl « | 
ion of » part. but tothe diſmembering of the nation or ſtate itſelff che ceſ- 0 
0 ſion of a town or a province, that compoſes a part of it. bel 
This muſt ever reſult from invariable principles. A nation wa 
ought to preſerve itſelf ($ 16.), it ought to preſerve all is 
members,” it cannot abandon” them, and it is under an 
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obligation to them of ibeaiindihy thn in the rank of 


concert their common welfare and fafety, and not to be 


tation may lawfully abandon them in a caſe of extreme 
neceſſity, and it has a right to cut them off from the body; 
{the public ſafety requires it. When therefore in ſuch 


bour, or to a powerful enemy; the ceſſion ought to re- 
min valid as to the ſtate, ſince it has a right to make it: 


ether rights it could have over it. 
But this province, or this eity, thus tee and 
iſmembercd from the ſtate, is not obliged to receive the 


ſeparated from the ſociety of which they were members, 
they reſume all their rights, and if it be poſſible for them 


them to his authority, they may lawfully reſiſt him. 
Francis I. having engaged by the treaty of Madrid to cede 
the duchy of Burgundy to the emperor Charles V. the 
lates of that province declared « that having never been 
« ſubje& to any other crown but that of France, they 


« themſelves at liberty, rather than ſubmit to another 

« power 4,” It is true, ſubjects are ſeldom in a ſituation 
o make reſiſtance, on theſe occaſions, and commonly the 
belt part they are able to take is, to ſubmit to ew ne- 
N. by obtaining's as A ar e e a e 
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members of the natiot (5 14. ) It has not then a right to 
traffic with their rank and liberty, on account of any ad- 
nntages it may promiſe itſelf from ſuch a "negotiation; | 
hey are united to the ſociety to be its members; they 
acknowledge the atithority of the ſtite, .to' promote ift 


i its diſpoſal, like a farm or an herd of cattle.” But the 
1caſe, the ſtate abandons a city or a province, to a neigh- 


it could take no other method it has e me Som | 
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The right of 


thoſe diſmem- 


ew maſter attempted to be given them: the people being bered. 


w defend their liberty againſt him who would ſubject 


© would die ſubject to it; and that if the king abandoned 
them, they would take up arms, and endeavour to ſe: 
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Whether rex 
prince has po 


to diſmem 
the ſtate. 


or kü ALIENATION or Bock ! 


| The 8 the ſuperior of whatever kind, has he the 
„ power to diſmember the ſtate? Let us anſwer as we have 
done above with reſpect to the domain: if the fundamenti 
laws forbid the diſmembering, he canndt do it without 
the concurrenee of the nation or its repreſentatives. But 


it the laws are ſilent, and if the prince has received a ful 
and abſolute authority, he is then the depoſitory of the 


Tights of the nation, and the organ by which it declares its 


vill. The nation ought never to abandon its member 


bdut in a caſe of neceſſity, or with a view to the public | 
| ſafety, and to pteſerve itſelf from total ruin: and the 
prince ought only to cede them for the ſame reaſons. 


But ſince he has received an abſolute authority, he is to 
judge of the eres of the caſey and what ms 


the ſtate requires. 


On occaſion of the 1 of Madrid, juſt . 


the principal perſons in France afſembled at Cognac, after 

the king's return, unanimouſly concluded, ( that his au- 
ss thority did not extend ſo far as to diſmember the erown;” 
and the treaty was declared void as contrary to the funds | 


mental law of the kingdom. Indeed it was done without 
ſufficient power; the law in expreſs terms refuſing the 


king the right of diſmembering the kingdom: the con- 


currence of the nation was neceflary for this purpoſe, and 
it might give its conſent. by the medium of the ſtates 


- general. Charles V. ought not to have releaſed his pri- 


ſoner before thoſe very ſtates had approved the treaty; or 
rather, making a more generous uſe. of his viftory, he 


15 ſhould have impoſed leſs rigorous conditions, ſuch as it 
was in the power of Francis I. to grant, and with which 


he could not have refuſed to comply without ſhame. Dut 


at preſent when the ſtates-general do not aſſemble in 


France, the king remains the ſole organ of the ſtate, with 
reſpe£t to other powers: they have a right to take his wil 


for that of all France, and the ceſſions the king might 


make them, would remain valid, in virtue of the tacit 


conſent by which the nation has ſubmitted all power 00 
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the hands of the king with reſpect to treaties. Were it 
iherwiſe no certain treaty could be entered into with the 
aun of France. However, by way of precaution, other 


tal 85 
ut powers have often demanded that their treaties ſhould be 
ue WY rgiſtered in the parliament of Paris: but at preſent this a 
ul format ſeems to be laid aſide. | . 
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THEN a nation takes hath of a Gim in or⸗ 6 266. 
1 der to ſettle there, it poſſeſſes every thing ineluded — 
init, as lands, lakes, rivers, &c. But it may happen, that territories. 
becountry 1 is terminated and ſeparated from another by 2 
5 mer, in which caſe, it is aſked, to whom this river be- 
longs? It is manifeſt from the principles eſtabliſhed in 
Chap. XVIII. that it ought to. belong to the nation who 
he frit took poſſeſſion of it. This principle cannot be denied; 
but the difficulty is, to make the application. It is not eaſy 
5 to determine which of the two neighbouring nations was 

the firſt who took poſſeſſion of a river that ſeparates them. 

Theſe are the rules which the principles of the law of 
Y "tions furniſh for deciding theſe queſtions. | 
1 1. When a nation takes poſſeſſion of a country termi- 
tated by a river, it is conſidered as alſo appropriating the 
ch trer to itſelf; for a river is of ſuch great uſe, that it is to 
tr preſumed the nation intended to reſerve it to itſelf. 
in Conſequently, the nation who firſt eſtabliſhed its dominion | 
a on one of the banks of the river, is conſidered as being 
ill be firſt poſſeſſor of all that part of the river which termi- 2 
tt nates its territory. This preſumption is indubitable, when © 
it \relates to a river that is 3 large, at leaſt for a 
to 
the 


0 5 part 


or RIVERS, Dk 


Dae ad. a 
mcxcaſes or diminiſhes in an inyer/e ratia with the large. 
neſs, of the-river; for the more, the river is confined, 
the more does, the ſafety and convenience of its uſe re- 
quire that it ſnould be ſubject gute t9 the Foils and 
property of that nation. | 

2. If this nation has made any. uſe of: he river, as 15 
navigation or fiſhing, it is preſumed with the greater cer. 
tainty, that f it has reſolred to appropriate the river to it- 
ſelf. 

3. If neither the þ one or the ker of hs two nations 
near the river can prove that it ſettled firſt i in thoſe coun- 
tries, it is to be ſuppoſed .that they both came there at 
the ſame time, ſince neither of them can give any reaſon 


of preference: and in this caſe, the dominion of each wil 


extend to the middle of the river, 


Of the bed of a 
river which is 
dried up on its 


taking another 


Of the right of 


4: A long and undiſputed poſſeſſion eſtabliſhes. the right 
= nations, otherwiſe there could be no peace, nor any 
thing ſtable amongſt them, and remarkable facts ought to 
prove the poſſeſſion. "Thus. when from time inamemoria, 
a nation has, without contradiction exerciſed the fore- 
_ reignty. upon à river, which ſerves for its. limits, nobody | 
can diſpute: with that nation the ſupreme dominion. 
5. If treaties determine any thing on: this ' queſtion 

they muſt be obſerved, The deciſion by conventions, 
being very expreſs, are ſafeſt; and this is, in. ey the 
method taken by, moſt. powers at preſent. 

If a river leaves its bed, whether it bet dried! wp.0 or 
whether it takes its courſe. elſewhere, the bed belongs to 
the maſter of the river; for the bed made à part of the 
river, and he who had appropriated to himſelf the whole, 
| te appropriated; to himſelſ the parts. 

the country which borders on a river has no other limits | 
than the river itſelf, it is in the number of territories that 
have natural or indetermined limits territoria axcifinia), 
* it enjoys the might af 4 thats the — 

* 
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ſttle; theſe additions of terrĩtory, in following uus | 


long to the fame maſter, For if I take poſſeſſion of # ter. 


fitory, declaring that I wilt have it limited by the river” 


which waſhes it, or if it is given me upon this footing, I by 
mis means poſſeſs beforehand the right of alluvin, and 


conſequeritly, I alone may appropriate to myſelf the right . 
of ll which the current of the river ſhall inſenſſbry add to 
my territory. 1 ſay-inſenſibly, becauſe in the uncommort 
caſes named abulſon, when the violenee of the ſtream ſe- 

rates a conſiderable piece of land and joins it to another 

ſo that it may be known again, this piece of land natural 
belongs to its firſt maſter. The civil law has thus provided | 


againſt and decided this cafe when it happens between in- 
dividual and individual: it ought to unite equity with the 
welfare of the ſtate, and the care of preventing litigations 

In caſe of doubt, every country lying upon a river is pre- 


ſumed to have no other limits but the river itſelf; becauſe 
- nothing is more natural than to take a river for a boundary, 
when a ſtate is eſtabliſhed on its borders; and wherever 


there is a doubt, that is always to be , op which 10 
moſt natural and moſt probable: 
As ſoon as it is eſtabliſhed that a river ſeparates two _ 


ritories; whether it remains common to the inhabitants on 1 . 
produces a 


each of its banks; or whether each ſhares half of it; or change wi 
ſpe to the 
rights on à ri- 


rights with reſpect to the river are no ways changed by the ver. 


whether, in ſhort, it belongs entirely to one of them; their 


aluvion, If it happens then that by a natural effect of the 


current, one of the two territories receives an increaſe, 


while the river gains by little and little on the oppoſite 
bank; the river remains the natural boundary of the two 
territories; and each preſerves the ſame rights upon it not- 
vithſtanding its gradually changing its bed; ſo that, for 
inſtance, if it be divided in the middle, between the per 
ſons on each bank, that middle, though it changes its place, 
vil continue to be tlie line of ſeparation between the two 
| O 2 EY * 
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neighbours. The one loſes, tis true, while the other gains; 
but nature alone produces this change: it deſtroys the land 
of the one, while it forms freſh land for the other. This 
can be no otherwiſe determined, ſince Ms have taken the 
| river alone. for their limits. . | 

F F270. But if inſtead of its being gradually, and eee 
= nes _ diſplaced, the river, by an accident merely natural, turns 
changes its bed. entirely out of its courſe, and runs into one of the two 
neighbouring ſtates, the bed it abandons nuſt ſerve for the 
boundary; and it belongs to the maſter of the river 
($267.) : the river is loſt in all that part of it, while it 
runs in its new bed, and there e 10 to the ſlate 

in which it flows. | 
This caſe is very different from thas of a river which 
changes its courſe, without going out of the ſame ſtate. 
This continues, in its new courſe, to belong to the ſame 
maſter, either the ſtate, or to him to whom the ſtate has 
given it; becauſe the river belongs to the public, in what- * 
ever part of the country it flows, the bed being abandoned, d 
half of it is added on each fide to the contiguous'lands, i. 
if they are preifinies,, that is, natural limits with a right of t 
alluvion. This bed does net belong to the public, notwith- L 
ſtanding: what we have ſaid in g 267; on account of the 6 
right of alluvion poſſeſſed by its neighbours, and becaule 
here the public poſſeſſed that ſpace only becauſe the river 
flowed in it, but it belongs to the public if the adjacent 
_ hnds are not arcifinies. The new ſeil over which the river 
| takes its courſe is loſt to the proprietor, becauſe all the ri- 
vers in the country belong to the public. 
$271. It is not allowable to raiſe works on a bank of the water 
Owens. tending to turn its courſe, and to caſt it upon the oppolite 
current. bank, this would be to gain, by the prejudice of another. 
i Each can only ſecure himſelf, and hinder the current from 
undermining, and carrying away his lands. 

$272. In general no perſon ought to build on a river, any more 


| rA chan e any work that is prejudicial to the _ 


- I the of | 
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a another. If a river bilougs to a nation, and els . 


tas inconteſtably a right of navigation upon it; the firſt 
:annot form a dam or mill that ſhall put a ſtop to its be- 
ing navigable : its right, in this caſe, is only that of a 


limited property, and it cannot exert i it t but by reſpeckint | 


the rights of others. 


But when two different Ates with wn to the ſame. 


thing are found in oppoſition, it is not eaſy to determine 
which ought to yield to the other: no one can ſucceed in 


ud their origin. For example, a river belongs to me, 
but you have a right to fiſn in it: may I conſtruct on my 
river mills that will render fiſhing more difficult and leſs 


Arantageous? The affirmative ſeems to follow the nature 


of our rights, I, as proprietor, have an eſſential right in 


9273. 
The roles in re- 
lation to two 


1 * 


* 


oppoſite richts. 
this without attentively conſidering the nature of the rights | 


\ ,* 


the thing itſelf 3 you have none but a right of uſe, acceſ- 


ſary and dependant on mine; you have only in general the 
F right of fiſhing, as you can, in my river, ſuch as it ſhall 
be, and in ſuch a ſtate as will be ſuitable ro me to poſſeſs 
it. Ido not take away your right by erecting my mills; 
it ſubliſts in the general view of it, and if it becomes leſs 
uſeful to you, it is by accident and ger K it is depen- 


dant on the exerciſe of mine. 


of 


lt is not thus with the right of rige of which we 


a going to treat. This right neceſſarily ſuppoſes, that the 
nver ſhall remain free and navigable. And therefore, 
muſt exclude every 980 chat with wo aging e its 
navigation. i 


The antiquity and EY of rights ſerve no leſs Mn 


their nature; to determine the queſtion. The moſt ancient 
right is abſolute, and to be exerted in its full extent, and 


the other only ſo far as it may be extended without pre- 
judice to the firſt ; for it could only be eſtabliſhed on this 
footing, unleſs the poſſeſſor of the firſt _ has a ge 
conſented to its being limited. 


In the ſame manner rights ceded by the proprietor are 


fonhdered as ceded without prejudice to the other rights 


% n N 


chat belong to him, and only ſo far as they may agree with 
themz unleſs an expreſs declaration, on the very nature of 
the right, determine it otherwiſe. If I have _ to ano. 
ther the right of fiſhing j in my river, it is manifeſt chat! 
have ceded it without prejudice to my other rights, and 
| that J remain free to build on that riyęer ſuch works ag 1 
] + think proper, though they ſhould even injure the fiſhery, 
provided they do not deſtroy it entirely, A work of 
tis laſt kind, ſuch as a dam that would hinder the fid 
from aſcending it, could not be built but in a caſe of ne- 
cellity, and according to circumſtances recompening | 
him who has a right of fiſhing, . 

274. What we have ſaid of ſtreams and rivers, may be eaſily 
Of lakes, applied to Jakes. Every lake intirely included in a country 
1 5 T2 5 helongs't to the nation. who is the proprietor of that country, 
which in poſſeſſing a territory is confidergd as having ap- | 
| propriated to itſelf eyery thing included in it; and at 
| ſeldom; happens that the property of a lake of any conſ- 
-  derable bigneſs falls to the ſhare of individyals, it remain 
common ta the nation, If this lake js ſituated between 
- two ſtates, it is preſumed to be divided between them at 
the middle, while there is no title, no conſtant and m- 

1 nifeſt cuſtom to determine otherwiſe. * 
F 5 27 5: What has been ſaid of the right of alluyion, in ſpeaking 
ofa lake, of rivers, ought alſo to extend to lakes. When a lake, 
| Which terminates a ſtate, belongs intirely to it, the increaſe 
of the lake follows the poſſeſſion of every thing elſe; but 
it is neceſſary that the increaſe ſhould be inſenſible, as that 
of land in alluvion, and that the increaſe ſhould be real, 
conſtant and campleat; to explain myſelf: 1. 1 ſpeakof | 
1 inſenſible increaſe, this is the reverſe of alluvionz the in 
{ | quiryhereis the increaſe of the lake, and in the other caſe 
| bhat of the land. If this increaſe he not inſenſible; if the 
lake by breaking down. its banks, ſuddenly overflows 3 
large country, this new portion of the lake, this country 
covered with water, {till belongs to its ancient maſter. Upon 
what can they found the acquiſition in behalf of the 
maſter of the lake? The ſpace is very eaſily known wn 
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haps _ STREAMS AN rd 
wough it has bed its natute, and tos eonldetabts 


for any one to preſume, that the maſter. had no ins 


tention to preſerve it, notwithſtanding the change that | 


mipht happen. e 


But 2. If the lake inſenſibiy undermines a part bf ls " | 


joſte territory, deſtroys it, and renders it Impoſſible to be 
known, by eſtabliſhing itfelf there and adding it to its bed, 
that patt of the territory perilhes with reſpect to its Malter, 
ind no longer exiſts, and the whole of the lake thus lu 
creaſed ſtill belongs to the fame ſtate as before. | 


3. f ſome of the lands bordering on the lake, are only : 


wrerflowed at high Water, this tranfient accident, cannot 
produce any change in their dependance. The reafon why 
the ſoil, which the lake invades by little and little, belongs 
to the maſter of the lake, and periſhies with reſpect to the 
ncient proprietor, is becauſe the proprietor has no other 
limits beſides the lake, not any other marks beſides its bank, 

toaſcertain how far this poſſeſſion extends. If the water 
xdfarces inſenſibly he loſes, if it retires in like manner he 
gains: ſuch muſt have been the intention of the people 
who have reſpeCtively appropriated the lake and the neigh- 
bouring territories to each other ; it can ſcarcely be ſup- 
poſed, that they had any other intention. But a territory 
orerflowed for a time, is not confourided with the reſt of 
the lake ; it is ſtill to be known, and the maſter may pre- 
ſerve his right, as proprietor, Were it otherwiſe, a town 


overflowed by a lake would change its government during | 
the inundation, and return to its ancient maſter as, oon 
is the waters were dried up. | 


4. For the ſame reaſon, if the waters of the lake pene- 
rating by an opening into the neighbouring country, there 


form a bay, or new lake, joined to the firlt by a canal; 


mis new maſs of water, and the canal, belong to the maſter 
ol the county in which they are formed. For the limits 
ae eaſily known; and it cannot be preſumed that he had 


my intention to abandon fo conſiderable a ſpace when 


= 


199 


- lake. other manner, this increaſe of land belongs to the country 


And rivers. which we have examined it. Each ſtate has naturally: 
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it 3 to be invaded by the. waters of the dne. 
ing lake. 

It muſt here be ad char. in theſs queſtions, we are 
treating of the affair between ſtate and ſtate: it is to be de- 
cided by other principles when it relates to the proprie. 

tors, who are members of one and the ſame ſtate. Here | 

EE it is not merely the limits of the ſoil which determine the | ) 

45 nh | poſſeſſion of it; it is alſo its nature, and uſe. An indii, [ 

1 dual who reset a field on the borders of a lake, cannot 1 
enjoy it as a field when it is overflown; he who has, for 

example, the right of fiſhing in the lake, may exert this 

right in this new extent: if the waters retire, the field i 

reſtored to the uſe of its maſter. If the lake penetrates by 

an opening into the low lands in its neighbourhood, and " 

lays them conſtatly under water, this new lake belongs 

| to the public, becauſe all the lakes belong to the public. 

$ . I The ſame principles ſhe w, that if the lake inſenſibly forms 

the bagks ofa en an acceſſion of land on its banks, either by retiring or in 217 


to which it is joined when that country has no other limit 


but the lake. This is the ſame as the n on the 
banks of a river. 


137. But if the lake happen to be ſuddenly dried up, either 
{Þ lake & = ph hy totally, or in a great part of it, the bed remains in the 
poſſeſſion of the ſovereign of the lake; the nature of the 
ſoil, ſo eafily known, ſufficiently marking « out the limits. 


278. The empire, and juriſdiction oyer lakes and rivers, 1 
Of the juriſdic- ſubject to the ſame rules as prpperty, in all the caſes in 


tion over la 


dominion over part or oyer the whole. We have ſeen 
(6 245-) that the nation, or its ſovereign, c 
all places in his e 
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TN eder le aa the expokia n of the de of 9 279. 
the law of nations, in regard to the things a nation may = the ſea and 
poſſeſs, it remains to treat of the ſea. The uſe of the open 5 

{ea conſiſts in navigation, and in fiſhing; along its coaſts 

itis moreover of ufe for the procuring of ſeveral things 

found near the ſhore, ſuch as ſhell-fiſh, amber, pearls, &c. 

for making of ſalt, and in ſhort, for the cftablihment of | 

places of retreat and ſecurity-for veſſels, | . 
The open ſea is in its own nature not to be poſſeſſed, - 5 280. 


nobody being able to ſettle there ſo ay to hinder others f. berg an 3 


from paſſing. But a nation powerful at ſea may forbid ” dominion 
others to fiſh in and to navigate it, declaring that it ap- | 
Me its dominion to itſelf, and that it will deſtroy 
the vefſels that ſhall dare to appear in it, without its per- 
niſion, Let us ſee whether it has a'right to do this. 
lt is manifeſt that the uſe of the open fea, which con- 6 28r. 4 
ſits in navigation and fiſhing, is innocent and inexhauſti- ey ger 8 
ble; that is, he who navigates, or fiſhes in it, does no in- 9 7 74 = | 
jury to any one, and that the ſea, in theſe two reſpecks, is on open ſea. . 
ſuſſicient for all mankind. Now nature does not give to 


nan 2 fight of appropriating to himſelf things that may be 


| innocently uſed and that are inexhauſtible, - and ſufficient 


for all; ſince, every one being able to find in their ſtate 
of communion. what was ſufficient to ſupply their wants, | ay 
fo undertake to render themſelves ſole maſters of them, 1 
ind exclude all others, would be to deprive them, without 
ſeaſon, of the benefits of nature. The earth no longer 
furniſhing without culture the things neceſſary or uſeful to 
Aa race, RTE multiplied, it became 
convenient 


. 


convenient to introduce the right of property, in order 


tivation of what fell to his ſhare, and multiply by his hz. 
bour the ſeveral things vſeful to life. Thus the law of m. 


_ themſelves inexhauſtible, which therefore cannot be juſtly 
that thing to its dominion, in order to permit the uſe of it 


and fiſh without the leaſt prejudiee to any perſons what- 
ſoevyer, and without putting any other people in danger, 


FPiaſt-Indies a; but the other maritime powers ee _ 
| ſelves little trouble about ſuch a pretenfion. 


+ $282. 
The nation that 
attempts to ex- 


3 clude another, 


does it an n- 
Jury- 


— 


'$ 283. 

even does an 
injury to all na- 
e 


chis nature was prejudicial or dangerous to a mation, the 


others. The Kings of Portugal have formerly arrogated 


ſea, and ſupport it by force, does an infury to all m- 


law eee, is the bal ol their tranquillity, tobe 


F TAL SEA. "(ot 
that each might apply himſelf with more ſucceſs to the cyl. 


ture approves the rights of dominion and property, which 
put an end to the primitive manner of living in common, 
But this xeaſon could not take place with regard to things in 
appropriated. If the free and common ufa of a thing of 
care of its own ſafety authorized it to ſubmit, if poſſible, 


with ſuch precautions as prudence ſhould direct. But thi 
is not the caſe with the open ſea, in which people may ſai 


No nation, has then a right to lay claim to the open ez 
or to attribute the uſe of it to itſelf to the excluſion of 


to themſelves the empire of the feas of Guinea and the 


The right of navigating and fiſhing'in'the open ſea, be- 
ing then a right common to all men, the nation who . 
tempts to exclude another from that advantage does it #n 
injury, and gives a ſufficient cauſe for war; nature iutho- 
rifing a nation to repel an injurys that is, to make uſe of 
force againſt whoever ud deprive it of its rights. 

We may moreover ſay, that a nation, which without a 
title would artogate to irſelf au excluſive right to tht 


tions wheſe common right it violates; and afl ate at l. 
berty to onite againſt it, in order to repreſs ſach an at: | 
tempt. Nations have the greateſt intereſt in cauſing the 


; See Grotius 's Mere Liberum, and Selden's Mare Clanſun, Zl. l. cu 
5 „ univerſally 


# 
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mirerſally n If any one openly tramples it under 


jr foot, all may and ought to raiſe up againſt him; and by 

hy miting their forces, to chaſtiſe the common enemy, they 

. vil diſcharge their duty towards themſelves and towards 

5 human ſociety, of which they are members (Prelim. 5 22.) _ 

I However, as each has the liberty of renouncing its right, '$ OED 
non may acquire excluſive rights of navigation, and lt e 
My thing, by treaties, in which other nations renounce, in its rightby rreaticy, 
or bur, the right they receive from nature. "Theſe are 

the obliged to obſerve their treaties, and the nation they have 

ble fwoured has 2 right to maintain by farce, the poſſeſſion of 

fi is advantages; Thus the Houſe of Auſtria has renounced 

tha in favour of England and Holland, the right of ſending 

al reſſels from the Netherlands to the Eaſt Indies. We may 

1 te in Grotius de Jure Belli & Pacis, Lib, II. Cap. II. 

er (15. many examples of the like treaties. 

45 The rights of navigation, fiſhing and others, that may '$ 285. 
* be exerciſed on the ſea, belonging to the right of mere abi- morn bed. le 
ted lty / jura mera facultatis are impreſcriptible ($ 95-)3 long ule. 

os they cannot be loſt for want of uſe. Conſequentiy, 

mY vhen a nation finds that itſelf alone has from time ime. 2 4 
8 nemorial heen in the poſſeſſion of a navigation or fiſhery 

be in certain ſeas, it cannot, on this foundation, attribute to 

1 itſelf an excluſive right to them, For chough others have . 
FR not made uſe of their common right to navigation and fiſh- 

ko en in thoſe ſeas, it does not follow from thence, that they 

5 hne had any intention to renounce it, and they have a 

; right to make uſe of it wheneyer they think proper. 

1 But it may happen, that a. want of uſe may be attended. $ 286. 
th ritthe nature of a conſent, or a tacit, pa@, and thus be- Ifit be novin 
« come a title in favour of one nation againſt, another; Men 
. Vhen a nation in the poſſeſſion of the navigation and fiſh- pes 

A en in certain latitudes pretends an excluſive right, and for- 

ne dt any other interfering in it; if theſe obey. that prohi- 

be 


wenn marks of eee, 
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renounce their right, in Behr of the! other, and cz. 

 bliſh a right which the other may afterwards lawfully 

maintain againſt e ene when it is confirmed by 

FFF . 

| 287, The various uſes of the ſea near its n render it very 

The ſea near {uſceptible of property. People there fiſh, and draw from 

— thence ſhells, pearls, amber, &e. now in all theſe reſpedt; 

PT: tits uſe is not inexhauſtible; ſo that the nation to whom 

the coaſts belong may appropriate to itſelf an advantage, 

E which it is conſidered as having taken poſſeſſion of, and 

=» | made a profit of it, in the ſame manner as it may poſſeſ 

3 the domain of the land it inbabits. Who can doubt, that 

the pearl fiſhery of Bahrem and Ceylon may not lawfully 

be enjoyed as property? And though a fiſhery for food ay- 

pears more inexhauſtible, if a nation has a fiſhery on in 

coaſts that is particularly adyantageous, and of which it 

may become maſter, ſhall it not be-permitted to appropri- 

dkdãte this natural advantage to itſelf, as a dependance on the 

cCuountry it poſſeſſes ; and, if there are a ſufficient number 

5 of fiſh to furniſh the neighbouring nations, of reſerving to 

= _— itſelf the great advantages it may receive from them by 

commerce ? But if ſq far from taking poſſeſſion of it, it has 

once acknowledged the common right of other nations to 

come and fiſh there; it can no longer exclude them from 

itz it hasleft that fiſhery in its primitive freedom, at leaſt 

with reſpect to thoſe who have been in poſſeſſion of it, 

The Engliſh not having taken the advantage from the be- 

ginning of the herring fiſhery on their. pooh, it is hecome' 
common to them with other nations). 

5 288. A nation may appropriate things, whine the free and 

| Other reaſons of common ule of them would be prejudicial or dangerous. 

the fea b _ This is a fecond reaſon for which powers extend their do- 

we ts, the minion over the ſea along their coaſt, as far as they arc 

able to protect their right. It ' concerns their ſafety and 

the welfare of the ſtate, that the whole world be not pet 

| mitted to come ſo near their poſſeſſion, eſpecially with 
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nen of war; as to kinder the approach of eraditig data 
and diſturb navigation, During the war of Spain with 


the United Provinces, James I. King of England, cauſed | 
o be-drawn along his coaſt the limits within which he de- 


dared that he would not ſuffer any of the powers at war 
v purſue their enemies, nor even their armed veſſels to 


ſop and obſerve the ſhips that ſhould enter or ſail out of _ 
the ports*. Theſe parts of the ſea thus ſubject to a ſtate, 


re comprehended in its territory; no, one can navigate 


them in ſpite of that nation. But it cannot refuſe acceſs 


tv refſels not ſuſpected, for innocent uſes without violat- 
ng its duty; every proprietor being obliged to grant a 


page to ſtrangers, even by land, when it may be done 8 
rithout damage or danger. It is true, that the ſtate it- 


ſelf is to judge of what is proper to be done in every parti- 
cular caſe that is prevented, and if it judges amiſs it is to 


lame; but the others ought to bear with it. It is not the 


ame in caſes of neceſſity : as for inſtance, when a veſſel 


j obliged to enter a road which belongs to you to ſhelter _ 
kerſclf from a tempeſt, in this caſe the right of entering 


erery where, and cauſing no damage, or vepairing it, is, 


ve ſhall ſhew more at large, a remainder of the primi- 


tre freedom, of which no man was ever able to deprive 


bimſelf, and a veſſel may OP enter in has of 0s 


if you unjuſtly refuſe her. 


[tis not eaſy to determine to what Liſte a nation may 
atend its rights over the ſea by which it is ſurrounded. How far du 
bodinus® pretends, that according to the common right of tend. e have 


ul maritime nations, the prince's dominion extendg even 


thirty leagues from the coaſt. But this exacł determina- 


tion can only be founded on a general conſent of nations, 
viichit would be difficult to prove, each ſtate may, in 
this reſpect, ordain what it ſhall think beſt, in relation to 
rhat concerns the citizens themſclves, or their affairs with 


| the ſovereign : but between nation and nation all that can 


ele, che, Lib U. eee Book l. Ch. X. 
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featably be faid, is, that in general dara, 
ſtate over the neighbouring ſea, extends as far avis necec. 
ſary for its ſafety, and it can render it reſpected, fince on 
the one hand, it can only appropriate to itſelf à thing that 
is common, as the fea, fo far as it has need of it, for ſome 
 lawfub end (5 28 .); and on the other, it would be a vain 
and; ridiculous pretenſion to claim a right that it wasng 
ways able to cauſe to be reſpected. The ffeets of England 
have given room to its kings to attribute to themſelves the 
empire of the ſeas which ſurrounds that iſland, even as far 
as the oppoſite. coaſts®: Selden relates a ſolemn actꝰ by WW . 
which'it appears that, that'empire in the time of Edwardl. *. 
was acknowledged by the greateſt part of the maritime m- pl 
tions of Europe; and the republic of the United Province 
acknowledged it, in ſome manner, by the treaty. of Breda 
in 1667, atleaſt ſo far as related to the honours of the 
flag; But ſolidly to eſtabliſh a right of ſuch extent, it is 
neceſſary to ſhew very clearly the expreſs, or tacit conſent 
of all the powers concerned. | The French have never 
agreed to this pretenſion of England, and in the ſame treaty | 
of Breda, we have juſt mentioned, Louis XIV. would 
not even ſuffr the Channel to be called tlie Engliſh Chan- 
nel or the Britiſn Sea. The republic of Venice claims the 
empire of the Adriatic, and every body knows the cetemo- 
ny annually performed upon it, on that aceount. To con- 
ſirm this right, there have been brought the example of 
Uladiſlas, King of Naples, of the Emperor Frederic Ill. 
and: of ſome of the Rings of Hungary, who-defired of the 
Venetians the permiſſion to paſs through that ſea, with 
their veſſels c. That the empire belongs to the republic to 
a certain diſtance from the coaſt in the places of which it 
can keep poſſeſſion, and which it is of importance to hold 

in REA its own ſafety, is what appears to me to be in- 
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= See Selden' 6 Mare Clauſum. . d 10d. Lib. n. Cap. xxVII. 
© Ibid. Lib. I. Cap. - 44 8 5 by 
: | conteſtible: 


| nay be ſaid more particularly, and with much greater rea- 25 
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anctble: but I doubt very 3 e any power ig 8 


at preſent diſpoſed to acknowledge her ſovereignty over 
he whole Adriatic Sea. Theſe pretended empires are re 
ſpeed. while the nation that lays; claim to them 1s able to 
ſupport them by force; but they fall with its power. At 
preſent the whole ſpace of the ſea within cannon- hot of 
the coaſt is conſidered: as making a part of the territory, 
nd for that reaſon a veſſel taken under the cannon of a 
neutral fortreſs, is not a good. prize. 

The banks of the ſea belong inconteſtibly to the. nation $ 
hat poſſeſſes the country of which is is a part ʒ and theſe © — 
xe the number of public things. If the Roman civilians 
pace them in the rank of chings common to all the world 
[re communes ) it is only in regard to their uſe and we. 
ought not to conclude from it, that they conſidered them. 
x.independent of the empire; the very contrary. appears. 
from a great. number of laws. The ports and harbours are 
aniſeltly a dependance, and even a part of the country, 
ad conſequently are the property of the nation. We * | 
2pply to them, as to the effects of the domain of the em- 
pire, every thing that has been ſaid. of the land itſelf. 
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All we have ſaid of the parts. of the ſea near the pas 7 297. 
bays aud 


ſon, of the roads, bays, and ſtraits, as till more capable 
of being oecupied, and of greater importance to the ſafety 
al the country. But I: ſpeak of the bays and ſtraits af 
ſmall extent; and not of thoſe great parts of the ſea to 
which theſe names are ſometimes , giv „as Hudſon's Bay 
ind the. Straits, of Magellan, over. which, the empire can 
not extend, and ſtill leſs a right of property. A bay wWhoſe 
entrance may be defended, may be poſſefſed and rendered 
ſubject to the laws of the ſovereign, and it is of importanee 
that it ſhould be ſo, ſince the country may be much more 
call inſulted in ſuch a place, than on the coaſt on . 
n the impetuoſity en 
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3 291. 0 muſt be keine with regard to the frat, that 
of 8 when they ſerve for a communication between two ſeas, 


the navigation of which is common to all, or to many na- 
tions, he who poſſeſſes the ſtrait, cannot refuſe others x 
paſſage through it, provided that paſſage be innocent, and 
attended with no danger to the ſtate. Such a refufal, 
without juſt reafon, would deptive theſe nations of an ad. 
vantage granted them by natute; and indeed, the right of 
ſuch a paſſage is a remainder of the Primitive liberty en- 
Jjoyed in common. Nothing but the care of his own lafety 
can authotife the maſter of the ftrait, to make uſe of 
certain precautions, and to requite the formalities com- 


monly eſtabliſhed by the cuſtom of nations. He has 3 * 
right to levy ſmall duties on the veffels that paſs on account be 
of the inconvenience they give him by obliging him tobe _ 

on his guard; by the fecurity he procures them in protecl- 
ing them from their enemies, and keeping pirates at a It 
diſtance; and the expenſe he is at in maintaining light- = 
houſes, ſea-marks, and other things neceſſary to the ſaſeij pa 
of the mariners. Thus the King of Denmark requires 2 of 
cuſtom at the ſtraits of the Sound. Sch rights ought la 
to be founded on the ſame reaſons, and to be ſubject to be 
the fame rules as the tolls eſtabliſhed 10 land or on 2 th 
5 river. (See 5 103, and 104.) 
293. It is neceſſary to mention the right! to ſhipwrecks the un- fe 
; 3 to happy fruits of barbatiſm, and which almoſt every where Wl ** 
| difappeared with it,g Juſtice and humanity cannot allow of t 
tit except in the onlFcaſe where the proprietors of the eſ- re 
1 fects ſaved from a wreck cannot be certainly known. In o 
| this caſe theſe effects belong to the firſt poſſeſſor, or to ( 
. the ſovereign, if the law gives him a right to them. ü 
$ 294. If a ſea is found intirely encloſed by the land of a nation, v 
Of the 2 in- with only a communication with the ocean by a channel, 0 
8. of which that nation may take poſſeſſion, it appears that 5 


| „ A nation. ſuch a ſea is no leſs capable of being occupied, and be- 
4 coming property than the land; and it ought to _ 


1 06 1 8A. 
ihe fate of the opunitty that ſurrounds it. The Meditettas 


{rait, that joins it to the ocean, might ſubject it to their 
empire, and add itto their domain. They did not by this 
means injure the rights of other nations; a particular ſea 
being manifeſtly deſigned by nature for the uſe of the coun- 
ties and the people who ſurround it. Beſides, in defends 
ng the entrance of the Mediterranean from all ſuſpected 


dean was formerly included within the lands of the Ro- 
mans z chat people; by rendering themſelves maſters of th 


eels, the Romans ſecured by one ſingle ſtroke the im- 


menſe extent or̃ their eoaſt; this reaſon was ſufficient to 
uthorife them to poſſeſs it. And as it has an abſolute 
communication with none but their ſtate, they were at li- 
berty to permit or prohibit the entrance into it, in the . 
manner as into any of their towns and provinces, 

When a nation takes poſſeſſion of certain parts of the en 
It enjoys the empire, as well as the domain; from the ſame 
reaſon, we have alledged i in treating of land (5 20 5 ) Theſe 
parts of the ſea are within the juriſdiction or the territory 
of the nation; the ſovereign cominands there, he makes 
laws, and may puniſh thoſe who violate them; in a word, 
be has the ſame rights there as at land, and in FRET, all 
thoſe giren him by the law of the ſtate. 


5 295: 
Of the parts of 
the ſea poſſeſſed 
by a power, that 
are not within 


his OY 


lt is however true that the empire and domain, or the on | 


ri ate not infeparable in their own nature, even in a ſo- 
rereign ſtate v. So that a nation may poſſeſs as property, 
the domain of a ſtate at land or ſea ut having the ſo- 
rereignty ; it may alſo happen that it May have the empire 
of a place where the property or the domain with reſpe& 
to uſe belongs to ſome other nation. But it is always pre- 


ſumed, that when it poſſeſſes the ufeful domain of any place 


vharſoeyer, it has alſo the high domain and the empire or 
lrereignty (5 205.) It cannot however be concluded that 


le who has the empire, has alſo the uſeful domain; ſor a 
tition may have good reaſon to claim . pin in a coun- 


? 


985 See Book il. 50 
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try, and — in a 5 at ſea, without pretending 
to have any property, on any uſeful domain. The Engli 
have never pretended to have a property in A the ſeas 


over which they have claimed the empire. 


This is all we have to ſay in this firſt book, Alarger de- 
tai of the duties and rights of a nation with reſpect to it- 
ſelf would have led us too far: they ſhould be ſought for, 

as we have already ſaid, in particular treaties on the public 


and political law. We are very far from flattering our- 


ſelves that we have omitted no important article: this is 2 


light ſketch of an immenſe picture: but an intelligent 


reader will without difficulty ſupply all our omiſfions by 


making uſe of general principles : we have taken the ut- 
bold them clearly and with precifion.. - 
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(f the common . 7 a. Nation pn ju Fl or 55 the 
fees of Humanity lerween Nations. 
Ft. 


HE following maxims will ſeem very ftrange to ea. 

binet politicians, and ſuch is the misfortune of man- wb 
lind that to many of thoſe" refined conductors of nations and — 
the doftrine of this chapter will be a ſubject of ridicule,” pa: 
ler it be ſuch, while wwe boldly lay open what the law af 
nture preſcribes to nations. Shallzg be intimidated by — 
ndicule, when we ſpeak after Cic 7 That great man 

teld the reins of the moſt potent ſtate, that ever exiſted, 

und in that ſtation appeared no leſs eminent than at the” 

br. The punctual obſervation'of the law-of nature, he 
wnfidered as the moſt ſalutary policy t to the ſtate. I have 0 
lady quoted this fine paſſage: \Nibil e, quod adbuc d = 
Reublica putem diffitin; & gue' poſſim longius Progredi, as 
* onfirmatum, non mode fulſum ęſe illud, ee „ 
Pl loc veriſſimum 755 fumms Juſtitis ee | £2. 
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tutam inter hamines , 


- non poſſe. I might ſay on good grounds, that by theſe 
5 words ſumma Juſtitia Cicero means that univerſal Juſtice 
- which conſiſts in the entire and abſolute accompliſhment 


of the law of nature. But in another place he explains 


himſelf more elearty on this head, and gives us ſufficiently | 
to underſtand that he does not limit the mutual duties of 


men to the obſervation of juſtice, / properly, ſo called. 


« Nothing, ſays he, is more agreeable to nature, more ea: 


ee pable of giving a true ſatis faction, than, in imitation of 


„Hercules, to undertake even the moſt arduous and pain- 


« ful labours for the benefit and preſervation of all na- 
« tions.” Magis gi ſecundunr naturam, pro omnibus genti- 
. fi fieri poſſit, conſervandis, aut juvandis maxima la- 

bores 'molefliaſque ſufcipere, mitantem Herculem illum, quen 


ene fama, beneficiorum memor, in concilium celeflium 


collocavit z quam vivere in folitudine, aon modo fine ulli no- 


 befliis, ſed etiam in maximis voluptatibus, abundantem omni- 


bus copiis ut excellas etiam pulchritudine & viribus, Yuccir- 
ca optimo quiſque & ſplendid: Nmo ingenio longe illam vita 
buic anteponit ©, Cicero in the ſame chapter expreſsly re- 
futes thoſe who are for excluding ſtrangers from the duties 


to whichthey acknowledge themſelves bound towards their 


fellow citizens. Qi antem Civium rationem dicunt haten- 
dam, externorum negant, hi dirimunt communem humani ge- 


 neris ſocietatens = qu ſublata, beneficientia, lieralitas, boni 


tas, juſtitia funditus tallitur: que: qui tollunt, etiam adver- 
fus Deos immortales impii judicandi ſunt ; ae l 
atem cvertunt. 

And why ſhould we not hope ſtill to find among thoſe 
who are at the head of affairs ſome wiſe perſons, who are 
convinced of this great truth: that virtue is, even for ſo- 
vereigns and political bodies, the moſt certain road to proſ- 

pexity and happine ſs. There is at leaſt one. benefit to be 
expected from the open aſſertion and publication of ſound 


4 maxims, which i is, that thereby even nth] who. teach 
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them, are, in regard to thetr reputation, laid under a ne- 
celſity of keeping within ſome bounds. © To expect that 
men, and eſpecially men in power, will conform to the 185 | 
ſtrictneſs of the laws of nature would be a groſs miſtake, N 4 
and to renounce all hope of making nene on 2 YE 1 
of them would be to give up mankind for loſt. 35 
Nations as obliged by nature reciprocally to lere 
human ſociety (Prelim. { 11.) are bound to obſerve to- 
wards each other all the duties which: the Aller nd. ad- 13 
vantage of that ſociety require. is rigs 
The offices of humanity are thoſe 8 thoſe Hs 92. 
to which men are reciprocally obliged as men, that is, as „ 
ſocial beings whieh neceſſarily ſtand-in need of a mutual foundation. 
aſſiſtance for their preſervation, for their happineſs and for | 
living in a manner conformable to the ir nature. Now the 
laws of nature being no leſs obligatory to nations than in- 
dividuals (Prelim. 5 5.) what a man owes to other men, a 
nation, in its manner, owes to other nations (Prelim. f 10. 
&c.) Such is the foundation of the common duties of 
thoſe offices-of humanity to which nations are reciprocally 
bound one to another. They conſiſt generally in doing 
for the conſervation and happineſs of others all that is in 
our power, as far as this is reconcilable . our See 
towards ourſelves. * | 
| The nature and effence 450 man bein A of Y e 
feing itſelf, preſerving itſelf, perſecuting itſelf, or of living 3 8 
happily without the aſſiſtance of others of his ſpecies, i is a 7 duties 
| plain indication that he is diſpolÞ# to live in a ſociety for pf Oy 
ole mutual aſſiſtance; and conſequently: that all men by their 
are very nature and eſſence are obliged to unite their endea- 
ſo- rours and labours for the perfection of their being, and 
rol- their condition, The ſureit method of ſucceeding herein 


be ts, that every one firſt labours for himſelf, and then fot 
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and others. Hence it follows that whatever we owe to our- 
liſh i f{ives, we likewiſe owe to others, as they ſtand in- need of _ 
„ ficcour, and we can ſuccour them without being wanting  - *' 


m, o ourſelves, Since then one nation REY to 
another 


. 


. 
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another nba; what one man owes to another, we may 
confidently lay down this general principle: One ſtate 
owes to another, ſtate whatever it owes. to itſelf, as far a; 
this other ſtands e need of its aſſiſtance, and the latter 
can grant it without neglecting the duties it owes. to it. 
ſelf. Such is the eternal and immutable law of nature. 


policy it is to be hoped will be eee . the two fol- 
lowing conſiderations. | 
1. Social bodies or ſovereign hr are Sg more ca- 
pable of ſupporting themſelves than individuals, and mu- 
tual aſſiſtance is not ſo neceſſary among them, nor of ſuch 
frequent uſe. Now whatever a nation can 2 d itſelf, no 
ſuccour is there due to it from others. 49 
he duties of a nation towards ſelf, chiefly th 
care of its own ſafety, require much more circumſpection 
and reſerve, than is to be obſerved by a private perſon in his 
| Ain others. This remark we ſhall ſoon. illuſtrate. 
8 Of all the duties of a nation towards itſelf, the chief ob- 
Da of 1 ject i is its conſervation and perfection, together with that 
| ſervation of + Of its condition. The detail given of it in the firſt bock of 
fehr. this work f may ſerve to indicate the ſeveral objects relative- 
ly to which a ſtate may and ſhould aſſiſt Another ſtate. 
Therefore every. nation is, on occaſion, to labour for the 
preſervation of others, and for ſecuring! them from de- 
ſtruction and ruin ag far as it can, without expoſing itlelf 


a: — 


attacked by a powerful emy y, threatening to over · run and 
8 oppreſs i itz if you can defend it without expoſing yourſelf 
co any great danger, unqueſtionably it is your duty. Do 
not object that a ſovereign is not to expoſe the lives of his 
ſoldiers, for the ſafety of a foreign nation with which he 
has not contracted a defenſive alliance. It may be his own 
caſe to ſtand in need of ſuccour, and conſequently to pro- 
mote and exert the ſpirit of aſſiſtance is acting for the ſafe- 
ty of his own nation. Accordingly policy here coincides 
 withy\ ne enforces obligation and r It is the intereſt 
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They to whom this may appear a total fubverſion of ſound | 


too much. Thus when a neighbouring nation is unjuſtly | 
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o princes „ power, 1 
which aims at a farther aggrandizement by ſubduing its | 1 
neighbours. A powerful league was formed in favour of 

the United Provinces when threatened with the yoke of 85 

| lewis XIV ©. When the Turks had laid fiege to Vienna, 

the brave Sobicſkei king of Poland with an army cameand 
fared the houſe of Auſtria . And poſhbly, by the lame 4 : 
glorious action, all Germany and his own kingdom. he we 
From the ſame. reaſon, if a people labour under a. f- 95. 
| iti is to Lan 2 
mine, all having quantity of proviſions are to relieve its nation under fa- 
diſtreſs, yet without expoſing themſelves to want. But if other — 
this nation is able to pay for the proviſions thus furniſhed, 

it is entirely lawful to {ell them at a reaſonable rate; for 

what it can procure is not due to it, and conlequently there. 

is no obligation of giving for nothing ſuch things as it is . 
able to purchaſe. Succour, in ſuch a ſevere extremity, is 

eentially agreeable to human nature, and a civil nation | 

rery ſeldom is ſeen to be abſolutely wanting in ſuch. The 

great Henry IV. would not deny eric to obſtinei Fo: 

bels bent on hig deſtruction . e n 

Whatever be the calamity with 1 a nation is afMict= 

ed, the like aſſiſtance i is due to it. We have ſeen little 

ſlates in Switzerland order public collections to be made 

in behalf of towns or yillages of neighbouring countries 

vhich had been ruined by fire, and remit them liberal ſucr 

cours; no difference of religion diyerting them from a 

work of ſuch true piety. The calamities of Portugal have. 

given England an opportunity of fulfilling the duties of hus- 

manity with that generoſity which diſtinguiſhes an opulent, 

powerful and magnanimous nation. On the firſt advice of 

tic misfortune of Liſbon s, the paxliament voted a hundred . 
thouſand pounds ſterlinz for the relief of an unfortunate 
people; the king alſo was pleaſed to add conſiderable ſums; a ; ” 15 "3 
beaded with MII ME: all kinds of cl . 5 F 
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_—_ | ſent away wich the wtmbſt Mifparch z and their 1 con- 

| 5 vinced the Portugueſe, that in thoſe who underſtand the 

| rights of humanity, the oppoſition of Belief and worſhip is 

4 no obſtacle to their beneficence. On the fame occaſion 

Pp the king of Spain likewiſe ſignalized for a near ally, his 

„nee his ſympathy, and generoſit yx. 

$6. A nation muſt not confine itſelf to the preſervation of 

= * LS other ſtates z it ſhould likewiſe, according to its power and 

| | their want of its aſſiſtance, contribute like wiſe to their per. 

| fection. We have already ſhewn (Prelim. 5 13.) that this 

general obligation is incumbent on it from natural ſociety: 

this is now a proper place for entering into ſome detail of 

| tit. A ſtate is more or leſs perfect, as it is more or leſs 

5 Aàdapted to obtain the end of civil ſociety, which conſiſts in 

procuring to its members all things relating to the neceſl 

| | ties, conveniencies and enjoyments of life, and to their wel- 

| fare in general; likewiſe in providing for the peaceful en- 

joyment of property, ang the ſafe and eaſy adminiſtration 

of juſtice z in fine, for defence againſt any foreign yiolence 

(Book I. $ 15.). Thus every nation ſhould occaſionally, 

and according to its power, contribute, not only that ano- by 

ther nation may enjoy theſe advantages, but likewiſe ren- 

der it capable of procuring them itſelf. Accordingly a 

learned nation, if applied to for maſters and teachers in 

the ſciences, by another defirous of ſhaking off its native 

barbariſm, i is not to refuſe ſuch a requeſt. A nation whoſe 

happineſs it is to live under wiſe laws ſhould, on occakion, 

make it a point to communicate them. Thus when the 

_ wiſe andyirtuous Rome ſent ambaſſadors to Greece for col- | 

lecting good laws, the Greeks were very far from rejecting 
a requelt ſo equitable and worthy of commendation. 

But though a nation be obliged to promote, as far s lies 

in its power, the perfection of others, it is not intitled for- 

cibly to obtrude theſe good offices on them. Such an at- 

tempt would be to violate their natural liberty. To compel 

any one to receive a kindneſs requires an authority over 


Aim; ; and nations are * free and W 1 


240 
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Baut not by force. 
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n. im. 5 4.) Thoſe ambitious Nene who attacked the 
the American nations, and ſubjeCted them to their inſatiable 
is mdity of dominion, in order, as they pretended, for civi- = 
on ung them, and cauſing them to be inſtructed n the tru . 
his xligion ; theſe uſurpers, I ſay, grounded themſelves on a e gan 
5 metence equally unjuſt and ridiculous. It is ſtrange to 1 7 od 
of tear the learned and judicious Grotius fay, that a ſovereign 
nd may juſtly take up arms to chaſtiſe nations which are guilty - 
er- of enormous faults againſt the laws of nature, which treat 
his ther parents with inbumanity like the n which eat Bu- 
ty: man fle 90 as the ancient Gauli, Sc. db. What led him into 
l of lis error was, his attributing to every independent man, 
eſs nd thereby even to every ſovereign, an odd kind of right 
in wpuniſh faults which imply an enormous violation of the 
{li vs of nature; though relating neither to his right nor his 
el. kfety. We have ſhewn (Book I. g 169.) that men entirely : 
en- lere the right of puniſhment from the lay of ſafety, and 
ion WAN conſequently it belongs to them only againſt thoſe by whom 
they haye been injured. Could i it eſcape Grotius, that nqt- 
ly, rithſtanding all the precautions added by him in the fol- 
no- bring paragraphs, his opinion opens a door to all the ra- 
en- nges of enthuſiaſm and fanaticiſm, and furniſhes ambition 
ya vith numberleſs pretences ? Mahomet and his ſucceſſors 
in ne deſolated and ſubdued Aſia to revenge the indignity _ 
ive lone to the unity of the Godhead; all whom they termed 
oſe Wocitors of idolaters fel} victims to their devout fury. 
on, As the reciprocation of theſe duties or offices of humani-„— 5 8. 
the is to take place between nation and nation, according as , = 2 
ol- "e ſtands in need, and the other can reaſonably comply a * 


ing Nth them; every nation being free, independent, and .J. 

ns the diſpoſal of its actions, each is to confider whether 
lies b ſituation warrants aſking or granting any thing on this 
or- kad. Thus 1, Every nation has a perfect right toaſk of 
at- wether that aſſiſtance and kind offices which it conceives 
pel tſe!f to ſtand in need of. This it cannot be denied without 
me iur. If the demand be unneceſſary it is thereby guilty 
. De jure bl & paris Lit, II. Cap. XX. $ 21. 
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| of a breach of duty; but herein it does. not depend, on the 
judgment of another. A nation has a right. of ang bn 
. not of requiring. 7 gh 
Of . right of Foie Thele offiges being que only, N. neceſſity, . 


todging who- by a nation which can comply with, them without being 
3 are to wanting to itſelf; the nation which is 2 pplied to has, on 
_ the other hand, a right of judging whether the caſe real 

demands them, and whether circumſtances will allow it to 

grant them conſiſtently with what isowing to its own ſafety 

and concerns.: for inſtance, a nation is in want of corn, 

and makes a demand to purchaſe a quantity of another; 

this is to judge whether ſuch a compliance will not expoſe 

itſelf to ſcarcity ; and a denial is to be acquieſced in, with- 

out reſentment, We have very lately ſeen a prudent per- 
formance of this duty in Ruſſia: it generoully aſliſted 


* Sweden when threatened with a famine but refuſed other 


powers the liberty of purchaſing corn in Livonia, itſelf 

ſtanding in need of it, and without doubt. likewiſe from 
ſubſtantial reaſons of policy, 8 

bio. Thus the right which a nation has to the ao of ie 


A nation is not 
to compel ano- 


ther to 3 to the performance of them. That nation which unrea- 


thoſ th 
denial of which ſonably declines. them offends againſt equity, which con. 
is no wrong. 


— 


ther, but thereby no injury is done; injury or injuſtice be- 
ing a treſpaſs againſt the perfect right of another. 

1 » It is impoſſible that nations ſhould mutually diſcharge al 
of the mutual the ſe ſeveral duties if they do not love each other. _ This 
POO INS is the. pure ſource from which the offices of humanity 

| ſhould proceed; they will preſerye the character and per 
fection of it. Then nations will be ſeen ſincerely and cor- 
dially to help each other, earneſtly to promote the common 

| welfare, and cultivate peace without jealouſy or diſtruſt. 
912. A real friendſhip will be ſeen togeign among them, and 


, Fvery onet®. this happy ſtate conſiſts in a mutual affection. ner 


cultivate the 


friendſhip of tion is is obliged to cultivate the end of others, care 


m 


others. : * ful 


manity 1s but imperfect ; it cannot compel: another nation 


ſiſts in acting conſormable to the imperfect right of ano- 
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fully avidin 1 1 kindle enmity. To this 
neſent and direct intereſt often invites wiſe and prudent 
nations 3 a more noble intereſt, more general and leſs di- 
rect, is too rarely the motive of politicians,. If it be in- 
anteltible that men are to releaſe each other in order to 
anſwer the views: of nature and diſcharge-the duties which 
i preſcribes them, ag well as for their own adyantage; 
an it be queſtioned that nations are not under the like 
reciprocal obligations ? Is it in the power of men, on di- 
ding themſelves into different political bodies, to break 3 
te ties of the univerſal en which am has ee, bo 
ed amongſt them? 5 1 

If a man ee himſelf = dela uſeful to aches 9 13. | 
W nn, and a citizen for doing good ſervices to his country To perfe itfelf | 


with a view to 


nd fellow citizens; a nation, likewiſe, in perfecting itſelf, the advantage of | 

x to have in view its being rendered thereby more capable them good ex= mr 

of promoting! the perfection and happineſs of other na- 5 og 

long; it is to be careful in ſetting them good examples, 

nd conſequently avoid ſetting them a pattern of any thing . 

nil. Imitation is natural to mankind: the virtues of a 

celebrated nation are ſometimes — * more pa 

frequently i its vices and defects. 0 „ 
Glory being of ſuch great value andi ae to a na- - 14 | 

jon, as we; have ſhewn in an expreſs chapter. The obli- To take care 9 

ption of a people extends even to the care of the glory of ; 8 

others; firſt, it ſhould on occaſion contribute to put them 

a condition of acquiring true glory; ſecondly, do them 

bi n this reſpect all the juſtice due to them, and uſe all pro- 

1 vrendeavours that ſuch juſtice be univerſally. done them. 

25 laltly, far from irritating, it ſhould kindly extenuate the 

. «i cieQ which ſome flight blemiſhes might produce. 

an from the manner in which we have eſtabliſhed the obli· 33 

ſition of performing the offices of humanity, it plainly The difference 


5 of religion is not 
pears to be ſolely founded on the nature of man. There- e, e 

.de no nation can refuſe them to another, under pretence ni. 

c- WW df its profeſling a a different religion : the Seng. 2 man 1 


1 Book 1, Chap. XV. 6 634 


a title 


' title to them. A conformity of belief and workipma 


s 16, 


Rule and mea · 
fure of the offi- 


e municate to each other their products and their knov 
ledge; a profound peace would prevail all over the earth 
and diffuſe its invaluable fruits ; induſtry, the ſciences and 


— | 6 


| | would be no more heard of: differences would be tem 
| nated by moderation, juſtice and equity; the world woul 


F 18 orthy. Pu "hee joan. dect ut hono 
+ QA AIV-- * ape Bene- mit. — ſit ob eam you 


= propoſitum, ut eadem fit utilitas uni- velit neceſſe eſt ſecundum cane 


| ference in them can warrant us to Jay aſide the quality o 
men, or the ſentiments annexed to it. As we have already 
related (5 35.) ſome inſtances well worthy of imitation 


let us here do juſtice to the wiſe pontiff who at; preſent fl 


ed. This ſovereign being informed that 'ſeveral Du 
_ ſhips being at Civita Vecchia not daring to put to ſeafo 
fear of ſome Algerine corſairs cruiſing in thoſe parts, he 


aſtical ſtate ſhould convoy thoſe ſhips out of danger; and 
his nuncio at Bruſſels received inſtructions for ſignifying t 
the miniſter of the ſtates-general, that his holineſs made 

a law to himſelf to prote& commerce and perform the du 

7 ue of humanity without minding any difference of reli 
gion. Such exalted ſentiments eannot fail of raiſing a ve 


\ 


COMMON DUTIES OF'A NATION [Bok | 


become a new tie of friendſhip betwixt nations, but no dif 


wt 
the ſee of Rome *, and has recently given a very'remark 
able dap at which cannot be too highly commend; 


immediately iſſued orders that the frigates of the eecleſ 
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neration for Benedict XIV. even amongſt proteſtants. 
How happy would mankind be, were theſe amiable pre 
cepts of nature every where obſerved : nations would com 


the arts would be employed to procure our happineſs, . 
leſs than to relieve our wants ; violent methods of conte 


have the appearance of a large republic ; men live ev 
where like brothers, and each individual be a citizen of the 
univerſe. That this idea ſhould be but a delightful dream 
yet it flows from the nature and eſſenee of man 1, B 


g ee 


| Ergo unum debet eſſe omnibus cauſam, quod is homo ſit, conſult 


_ uſque et univerſorum; quam fi naturam omnium um utilitatem 
e babe rapias, diſſolvetur om- munem. De Oe. * Ul. Cop. y 


15 1 tio, atque ſi etiam 
eee diſorder 
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orderly th. private: and miſtaken 1 will nere 

low of its reality. Let us then conſider what limitation 

be preſent ſtate of men, the maxims and uſual conduct 

I nations may ſuperinduce to the practice of theſe pre- 

pts of nature, in themſelves, ſo endearing and ſalutary 

the law of nature, which cannot condemn the good to 

come the dupes and prey of the wicked, and the victims 

of their injuſtice and ingratitude. Melancholy experience 
fevs that moſt nations mind only ſtrengthening and en- 

ching themſelves, at the expence of others, at lording it 

ner them, and even if an opportunity offers, of oppreſſing 

ad bringing them under the yoke. Prudence does not al- 

by us to ſtrengthen an enemy or him in whom we diſcover | 

i&eire of plundering and oppreſſing us, and the care of 

r own ſafety ſorbids it. We have ſeen I 3, &c.) that a 

nation does not owe its aſſiſtance and the offices of huma- 

in to another any farther than as they are reconcileable 

| vith the duties towards itſelf. Hence it evidently follows, 

tht though the uniyerfal love of mankind obliges us to 

ofices which are of a tendency to render them more mo- 

ente and virtuous, becauſe: no inconveniency is to be 

kared from ſuch difpoſitions, we are not obliged to give 

lem ſuch ſuccours as probably may become pernicious to 

urſelyes. Thus the exceeding importance of trade ne 

mly to the wants and conveniencies of life, but likewiſe tio 

tte forces of a ſtate for furniſhing it with the means of de- 

fnding itſelf againſt its enemies, and the inſatiable avidity 

il thoſe nations which ſeek totally to-engroſs-it excluſive. 

if others; thus, I ſay, theſe -.circumſtances. authoriſe. a 

ation poſſeſſed of a branch of trade, or the ſecret of ſome. 

portant manufacture or fabric, to reſerve to itſelf thoſe. 

burces of wealth, and ſo far from communicating them, to 

ake meaſures againſt it; but things neceſſary to the life 

& conveniency of others, this nation. muſt ſell them at a 


 teafbriable price, TY" not ovale? its monopoly 17 "AY 
and hateful exactions. To commerce England chieſly 
_ owes its power and ſafety who then wilt preſume to 
blame the ſtrict attention of that people for keeping the 
ſeveral bratiches my its 5 own n 45 by 3 e . Tow 
able methodꝰ ne 
As to ben more aa afefot Tok wat; afoot 
under no obligation of felling them to others of whom it 
has any well. grounded ſuſpicion; and even prudente de- 
clares againſt it. Thus, very juſtly, by the Roman laws, 
the art of building gallies was not to be communicated to 
other nations. Thus in England laws have been enacded, 
82 the beſt method of eee men not "es ne 
out of the kingdom. 8 
This caution is to be eatrie- Faris; 60 Eiche mae 
juſtly ſufpeQed. Thus when the Turks, to uſe the er- 
preſſion, in their aſcendant, in the flame of their conqueſts 
it behoved all chriſtian nations, exeluſive of any bigotry, 
to look on them as their enemies. The moſt diftant, they 
which at that time had no diſpute with them, might break 
off all commerce with a power profeſſedly ſubduing, by 
force of arms, all 'who would wa OR” aj , e 
rity of its Prophet 
Let us farther" obſerve with whos to the dulce re 
thitar/ that he is not, without refer 
the motions of 'a magnanimous and diſintereſted heart, 
poſtponing his intereſt to the advantage of others, or to 
generoſity, it is, not his private intereſt, on which the 
queſtion turns, but that of che ſtate of the nation which 
has eommitted itſelf to his care Cicero ſays that à great 
and elevated foul depiſes pleaſures, wealth, life itſelf, and 
makes no account of them when the common utility lies 
a G en rag n oe 4 4 oa Tuck ſentiments « ab 
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de admired in a . but beste dee. 
jures the property of another; The head or conductor of 
; nation is; in public affairs, to praftife it with circum- 


pection and no farther than it will redound to the glory 


nd real advantage of the ſtate. As to the common good 
of human fociety, he is to conſider it with the fame atten- 
tion to which the mation he reprefents would be obliged, | 
were the government of its affairs in its own hand; 

But though the duties of a nation towards itſelf, ſet 


hounds to the obligation of performing the offices of hu - hurt others. 


manity ; they cannot, in the leaſt, affect the prohibition 


of doing any injury to others, of cauſing them any unjuſt. 


letriment. To hurt, to offend, to do'i injury, to cauſe da- 


nage or prejudice are not preciſely of the ſame import. 


To hurt any one is, in general, to augment the imperfec - 


tion of himſelf or that of his condition; to render his per- 
fon or condition more imperfect. If every man is obliged, . 
even by his very nature, to affiſt in the perfection of others, 


te is much more forbid to increaſe their imperfection and 
tat of their ſtate. ' The ſame duties are incumbent on 
nations (Prelim. 9 5, 6.) ; none of them is to commit any 
tions tending to impair the perfection of others, and 


that of their condition, or to impede their progreſs z that 
i to truſt them; and fince the perfection of a' nation con« 


its in its aptitude in obtaining the end of civil ſociety, and 


that of its ſtate, in not wanting any of the things neceſſary. 


to that end (Book I. fg 14.) 3 no one is to hinder another 


fomobtaining the end of civil ſociety; or tu render it inca- 
pble of thoſe ends. This general principle prohibits all 


> 18. 


o nation is to 


tions every evil practiee tending ts ereate diſturbance. - 


u another ſtate, to foment diſcord, to corrupt its citi- 0 
nens, to alienate its allies, to raiſe enemies, to ſully its 


reputation, and to deprive it of its natural advantages. 


loverer, it will be eaſily conceived that negligence in 


kuflling the common duties of humanity, and even the 
_ W * * an injury. To 
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Of offences, 


VS 


9 20. — 
Il cuttom of 


che ancięnts. 


g * 


neglect or refuſe contributing” to the perfeclion of a . 
tion is not impairing that perfection. It muſt be fur. 
ther obſerved, that when we are making: uſe of our right, 


dition; we are not guilty of an injury; we are doing what 


_ ever it happens to ſuffer, was no part of our intention; 
is an accident, of which the particular circumſtances de- 


fal defence, the injury we do to the aggreſſor is not our 
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when we are doing what we owe to ourſelves or toothers; 
if, from this action of ours any prejudice. reſults to the 
perfection of another, as ſome damage to its outward eon. 


is lawful, or even whit we ought. The damage, ot what-| 


termine the imputability. For itiſtance, in caſe. of alay. 


intention z we act in conſideration. of our own fafety; we 


make uſe of out right, and whatever evil befal the 15 N 

| greflor, he alone is in fault. 2 | a 
Nothing is more oppoſite to the duties of 1 nor 1 
more contrary to the ſociety which ſhould be eultirated by K 
nations than offences, or actions which give a juſt diſple- i . 
ſure to others: every nation therefore ſhould careful 5. 
avoid giving any real offence ; I ſay, a real; for ſhould he R 
who manifeſts a diſpleaſure at our behaviour, when ve 5 
are only uſing our rights, or fulfillivig our duties; he is to P 
blame, not we. Offences-cxcite ſuch alppriey and rancour n 
between nations, that we ſhould: avoid giving any room by 
even for ill · grounded offences, when it ean be done with-W 
out any inconveniency, or failure in our duty. It is ſad, Wy : 
that ſome medals and dull jeſts, were what irritated Lewis of 
XIV. againſt the United Provinces, and were the chief 3 
eauſe of his expedition in 1672, * eh * ow * 
Was brought to the brink of run. * 
The maxims laid down in this $97 "rap as the WP A 
precepts of nature, were for a long time unknown to n- . 
tions. The ancients had no/notion of any duty e h 


to a nation to whom they were not united by a treaty of 
friendſhip. The Jews eſpecially placed a great part of 
"their zeal in hating all nations; but they r 
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in need of. Ini the primitive ſtate of communi- 
ty they took them wherever they happened to meet with 

them, if another had not before appropriated them to 

his uſe. The introduction of property and dominiog 

ould not deprive men "of ſo effential a right, and con- 

quently it cannot take place without leaviiig them, 

in general, ſome means of procuring what is dfefal os 


neceſſary to them. This means is trade; by this every | 


man may ſtill ſupply his. wants. Things being now 
become property, there is no obtaining them without 
the owners conſent ; nor are they uſually to be had for 
thing, but they may be bobght or exchanged for 


others equivalent. "Therefore men are obliged, in re- 


zud to the views of fiature, reciprocally to exerciſe this 
trade; and this obligation relates alſo to whole nations 
or ſtates (Prelim. 5 $a). It. is ſeldom that nature is ſeen 
in one Place to produce every ching man ſtands in need 


df; one country abounds in corn, another j in paſtures | 


ad cattle, a third in timber and metals: all theſe coun- 


tres trading togethet, agrecably to human nature, no 


me will be without ſuch things as are uſeful and neceſ⸗ 


lay, and the views of nature, our common mother, 


vill be fulfilled. Farther, one country is fitter for ſome 


ling of products than another; as for vineyards, inore 
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Of the right of 


trading belong - 


ing to nations. 


/ 


*# 
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9 25. 


| F'very one is to 
judges whether 


| Peg a6 fo trade with thoſe v ho are keg 3 on the other b hand, » 


a ale i en and dhe 4 


tion, on the certainty of eee ee it wants, wil | 


_ employ its induſtry and its i in the moſt advan- 
tageous manner; and mankind in general proves 3 
gainer by it. Such are the foundations of the general 
obligation incumbent on nations e to n 
commerce. 

Therefore every one is not e to 15 ws this trade, 
AS far as it reaſonably can, but even to countenance and 
promote it. The care of the public roads, ſtaples, places 
of ale, well-regulated fairs ; 3 all contribute to this 
end. And as for the requilite expences, a nation, as we 


| have already obſerved. (Book | I. $.103;) may defray them 


by tolls and other duties i in an equitable proportion. 

Freedom, being \ very uſeful to commerce, it is implied 
in the duties of nations, that inſtead of unneceſſary bur- 
dens or reſtrictions, they ſhould ſupport 1 it as far as poſ- 
ble; therefore thoſe privileges, thoſe particular duties 
' which obtain in many places ſo oppreſhve to commerce, 
are blameable, unleſs founded on yery, e realons 
arif ng from the public good. 

Every nation, in virtue of its e ek has a 
right to trade with thoſe which ſhall be willing to cor- 


1 


reſpond with ſuch intentions; and to moleſt it in the 
exerciſe of its right, is an injury. The Portugueſe, at 
the time, of their great power in the Eaſt Indies, were 
for excluding all other European nations from any com- 
merce with the Indians; but a pretenſion no leſs ini- 
quitous than chimerical was made a jeſt « of; and the na- 
tions agreed to look on any acts of violence in ſupport 
of it as juſt cauſes of a war. This common right of al 
nations is, at preſent, generally r e under the 
appellation of freedom of trade. 

If it be in general the duty of a nation to carry on: 


commerce with others, and every one has a right to 


| 


lif 
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decline a-commerce which is „ * 
or dangerous (Lib. ®. e and ſince in caſe of a col 
llon the duties towards oneſelf are to take the lead of ts -1 q 
the duties towards others, it has a full power of W | nnd = 
determined herein by what is uſeful or ſalutary We 3 „ 
have ſeen (Book I. 5 92.) that beſides the right, it bo Rate 
tation's duty to judge whether it be expedient to join 
in a trade propoſed, or not; therefore it may cloſe wit, f 
or refuſe any commercial overtures from foreigners, WF à ü 
vithout giving them a right to accuſe it of injuſtice, t og 
to demand. 2 reaſon for ſuch refuſal, much leſs to make 
uſe of compulſion, / It is free. in the adminiſtration of 
its affairs, without being actountable to any other. 

The obligation of trading with a foreign ſtate is imper- x 
ſed in itſelf-(Prelim. $ 17.) and gives them only an im- | 
perſe&t right; ſo that in caſes. where the commerce 

would be detrimental, it is entirely void. The Spaniards 

filling on the Americans under a pretence that theſes 

people refuſe to traſſic with. _ RR in min 

cover their inſatiable avarice. 

Theſe few. remarks, e with ab we Pino | $86. l 
ready ſaid. on che ſubject (Book I. Chap. VIII.) may ſuf- Neceſſity of =. 
fice to eſtabliſh the principles of the natural law of na- mercee. 
tions on the mutual commerce of ſtates. It is not diſſi- 
cult to point out, in general, what are the duties of na- 
tions in this reſpect, and what the law of nature pte=  .* * 
ſcribes to them for the good of the great ſociety of man- 
lind. But every one being obliged to trade with othe s, 
only as far as it can without being wanting to itſelf : 
and, in fine; as the whole depends on the judgment 
cach ſtate ſhall form of what it can and ought to do in 
particular caſes 3 nations can make ſure only of genera». ” 
liies, the liberty which belongs to each ſor trading, be- 
ing founded on imperfect rights depending on the judg-» . 
ment of another, are conſequently always uncertainn + 
een tber are for ane . WT, 
vat ee A A: 1 3 Ne . Ss 


tft MUTUAL COMMERCE | 


. fg att const, pres nd determined waage ae te 
6 37. i» Aigitidn Wed well e e eee bs, | 
general rule qoretal ehe by what is uſeful or advantageous, it may 
| concerning theſe 
treaties. make ſuch commercial treaties as it ſhall think proper; 
| | | and no other has à right to take offence, provided theſe 
meaties do not affect the perfect rights of another. I 
by the engagements contracted a nation unneceſſarily, 
or without powerful reafons, and renders itſclf incap- 
ble of joining in the general trade which nature recom- 
mends betwixt nations, it treſpaſſes againſt its duty, 
Dat the nation being the ſole judge of this (Prelim. 
5 16.), others, in regard to natura liberty, are to ac- 
quieſce, and even ſuppofe that it acts on good reaſons, 
Therefore every treaty of cemmerce, not affecting the 
perfect right of another, is allowable among nations, and 
the execution thereof not to be oppoſed. But that alone 
is in itſelf juſt and commendable which, as far as is poſ- 
fible and reaſonable in the partieular t is nen 
with a tenderneſs for the general intereſt. 

5 28. As expreſs promiſes and engagements ſhould bei 1 
— theſe able, every wiſe and virtuous nation witl-be careful previ- 
| treaties,  - couſly to examine and weigh à treaty of commerce before 

the concluding, that it may not thereby be engaged to an 

thing contrary to the duties it owes itfelf and others. 
1 Nations may in their treaties inſert fach clauſes and 
Perpetual or eonditions as they think proper; they are at liberty to 
Ar make them perpetual or temporary, or dependent on 
able at pleaſure. cortain events. It is uſaally moſt prudent not to en- 
gage for ever, as junctuies may afterwards imervene by 
which che treaty might become very oppreſſive to one 
: of the contracting parties. A precarious right only may 
oy be granted by a treaty, the nation reſerving the liberty 

: | of revoking it at pleaſure. We have already noticed 

(Book I. F 94.) that a ſimple permiſſion, nor neither : 
. e (bid. 5 ;.) gives any perfect right to 2 
nde. Thus theſe "0009s are not to be Pe 
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difpoſing of a thing, that thing is no longer in its power. 


| liberty of fulfilling its duties with others? As the du- by weary et, 
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with treaties 3 not even with _ girl nl» pee. 

ous right. Fe TEN * RAS + f | 
When once ' nation has entered into engagements " 
by treaty, it is no longer at liberty to do, in favour ef eee ' 
others, contrary to the tenour of the treaty, what it might nour of a treaty 
atherwiſe have granted to them agreeably to the duties ton CEC ns. 
of humanity, or to the general obligation of RO” | | 
commerce; being to do for others no more than what is 


in its power. Having deprived itſelf of the liberty of 


Therefore when a nation has engaged to another that it 

vil ſell only to them certain goods or proviſions j as for in 33 

ſtance, corn; it can no longer carry them for ſale to ano- = e 

ther market. The egſe is the ſame in a contract 3 13 

chaſe certain goods only of chat nation. 12 
But it will be aſked, how and vn . Aa N 

nation may enter into engagements which cancel che pred abr. 

trading with 

ties towards oneſelf are to take place beſore the duties 10 4 another nation. 

others, if a nation finds its ſaſety and real advantage in 

a treaty of this nature, unqueſtionably ſuch a treaty is 

lawful; and the more, as it thereby makes no breach 

in the general commerce of nations; it only cauſes one 

branch of its trade to paſs through other hands; or it 

eaſures to a particular people ſuch things as they want, 

If a ſtate which ſtands in need of falt can ſecure a fup- 

ply of it from another, by engaging to ſell its corn and | | 

attle only to this other nation, who will doubt but it 

has a right to conelude fo ſalutary a treaty? Its corn or 0 

cattle are goods which it diſpoſes of ſor ſupplying its 

own warts. But from what we have obſerved ($ 28.) 5 

theſe kinds of engagements are not to be ente red into, 9 

vithout very good reaſons. However, be the reaſons 

good or bad, the treaty is ſtill valid, EE 

have no right to qppoſe it (ö 2) ©& . 
Erery one is at liberty to recede 4 He MI 4 A e 

r 


in 


, forbare 2 with ſuch and ſuch a country 
n in departing from ſuch engagements it acts 


| aa gainſt the perfect right of the nations with which it has 


contracted ; and the latter has a right of bringing it » 
reaſon. The natural liberty of trade is not hurt by trea- 
ties of this nature; for this liberty conſiſts only in ever 
nation being unmoleſted in the right of trading with 
thoſe which conſent to traffic with it; every one remain 
ing free to cloſe with or decline a particular ones 
as it ſhall judge moſt advantageous. wa 
Nations carry on trade not only to procurt thine for 
neceſſity, - uſe,  conveniency, and delight 3 but they | 
likewiſe make it a fund of opulence. Now on an oc- 
: caſion of gain, all are equally allowed to endeayour for 
a pact j but the moſt diligent very lawfully prevents the 
Others, by taking poſſeſſion of an advantage, which lies 


open to the firſt gecupier; he may even. ſecure the 


whole entirely to himſelf, if he has any lawful way for 
appropriating it. Thus if a nation-alone produces cer- 
tain things, another may lawfully procure itfelf by tres 
ty the advantage of being the only buyer; and then 
ſell them again all over the world. And it is indifferent 
to nations from what hand they receive the commod- 
ties they want, provided the price be reaſopably equal, 
and the monopoly of this nation does not;claſh with the 
general, duties of humanity, unleſs, it avails. itſelf of 
this advantege, for ſetting, an exorbitant price on its 
goods. Should it abuſe its monopoly to an jmmoderut 
gain, this would be an offence againſt. the law of ta- 
ture, as by ſuch an exaftion. it. deprives other nations 
of. a. neceſſary or agreeable product which nature de- 
ſigned for all men; yet no wrong is done, - becauſe 
ſtrictly ſpeaking, and according to external right, the 

owner of a commodity may either keep it, or ſet what 
price he een on it. Thus: 00 _— 2 a treaty 
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trade into, 8 whilſt they: 8 


is within juſt nnn np 1 8 Som- 


0 a5 Fei 


raise | 
But did che queſtion relate; to: fb OE neceſſary 5 
to life, and the monopoliſer Was for raiſing them to an 


erceſſie price, other nations would be authoriſed by 


the care of their on ſafety, and the advantage of hu- 


man lociety; 20 join in bringing an avaricious oppreſſor . 


different from that to things adapted only to convenieney 
and delig 
can ſaſely $6 without; It would he abſurd that the ſub- 
litence and being ol nations ee depend on ak r 


price or avidity of one. 


Among the raste, B for ht aitity of com- 
merce, one of the moſt uſeful is that of conſuls or 


| perſons reſiding in the large trading cities, and eſpe- 
| cially in foreign ſea - ports, with a commiſſion empower- 


ing them to attend to the rights and privileges of their 
nation, and to terminate miſunderſtandings and con: 
teſts among its merchants. When a nation trades: 
largely with a cquntry, it is requiſite to have there a 


perſon charged; with ſuch a commiſſion, and as the 


ſtate which allows of this commerce muſt naturally fa- 
wur it; ſo for the ſame reaſon it ĩs likewiſe, io admit a 
conſul, But there being no abſolute and perſect obli - 
kation to this, the nation diſpoſed to have a conſul, 
muſt Fund iel * n. 8 2 N of . 
merce. * 

The conn ning 8 mathe he wiſhing of. bis "Ll 
rereign, ——— e his Ales . 
ſubject. to him. PEEL Ta 383 

The conſul Y no oublic miniſter. (as will appear: boa 


what we ſhall ſay of the character of miniſters, / in our 


fourth book), and cannot pretend to the privileges ap- 
peraining to ſuch character. | Yet bearing his ſove- 
W N 


which, if they are too highly raiſed, we 


* 


* 
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> the prince in whoſe: dominions he refides, les, he is, in 
x certain degree, intitled to the protection of the law of 
nations. This ſovercign, by the very act of r 


him, tacitly engages: to allow him all the liberty and 


. ſafety neceſſary in the proper diſcharge of his funQiong, 


without which the admiſſion of the conſul would be in- 
ſignificant and deceptive. His functions firſt require, 

that he be not a ſubject of the ſtate where he reßdes; 

238, then he would be obliged in all things 10 conform 
to its orders, and thus not be at N to _ n 
; of the duties of his poſt. * A 
They ſeem to require that the conſul ſhoul "ay inde 
pendent of the ordinary. criminal juſtice of the place 
where he reſides, ſo. as not to be moleſted or impriſoned, 


©. unleſs he himſelf violates, t the laws of nations by fon 


enormous miſdemeanor. | 
And though the importance vob ae FunAion 
| be not ſuch as to procure to the conſul's perſon the in- 
violabiliry and abſolute independence enjoyed: by: public 
miniſters; yet being under the particular protection of 
_ the ſovereign who employs him, and inſtruQed with 
his concerns, if he commits any crime; he is, from the 
reſpect due to his maſter, to be ſent home, in order for 
puniſhiment. This is the conduct of ſtates who are in- 
clined to preſerve a good underſtanding y but the fureſt 
way is, Wy Fe theſe ogy * a m_ 
commerce . 
Wicquefort, in his treatiſe of The 8 Book 
J. V. fays that conſuls do not enjoy the  proteftion of tht 
lawi of nations, and that both in civil aud criminal tofe 
| they are ſuljat to the fefice of the place 4aueve they reſide. 
But the very inſtances he cites contradia his propo- 
ſition; The Rates-general of the United Provinces, 
| whoſe conful had been affronted and put under urreſt by 


the: governor of Cadia, cumplaimd i 10 the tour! of 


Madrid ar a breach of the lanwr of nab. Aid in che 
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— U VIII. off 3 74. afult — fy 
int to” the Venetian conſul by the governor” of Ancona. oY 22 i 


The govertior ſuſpecting this conſul to have given ay _. 
inſormation detrimental to the eommeree of Ancona; 


fter putting ſeveral indignities on him, cauſed his _— 
jets and the beſt part of his furniture to be eatried off, . 55 


te; ind himſelf to be ſummoned, declared guilty of con- 5 
T umme, and baniſhed” under pretence that, contrary 10 
rm lle prohibition,” Be Bud "tauſed goods to by unloaded i 
elf tine of contagion. ' This conſul's ſucgeſſor he likewiſe 
y myriſoned z but by the mediation of the "miniſters of 
* tance; who” interpoſed to prevent n open rupture, 
Ae the pope obliged the governer of Ancona we abe 
, ble meisfaetion n: 
la the want of treaties, cuſtom is een rule n 


this occaſion; for à prince receiving 4 conſul without 
tyres caindtionts;\ is ſppoſed 161 TORT: ane 


int eſtabliſhed by tuſſom. 
een Nan tet 


1 Pang — me " rm, nd 
8 otber Marks of Honour. | 
F VER 1 nation, every ſovereign and eat” 135. 
dent ſtate, deſerves conſideration and reſpect, be- on Gy 
cle it makes an ifnmediate figure in the grand enen 
of the human race, is independent of all earthly pow err, 
md is an affemblage of a great number of men who __ 
xe, doubelefs, more conſiderable than any individual, © __ 
The ſoveteigh repreſents his whole nation, he unites in 
li perſon alt its majeſty. No individual, though ever 
ſo free and independent, can be placed in competition . 
un the ſovereign ; this would be to put a ſingle per- 
ſt done upon an equality with an united fbltitude of 
| ks equals. Nations and ſovereigne, are then, at the 
ane time under an obligation, have à right te main- 
| tin their dignity, aud to cauſe it to be reſpected as of 


Moor pending de and u 
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vernment is 


, _ reign to this in the body of the ſtate; that of the ſovereign is de» 
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05 

Pa "$36 4 41 We Soom 8 W (Frelim. 6 18.) 3 | 

= Fas eſtabliſhed, a perfect equality of rights between in- 6. 
dependent nations. Conſequentiy none can. naturally . a 

L to prerogative: their dene ———_ of 

vereignty renders, them equalss. „ 

X tithe, And fince precedency or i Be __ is 4 thi 
1 prerogatiye no nation, no ſovereign can attribute to him. fy 
ſelf naturally and of right ; why ſhould nations, who have ho 

no dependence on him, yield to him any thing in ſpite.of Wl |, 


* 


themſelves? However, as a powerful and vaſt ſtate it 
much mote eonſiderable in the univerſal ſociety, than a 
ſmall ſtate, it is reaſonable, that this laſt ſhould yield to 
it, on occaſions where one muſt yield to the other, 2 
in an aſſembly, and ſhew it thoſe mete ceremonial de: 
ferences, which, in reality, do not deſtroy their equz- 
'  lity,//and; only ſhew a priority of order, a firſt place 
among equals, Others will naturally attribute this firſt 
place to the moſt powerful, and it would be a8 pſelel 
” _ as ridiculous, for the weaker obſtinately to contend 
about it. The antiquity of the ſtate on theſe occaſions, 
22 _ alſo enters into conſideration ; a new-comer cannot.dif 
poſſeſs a perſon of the honour, he has, enjoyed, and he 
. muſt produce yery ſtrong reaſons; auen he . 4 

i. ets 0 | himſelf to be preferred. 
{4 . The form of government is —_ one to. Au | 
The form of go- be queſtion, - The , dignity, the majeſty. ps 5 originally 


By 


1 rived from his repreſenting the nation. Has the ſtate 

= ol more or leſs dignity according as it is governed by 2 
ſingle perſon, or by many At preſent kings claim a ſupe- 
riority of rank over al a but this pretęenſion has no 
other ſupport than the ſuperiority of their ſtrength, Far: 
merly, the Roman republics conſidered all kings as very fu 
beneath them: but the monarchies of Europe finding none 
but weak republics, have diſdained to admit them to an 
equality. The republic of Venice, and that of the Unite! 
Provinces, have obtained the honours of crowned. boy 
but their ambaſſadors give mor to thoſe of kings. 
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or ! Or NATIONS „ 


we have juſt chabliſhed, if 939. 
to be 4 ie onghtts 


In conſequence. 'of what 
be form of government in à nation happe 


changed, it will preſerve the ſame honours: 20d rank norwithſtanding | 


the changes in 


of which. it was before in poſſeſſion. When England the form of its 


had driven out her king, Cromwell would not ſuffer any Sernment. 
thing to be abated of the honours that had been paid to 
the erown, or to the nation; and he every where knew 
tow to maintain the Lag een, in the fank ther. 


| tad always poſſeſſed. ; 


If treaties or a Jn cat ——__ ENS on. 4 agit pt 40. 
conſent, have eſtabliſhed: rank, it is neceſſary to con- 3 5 


form to it. To diſpute with a prince the rank he has Þliſhed cnſtome 


ought to be ob- 
xquired in this manner, is to do him an injury, ſince ferved. 


it is giving him a mark of contempt, or violating en- 
pgements. that ſecure to him a right. Thus the parti- 


tions improperly made in the houſe of Charlemagne hav- : . 7 


ng given the empire to the eldeſt ; the youngeſt who had 


the kingdom of France, yielded to him the more cafily, e 1 


u there remained at that time a recent idea of the true 
mieſty of the Roman empire. His ſuceeſſors followed 
yhat they found eſtabliſhed; they were imitated by the 
nber kings of Europe, and thus the imperial crown be- 
ape, without oppoſition, in poſſeſſion of the firſt rank 
in Chriſtendom: Moſt of the other crowns have not 
zeed among themſelves. about their rank. 

Some would have the precedence of the emperor ap- 
jar ſomething more. than the firſt place among equals, 
ley attribute to him a ſuperiority over all kings; and in 
1 vord make him the temporal bead of Chriſtendom . 
nd it in fact appears, that many emperors have thought 
o the like pretenſions; as if by reviving the name of the 
Roman empire, they could alfo reviye its "rights. . The 


eee their guord againſt theſe. pre- 
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41. 
Of the name 
and honours 
given by the 
nation to ite 
conductor. 


i tenſions. We may ſee in Mezeray © the precaution taken 


by king Charles V. when the emperor Charles IV, went 


into France, * for fear, ſays the hiſtorian, that thi 


« prince, and his ſon the king of the Romans, ſhould 


1 found ſome right of ſuperiority on his courteſy,” 


Bodinus relates e, that the French took offence' at the 


Emperor Sigiſtund's placing himſelf in the royal ſeat in 
full parliament, and at his having conferred on de Beau- 


caire the title of Chevalier le Senechal, adding, that to 


cover the remarkable fault they had committed in ſuffer. 
ing it, they would not allow the fame emperor, when at 


Lyons, to make the count of Savoy a duke. At preſent 


the king of France would doubtleſs think, that he wa 


wanting to himſelf, if he diſcovered the leaſt thought that 


| another might claim any authority in his kingdoms. 


A nation may grant to its conductor what degree of 
authority, and what rights it thinks proper: it is equal) 
free in regard to the name, the titles, and honoun 
with which it would decorate him. But it is agrecabl 
to its wiſdom, and of importance to its reputation, not 


to deviate in this reſpect, too much from the cuſtoms 


commonly received among civilized nations. Let w 
ſtill obſerve, that it ought to be directed there by pru⸗ 


dence to proportion titles and honours to the power of 


its ſuperior, and to the authority with which it woul 
inveſt him. Titles and honours, it is true, determine 


nothing; they are vain names, and vain ceremonies, 


when they are ill-placed : but who does not know the 


influence they have on the thoughts of men? This l 


then a more ſerious affair than it appears at the fir 


| glance. The nation ought to take care not to debaſ 
| itſelf before other ſtates, and not to degrade its con- 


ductor by too low a title: it ought to be till more careful 


not to ſwell his heart with 2 vain name, by wh 


ren der 
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en honours; fo bs to mite Amn conceiritube” thoughts of 

vent BY crogating to himſelf a power anſwerable to them, or to 

thi WW acquire 3 proportionable power by unjuſt conqueſts. 

ould Wi on the other hand, an important title may engage the 

fy.” WW conduftor to ſupport with greater fermneſs the dignity 

the a nation. Conjunctures determine the prudence 

at in which obſerves in every thing a juſt proportion.” «© Roy- 

eau . alty, ſays 1 reſpectable author, who may be believed | 
at oY © on this ſubject, drew the houſe of Brandenbourg 64 
ffer- - from that yoke of fervitude in which the houſe of 

en at WW « Auſtria then kept all the German princes, This was 

eſent n bait which Frederic III. threw to all his poſterity, 

wa BY © and by which he ſeemed to ſay, I have acquired a 

: that WR « title, do you render yourſelves worthy of it; I have 
gun, day Hay rao, Spd? regia 

ee of ne to finiſh the work f,” T 

ally 1 Rates Torerebyt; 6 0 i, $45 | 
noun BN his hands the rights and authority of the politieal ſociety, ma — 
eie ad conſequently, he may himſelf ordain what title, and htl. anf len 
not honours ought to be paid him, unleſs the fundamental he pleaſes 

ſtoms a vs have determined them; or the fixed limitations - 

et u his power do not manifeſtly oppoſe thoſe he would 

. tribute to himſelf. His ſubjects are obliged to obey 

lim in this, as in whatever he commands in virtue of 

1 wful authority. Thus the Czar Peter I. from the 

nt extent of his eee took _ TIF: the 

title of emperor, - ag 4 


But foreign nations are not obliged to give way to the 5 43. 
rilof a fovereign, who aſſumes a new title, or to rr. 7 . 
vdo call their eonductor by what name they pleaſe. . 

However, if this title has nothing unreaſonable, or e 
wntrary to received cuſtoms, it is altogether agreeable 
v the mutual duties which bind nations together, to 
Fe to a ſovereign. or conductor of the ſtate, the ſame 


A Wannen N * 9 * 


i of th nf e. 


Js contrary to cuſtom, if it fuppoſes what is not "yy th 
found in him who affects it, foreign nations may re- 
fuſe it without his having reaſon to complain. The 
title of majeſty is conſecrated by cuſtom to monarchs 

ä Who command great nations. The. emperors of Ger- 
many have long pretended to reſerve it: to themſelves u 
belonging ſolely to the imperial crown. But the kings 
aſſerted with teaſon, that there was nothing on earth 
more eminent or more auguſt than their dignity : they 
therefore refuſed the title of majeſty. to him who refuſed 
it to them #5, and at preſent, except in a few inſtance 
. on particular reaſons, the title of majeſty. 1 
perly attributed to the quality of kin. 

As it would be ridiculous for a little prince. to take 
the title of king, and to caufe. that of majeſty to be 
given him; foreign nations, by - refuſing to comply 

with this fancy, do nothing but what is conformable to 
reaſon and their duty. However, if a fovereign is 
a any where found, who, notwithſtanding the ſmall er- 
tent of his power, is accuſtonied to receive from his 
neighbours the title of king, the diſtant nations who 

would trade with him, cannot refuſe hint that title. lt 

is not for them to reform the cuſtoms of diſtant re} 

"S 45. The ſovereign who would conſtantly receive certain 
e «6 gu 00 and honours from other powers, ought to be 
honours, aſſured of it by treaties. Thoſe who have entered into 
1 engagements in this manner are obliged to conform to 
% 3 7 them, and cannot deviate from the treaty without do- 
2 ing him an injury. Thus in the examples we have lately 
given, the Czar, and king of Pruſſia, took care to ne- 

. gociate. before-hand with the courts in friendſhip with 
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them, to ſecure! their being eee ander he 
new rank they reſolved to aſſume. fl <W men 72 « 

The popes have formetly pretended that it 3 
w the Tiara alone to create new crowns; they dared 
gen to hope, that the ſuperſtition of the princes and 
the people, would allow them ſo ſublime a prerogative. | 
But it vaniſhed: at the revival of letters, as ſpeQtres ' 
Germany, who have formed the ſame pretenſions, had, + A > 1 
eaſt, on their ſide, the example of the ancient Roman 


Clap. II.] 


emperors. They ys n _ woo Wet in pn; net to m n 05 
have the ſame right. of . | 
In want of treaties, li) to n e to Ss 1 3 46. 


ad, in general, to all the marks of honour that have bogey pan 
teen eſtabliſhed by '- cuſtom, and generally received, neral cuſtom. 
A reſolution to deviate from them with reſpect to a na- 

tion or ſovereign, when there is no particular reaſon for 

i, is to ſhew him contempt or ill- ill: à conduct 

qually contrary to ſound en ow 0 _—_— en 

ove each other. 

The greateſt eee ee in every FRY 6 47- 
rign the eminent character with which he is inveſted: reſpect — ig 
The independence, the equality of nations, the reci- ſovereigns owe 
procal duties of humanity, all unite to ſhew the reſpe& © pat 
we to this quality of the conductor of even à ſmall 
ution. The weakeſt ſtate is compoſed of men ag well 
v the moſt powerful, and our duties een to- 
vnds all thoſe who do not depend on us 

But this precept of the law of nature does not ex- 
nd beyond what is eſſential to the xeſpect which inde- 
pendent nations owe to each other; in a word, to 
Wat ſhews that they acknowledge a ſtate or its ſovereigh . 


bo be ly enen and ſovereign ; and confoquenty, | 


) Catholic princes receive ain tugal, and 3 been pleaſed 1 


kin the pope, titles that relate to to at the commandin it 
| 2 fa 


15 Benedict XIV. gave that which the bull is expre 
Nr n 1748. 
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How a 3 | 
, reign ought to 


maintain its 


dignity, 


* # great monarch being, as we have already obſerved, a 


15 very important perſonage in human fociety, it is naturi 
for them to render him, in every thing chat is not merch 


nach all the reipect that does ng: e 6+ 67% woos 
Anme | 


| the omiſſion of hat ought to be done according t» 


him this mark of reſpect, and he might complain of it} 


viourry 4nd ND Te. | as it 
ily os conry thing dis to that quality. Moreore 


teremonial, and does not injure the equality of | the 
rights of nations; the honours to which 2 little prince 
cannot pretend: and this laſt cannot refuſe to the mo- 


Every nation, every ee e e 


his dignity (5 35.) by cauſing the reſpect to be paid wh 
it which is his due; and eſpecially not to ſuffer that any 


5 ſtain be caſt W If be hat . m bo 
he may require ee nd N een 


ſions where bis glory is concerned. 
But it is proper to diſtinguiſh; between 8 


commonly received cuſtom, and poſitive acts of dilre- 
ſpect and inſult. The prince may complain of negli 


gence, and if it is not repaired inay confider- it 282 


mark of a bad diſpoſition : he has à right to demand] | 
even by force of arms, the reparation of an inſult; The 
_ Czar Peter I. complained in his manifeſto againſt Sve- 


den, for not having fired the cannon on his paſſage t 
Riga. He might think it ſtrange that they did not pi 


FFF 
prodign ee 


* oh. ** 
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Mun FR nature Sales 6b catidbey . . 1 
to individuals, the care of "their {eif-preſervation, Ol me right g 
oF) advancing theit own. perfection and happineſs, 
#it does not give them a right to preſerve themſelves 
from every thing that can render this care ineffectual. 
This right is nothing more rhan a maral power of ng, 55 
tat is; the power of doing what is morally p 1 

nt is proper and conformable to our duties. We have 4 

then in general the right of doing whatever is neceffary 

t the diſcharge of our duties. Every nation as well as 

nery man has therefore, a right not to ſuffer any other 

v abltruct its preſervation, its petſection, and happi- 

ils, that is; to preſerve itfelf ftom all injuries (4 18.): | 
ad this right is perfect, fince- it is given to ſatisfy 2 
tural and indiſpenſable. obligation 3 for when we 
annot uſe canſtraint, in ardex-to eauſe our right to be 

teſpected, the effect is very uncertain: It is this right 

« preſervation from al injury char is called the. right of ths 

i feſt th. perreat 05th; condi dow: j 50. - 
4 nation has a right to reſiſt an injurious attempt, and oe | 
vmke uſe of force and every honeſt" meaus againſt ffn. 
be power that is actually engaged in oppoſition to it, 

ad even to anticipate its machinations, always obſerv- 
ng, not to attack it upon vague and uncertain ſuſpicions, 
nen det a dect a jul 
„„ eee ee 951. As 
ttorizes the offended to endeavour to obtain a complete And that of 
avg enen eme, an 1 
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$52. _ In ſhort, the a - A IRE 
3 ney ſecurity for the future, and to puniſh the offender, by 
inflicting upon him a pain capable of deterring him :. 
_ -  terwardg from the. like attempts, and of intimidating 
thoſe who ſhall be ctempted to imitate him. He may 
even, if neceſſary, put the aggreſfor out of the condi- 
tion to injure him. He makes; uſe of his right in al 
theſe meaſures, when guided by reaſon; and if ) 
eervil reſults from it to him who lays him under the ne- 
ceſſity of acting ho **. can nem 1 

| . M YAES 


983. . „ eee eee ee eee e 


242 


5 
F | = — U of all miſchievous diſpoſition, always ready. to injure othen, 


againſt a miſ- to traverſe their deſigns, and to raiſe domeſtie troubles; 
; kievous nation, it ig not to be doubted, that all have à right to join i 
order to repreſs, chaſtiſe, and put it ever after out of 
its power to injure them. Such ſhould be the juſt fruit 
of the policy which Michiavel praiſes in Czfar Borgia. 
The conduct followed by Philip H. King of Spain, was 
adapted to unite all Europe againſt him; and it was 
from juſt reaſons that Henry the Great formed the de- 
ſign of humbling n. n ee _ ee and 
aner by its maxims. 


Ich be chtee precediug deres are fo: Wr 
„ peg that furniſh various CG . a HJ wat, 

| as WE ſhall ſee in its proper place. : 
$54 It is a manifeſt: conſequence: of ain abe ed b 
No nation bat e dee, nations, that all have a right to be govern- 
feiere in te ed as they think proper, and that none have the lest 


government 


| other fate authority to interfere in the government of mother 
. Rate. Of all the rights that can belong to à nation, 
ſovereign: y. is, doubtleſs, the moſt precious, and that | 

' which others ought the moſt nene to n - 

\ _ they would not do it an-injury..' 6 

| be The ſovercign is he to whom bin has rote 
One EGS: the empire, and the care of the government: it has in- 


cannot make 


; himlelſthe veſted * wich its rigs it alone is direQly _ 
i: 1 
ther 


j * * 
oY , v 
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ed in the manner in whe the! Ann Dor i it bas ch W. 
makes uſe of his power. It does not then belong to any - 
foreign power to take cognizance of the adminiſtration | 5 | 
of this ſovereign, to ſet himſelf up for a judge of his 
conduct, and to oblige him. to alter it. If he loads his 
hbjedts' with taxes, and if he treats them with feveritys 
it is a national affair; and no other is called upon to te- 
treſs it; br to oblige him to follow more wiſe and equita - 
ble maxims. It is for prudence to point out tlie occaſtt 
ons when a foreign prince. may: make him officious and - 
micable repreſentations. The Spaufards violated Jall 
rules, when they ſet themſelves up for . judges of the Inca 
Athualpa, - If that prinoe bad-violated che: la w of nations | 
with reſpect to them, they would have had a riglit to pu- 
in him. But they accuſed him of having put ſome of 
lis ſubjects to death, of having had feveral wives, &c 
Things, for which he was not at all accountable: to them; 
aud what gave the finiſhing ſtrobe to their Pat aa ; 
njuſtice, they condemned him by the laws of Spain . 
But if the prince attacking the fundamental laws. er N 56. 
lis ſubjects a legal Tight to reſiſt him; if tyranny bel Howit is per · F 
coming inſupportable, obliges the nation to riſe in their ene oe 


rel eur her a 
leſenee z every foreign power has a right to ſuecour an e. 


oOpreſſed people who implore their aſſiſtance. The Eng- bugs, 5 
lib juſtly complained of James II. The nobility and the 
noſt diſtinguiſhed patriots reſolyed to put à check on his 
enterpriſes, - which manifeſtly tended to oyerthrow the 
conſtitution, and to deſtroy the liberties and the religion 
al the people, and therefore applied for aſſiſtance to the 
United Provinces: The authority of the Prince of Orange 
bad, doubtleſs, an influence on the deliberations of the . 
luer general; but it did not make them commit injuf- FT 
tice: for when à people from good. reaſons take up arms Pg 
yainſt ah oppreflor; juſtice and generoſity require; that 
ne men ſhould: be aſſiſted in the defence of theirliber-— - 
ber Whenever therefore a civil War is Kindled i in a "ſtate, e = 
N  ® Gardillaſſo ds la Vg. © „ ah 
R 2 | foreign 
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5 the ſovereign and his people, they may then be confider- 


the reformed in France, the eourt never undertook to treat 
them otherwiſe than as common enemies, and according 
do the laws of war. France at the fame time aſſiſted the 
Netherlands which took up arms againſt Spain, and did 
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ſoreign powers may aſſiſt that party which appears to them 
0 have juſtick on their fide.” He who afliſts an odious 
| tyrant; he who deelares for an unjuſt and rebellious peo- 
ple, offends againſt his duty. When the bands of the 
political ſociety are broken, or atleaſt ſuſpended between 


_ edias'two diſtin&-powers; and ſince each is independent 
of all foreign authority, nobody has à right to judge them 
Either may be in the right, and each of thoſe who grant 
their aſſiſtanee may believe that he ſupports a good cauſe. 
li follows then, in virtue of the voluntary law of nations 
(fee!Prelim. 4 21.), that the two parties may act as har- 
ing an equal right, ene Nerv mods de- 
| eiſion· of the affair. n 

He ETON not to bake this FAG eats 


a dious proceedings againſt the tranquillity of ſtates. lt is 
a violation of the law of nations to perſuade thoſe ſubject 


io revolt who actually obey ee ad "Gough on 

complain of his government. 

The practice of nations is * to our maxim. 
When the German proteſtants came to the aſſiſtanee of 


gov! 


not pretend that her troops ſhould be conſidered upon an 
Other footing than as auxiliaries in a vegular war. But 

no power avoids complaining of an atrocious injury, i 
he een hone air c ane | 
to revolt; - 

A eee eee 
| render themſelves the ſcourges and horror of the human 
race; theſe are ſavage beaſts, from which every brat 
man may juſtly purge the earth. All antiquity has pra 
| PPP 
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After having eſtabliſhed this truth, that foreign. intions $ TY 
hve no right to intrude. themſelves i into the government, e not 
of an independent ſtate, it is not difficult to prove, that eee 
this ate has a right of refuſing to ſuffer it. To govern the affairs of 
itelf according to its pleaſure, is a neceſſary part ain e. 
ndependence. ;, A ſovereign ſtate cannot be conſtrained | | 
in this reſpect, except it be from a particular right which 
the ſtate itſeif has given to others by treaties 3. and even 
in this caſe, in a ſubject of ſuch importance as that of 3 
gwernment, this right cannot be extended beyond the 1 
dear and expreſs terms of the treaties. Without this | 
circumſtance a ſovereign has à right. to treat as enemies 
thole who endeavour to Let gag n 5 
pood offices, in his domeſtic affairs. | 
Religion is in every ſenſe of great en to an na- FE 8.  _ 
tion, and one of the moſt intereſting ſubjects on which the Of ere — 885 7 | 
0 WY bernment can be employed. An independent -peaple relighs. . 4 
hoy in with reſpect to their religion, accountable to none but 1 5 
od; chey have à right to conduct themſelves, in this 55 er 115 
eſpect, as in all others, according to the light of con- 


we ſence, and not to-ſuffer any foreigner to interfere in an 
45 fair of ſo delicate a nature. The cuſtom long kept up 
ln in Chriſtendom of cauſing all the affairs of religion to be 
. {44:4 and regulated in a general council, could only be 
1; WJ iioduced by the ſingular circumſtance of the ſubmiſſion 

of the whole church to the ſame civil government, the 
= Roman empire. When that empire was overthrown, and 
w pre place to many independent kingdoms, this cuſtom 
a” found contrary to the firſt elements of government, 
| . the idea of independent ſtates, and political. ſocicties. 
* lt vas, however, long ſupported by prejudice, ignorance 
8 and luperſtition, by the authority: of the popes, and the 
_ hover of the clergy, and even reſpected at the time af the | 
11 reformation, The ſtates who had embraced it; offered 


to ſubmit to the deciſions of an impattial council lawfully 
iembled. At preſent they boldly declare, that they de- 
rad on no power on earth, either with reſpect to * 

or 


- 
— 


8 


9 59. 


No nation can 


be conſtrained 
with reſpect to 
religion:. #7 


. or civil government. The bee and absslüte authority 
pfl the pope and council i is abſurd in every other ſyſtem 
pe e than that of thoſe popes who reſolved to make all Chriſten. 
dom one ſingle body, : of which they pretended to be the 
| ſupreme head. Thus even catholic ſovereigns | have 


endeavoured to reſtrain this authority within fuch limits 
zs are conſiſtent with their ſupreme power; they do not 


receive' the decrees of the councils and the popes bulls, till 


after they have cauſed them to be examined; and theſe 


eccleſiaſtical laws, are of no force in their dominions, 
without the conſent of the prince. We have ſufficiently 


eftabliſhed in the firſt Book of this work, Chap. XII. the 


rights of a ſtate in matters of religion, and we refer to 


them here, only to draw juſt conſequences from them 


BY with reſpect to the condu which nations ought to ob- 
wg I ſerve with regard to each other. + 4 


It is then certain, that no one can interfere in oppoſition 


to the will of a nation, in its religious affairs, without 


violating i its rights, and doing i it an injury. Much leſs is 


any 'one allow c l to: employ force of arms to oblige 1 it to re. 


Ceres a doctrine and a worſhip which he conſiders as di. 


vine. What right have men to proclaim themſelves the 


defenders and proteCtors of the cauſe of God? He alva 
knows how, when he pleaſes, to lead the nations to the 
knowledge of himſelf,” by more certain means than thoſe 


of violence. Perſecutors make no true converts. The 


monſtrous maxim of extending religion by the ſword, is 
ſubverſion of the law of nations, and the moſt terrible 
ſcourge of kingdoms. Every madman believes he fights 
the cauſe of God, and every! ambitious man covers him- 
ſelf with this pretence. While Charlemagne ſpread fre 
and ſword through Saxony, to plant Chriſtianity ther, 
the ſucceſſors of Mahomet * wage Aki and * Africa, w 


eſtabliſh the Koran. B 1 ＋ 8 4. 11 ; 2 ' ” 
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But it is an nee of. humanity to e __ and 
lwful means to perſuade a nation to receive a religion 
that is believed to be the only one that is true and falutary. 
Miſſionaries may be ſent to inſtruct the people, and this 
care is altogether confo: rmable to the attention which every. 
nation owes to 'the perfection and happineſs 'of others. 
Put it muſt be obferved; that not te do any injury to the 
rights'of a ſovereign, the miſſionaries ought to to abſtain 
from preaching clandeſtinely, or without his permiſſion, 
2 new doctrine to his people. He may refuſe to allow | 
them the liberty of diſcharging their office, and if he 
orders them to leave his dominions, they ought fo obey. 
They have need of a very exprefs order from the King of 
lings for diſobeying lawfully a ſovereign wito commands 
xcording to the extent of his power; and the prince 


$ 60. 
Of the office of 
humanity on 
the —— of 


. = 


who ſhall not be convinced of this extraordinary order of 


the Deity, will do no more than exert his authority, by 
puniſhing a miſſionary for difobedience. But if the na- 
tion, or a confiderable part of the people, are deſirous of 
keeping the miſſionary, and following his doctrine, we 
he eſtabliſhed elſewhere the rights of the nation, and 
thoſe of the citizens (Book I. 5 hee {+ ): "where this 
dffculty is fully anſwered. 

The ſubjeck is very Beke, Mb . cannot authorize 
nn inconſiderate zeal for making proſelytes, without en- 
tangering the tranquillity of all nations, and without ex- 


661. 
8 
ought to be 
vice. * | 


ping, even thoſe who are engaged in making converts, 


o 20 inconſiſtently with their duty, at the very time 
vhen they believe they are accompliſhing the moſt me- 
fitorious work. For it is certainly performing a very bad 
ace to a nation, and doing it an eſſential injury, to 
pread in the heart of it, a falſe and dangerous religion. 
Now there is no perſon who does not beljeve, that his re- 
"gion alone is true and ſafe. Recommend, kindle in all 
hearts the ardent zeal of the miſſionaries, and you will 
e Europe overflowed with Lamas, Bonzel and Derviſes, 
File the monks of all kinds, will ſpread over Ala and 

an 


5.62. 


nations, or for a very evident divine miſſion to preach it | 
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Ales ; proteſtant miniſters will defy the inquiſition in 
Spain and Italy, while the Jeſuits will ſpread themſelves 


among the proteſtants i in order to bring them back i into 
the pale of the church. Let the catholics reproach the 


proteſtants asmuch asthey pleaſe with their luke warmneſz 
the conduct of the laſt is more agreeable to reaſon, and 
the law of nations. True zeal applies itſelf to the taſk of 
waking a holy religion flouriſh in the countries where it 
is received, and of rendering it uſeful with reſpe& to 
the manners of the people and to the ſtate; ; waiting the 
diſpoſitions of providence, for an invitation from foreign 


abroad, while it finds employment enough in its oun 
country. Let us add, that in order lawfully to under. 
take to preach a religion to the various people of the 
world, jt is neceflary that they ſhould be firſt informed of 
its truth by the moſt ſcrious examination. But why! 
do Chriſtians doubt of their religion? The Mahometan 


entertains no doubt of his, Be always ready to take ad- 


vantage of your knowledge, repreſent clearly, and with ſin- 
cerity, the principles of your belief, to thoſe who deſire to 
hear you, iuſtruct, perſuade by evidence; hut ſeek not ta 


. draw by the fire of enthuſiaſm; it is enough ſor each of 


What a ſove- 
rei n may do 
in favour of 


thoſe who 


pro- 


feſs his er fs 


in another 


us to act conſiſtenly with our own conſcience : do this 


and none will be refuſed the light, and a turbulent 
zeal will not trouble. the peace of nations, 5 

When a religion is perſecuted j in one countyy, the fo 
reign nations who profeſs it may intercede for their bre- 
thren : but this is all they can Jawfully do, unleſs the 
perſecution be carried to an intolerable exceſs; then in· 
deed it becomes a caſe of manifeſt tyranny, in which al 
nations are permitted to ſuccour an unhappy people 


( 56-)- A regard to their own ſafety may alſo authorize 


them to undertake the defence of the perſecuted, A king 
of France replied to the embaſſadors who ſolicited him 
to ſuffer his reformed ſubjes to live i in peace, that he 


vas maſter in ye kingdom. But the proteſtant . 


„„ „ nnr 
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in who ſaw a conſpiracy of all the catholics obſtinately bent 
ves WY on their deſtruction, were alſo maſters with reſpect to the 
nto ſuccouring men who might ſtrengthen their party, and 
the help them to preſerve themſelves . from the ruin with 
% „ich they were threatened. There is no longer any 
nd queſtion to be made in relation to the diſtinction between 
of liferent ſtates and nations, when it is become neceſſary 
it to unite againſt madmen, who would exterminate "mn 
to thoſe who a not el receive their NOS 
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Of the Obfervation of 2 betaween Nations." | 
UVSTICE is the baſis of all ſociety, the foes band 5 63. 


of all commerce. Human ſociety far from being an n 
ee aſſiſtance and good offices, would be no r 
longer any thing but a vaſt ſcene of robbery, if no re- | 
| ſpect was paid to this virtue, which ſecures every one in 
n. the poſſeſſion of his property. It is more neceſſary ſtill 
to between nations, than between the individuals; becauſe 
10 injuſtice has more terrible conſequences in the quarrels 
of of theſe powerful bodies politic, and it is more difficult _ 
vis WY to obtain redreſs. The obligation impoſed on all men to 
mt be juſt is eaſily ſhewp to be a law of nature: we ſuppoſe 
| i here jo he ſyſhciently known, and content ourſelves 
0- vith obſerving, that nations are not only obliged to per- 
ad form jt, (Prelim 5 5.), but that it is ſtill more ſacred * 

„e nib reſpect to them, from the ges of its _ 


1. quences. 
all Alec tes aridtly obliged as cia juſti 46. 
je with reſpect to each other, to obſerve it ſcrupulouſly, and The obligainn 


* carefully to abſtain from every thing that may violate it, cultivate and 
5 Hery one ought to render to others what 2 to them 

o reſpect their rights, and to lowe 2 in the ee 
e of them. 2 05 


„ 
This right is 
perfeR.. 


967. 
It produces I. 
Ihe right of 
defence. 


— 


968. 


2. The right of 
doing ourſelves 
ſtice. 


. 


6g. 
The 4 of 
puviſhing the 
unjuſt. 


70. 


The right of all 
nations 2gainſt 


2 that openly 
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; poſes on nations, as well as on all thoſe who are bound 
do praQtiſe it towards each other, reſults the right of every 
ſtate, not to ſuffer any of its privileges to be taken away, 


right of uſing force to make it obferved. 
nature give us a right not to ſuffer injuſtice; In vain 


could not lawfully make uſe of force, when they refuſed 


of fraud and injuſtice, and all their [rights woun ſoon 
| become r FAIT FU) 


tion; or the right of making uſe of force againſt who- 
ever attacks it, and its privileges. 
tion of a defenſive War. Top © er 


hes arms. 
© Known injuſtice is, doubtleſs, a ſpecies of injury. 

| we have then a right to puniſh it, as we have ſhewn 0 
above, in ſp aking of injuries in general (5 52.). The 0 


eren NATIONS? Hat 
{Pitt this s indiſpenfable obligation Which nature im. 


or any thing which lawfully belongs to it; for in opol. 


ing this, it acts in „ er to lhe: its duties, and 210 and 
in confiſts the right ( 949.) e erid 
This right is perfect, that is, accompanied with the 10 


In vain would 
would it oblige otbers to be juſt with reſpe& to us, if we 
to diſcharge this duty. The juſt would be at the mercy 

From whence ariſes,” as bent o many Wa firk, 
the right of a juſt defence, which belongs to every ni. 
"uy 16 me eee \ 
© Secondly, the right to obtain juſtice by „e 6 


cannot obtain it otherwiſe, or to purſue our right by force he 
This is the foundation of an offenſive war. Wil 4 
6 


right of not Rang” ende is a e i the right t 


ol ſecurity. ; e 


„Let us apply to 80 unjust, kia we 1 ſais 510 . 

( 33.) of a mĩſchie vous, or maleficent nation. If there ' 

be any that makes an open profeſſion of trampling juſtice 

under foot, of deſpiſing and violating the right oſ others, ; 

whenever it finds an opportunity, the Intereſt of human Wl | 
| 


E © ſoriety will authorize all others to unite in order to hum- 
ble and chaſtiſe it. We do not here forget the maxim 


eſtabliſhed in our preliminaries, that it does not belong 


to nations to uſurp the power of being Judges of - 
other. 


[4 
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T 


other. In W caſes, liable to the leaſt Sni 


im. 

yur ought to be ſuppoſed, that each of the parties may ee, : 
very WY ome right : : and the injuſtice of that which has commit. 
wan, WY ted the injury, may proceed from error, and not from a 
pol. ecocral contempt of juſtice. But if by conſtant maxims 
jere⸗ nd by a continued conduct, one nation ſhews that it has 

; eridently this pernicious diſpoſition, and that it conſiders e 
the no right as facred, the ſafety of the human race re? „ 
ould quires, that it ſhould be ſuppreſſed. To form and ſup- 5 : 5 
vin pon an unjuſt. pretenſion is to do an injury, not only ta 1 
we bim who is intereſted in his pretenſions but to WN at oy.” 
uſed Re in nen and to e all nations. Wt 
rey 5 
5 pH 
rſt, "” ene. a Nation may 7 in the Attions of is its 
na. | 2 linens M516 | | 
ho. Wa have ſeen in the preceding ans, what are 6 71. 
de the duties common to nations with reſpe& to The ſovereign 


ought to re- 


eich other, how they ought mutually to reſpect each venge che in- 
other, and to abſtain from all i injury, and all offence, and e ——_ 
how juſtice and equity ought to reign among them in — 
their whole conduct. But we have not hicherto con- 
kdered the actions of the body of the nation, of the ſtate, 
of the ſovereign. Private perſons, who are the members of 
one nation, may offend and ilt-treat the citizens of ano- 
ter, and may injure a foreign! ſovereign: it is for us to 
examine, what ſhare a ſtate may have in the actions of its | 
citizens, and what axe t the En n 10 . ee of o- e 
rreigns in this reſpect. | 
Whoever offends the ſtate, i injures its W diſturbs 
is tranquillity, or does ĩt a prejudice in any manner what- 
ſoerer, declares himſelf its enemy, and puts himſelf in a 
ituation to be juſtly puniſhed for it. Whoever uſes a 
citizen ill, indirectly offends the ſtate, which ought to 
protect this citizen, and his ſovereign ſhould revenge the 
injuries, puniſh the aggreſſor, and, if poſlible, oblige 
bum to make i intire iatibſaRtion z lince otherwiſe the citi- 
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F He ought not 


* 


to ſuffer his 
ſubjects to of- 
fend other nas. 
tions or * 


other, to abſtain from all offence, from all abuſe, from 
ol prejudice to others, If a ſovereign, who might keey 


them to injure a foreign nation, either in its body or in 


jects againſt foreign nations, theſe will behave in the 


— 


1 

We 4 not 
to in ute to a 
nation the 
faults of indivi- 
duals. 


$ 74- 


Unleſs it ap- 1 5 


roves or rati- 
them. 


cepts of the law of nature, which forbids all injuries; 


- courſe, which nature has cſtabliſhed between all men, we 
| ſhould ſee nothing but one nation robbing another. 


then to ſay. in general, that we have received an injuij 
from a nation, becauſe we have receive 
its members. 


the offence ought then to be attributed to the nation, 
as che author of the true injury, of which eee 
© RN IO nw eres wil 


A NATION. MAY. HAVE, er. [Rook l. 


zen would. not obtain che great” end of e cla 
ation, which is ſafety. 
But on the other ry the. nation or the "a 
ought not to ſuffer the citizens to do an injury, to the ſubs 
jects of another ſtate, much leſs to offend the ſtate it. 
ſelf. And that not only becauſe no ſovereign ought to er. 
mit thoſe who are under his command to violate the pe 


but alſo becauſe nations ought mutually to reſpect each 
all injury, and, in a word, from every thing that may be 
his ſubjeQs within the rules of juſtice and peace, ſuffer, 
members, he does no leſs injury to that nation, than if 
he injured them himſelf, In ſhort, the ſafety of the ſite, 
and that of human ſociety, requires this attention from 


every ſovereign, If you let looſe the yeins of your ſub- 


fame manner to you; and inſtead of that friendly inter 


However, as it is impoſſible for the beſt regulated ſlate, 
or for the moſt vigilant and abſolute ſoyereign, to mode 
at his pleaſure all the actions of his ſubjects, and to cot: 
fine them on every occaſion, to the moſt exact obedience, 
it would be unjuſt to impute to. the nation, or to the 
ſovereign all the faults of the citizens. We ought nat 


it from one d 


But if a nation, or its ee, approves 3 ie 
the fact committed by a eitizen, it makes the act its on 
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If the offended inte kevps the guilty-in NR $75. 
nay, without difficulty, puniſh him, and oblige him to becher, 
make ſatisfaction. If the guilty eſcape and returns into the offended. =- 
f AO II | 
rerei Mo bg 

porn thief enen: not to ſuffer. his ſubjects 6 '$ 76. 
moleſt the ſubjects of others, or to do them an injury, n The duty af 


reſſor 
much lefs ſſiould he permit them audacioufly to offend — 1 


foreign powers : he ought to oblige the guilty to repair te 
damage, if that be poſſible, to inflict on him an eren 
plary puniſhment, or, in ſhort, according to the nature „„ 
of the eaſe, and the circumſtances attending it, to deli- e 
rer him up to the offended ſtate, there to receive juſtice. / 

This is pretty generally obſerved with reſpect to great | 2 
crimes, or ſuch as are equally contrary to the laws, and 2" oy 
robbers, are ſeized every where, at the deſire of the-ſove= 8 
reign in the place where the crime was committed, ang 
delivered up to his juſtice. They go ſtill farther in the 

hates that are more ſtrieUly related by friendſhip and good po | 
xcighbourhood : in the caſe of thoſe who commit com- 14 
obliged to make reparation, or to ſuffer a flight civil pu- 

aiſhment ; the ſubjects of two neighbouring ſtates are 

reciprocally obliged to appear before the magiſtrate of the 5 ; 
place, where they are accuſed of having failed in 


their duty, upon a Tequiſition of that magiſtrate called 


Letters Rogatory, they are cited according to law, and 
obliged to appear before their own magiſtrates: an admi- 
nble inſtitution, from which many neighbouring ſtates | 
lire together in peace, and ſeem to form only one republic! 
This is in force throughout all Switzerland. As ſoon a8 
the Letters Rogatory are prepared in form, the ſuperior 
of the accuſed ought to let them take effeft; it is not for 
him to know whether the accuſation be true or falſe; he 
ought to preſume on the juſtice of his neighbour, and not, 
to break by his diſtruſt, an inſtitution ſo proper to pre- 
lerve * . ben them: however, if by 
conſtant 
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ce c onſtant experience he finds that his ſubjects are diſturb- 
cd by the neighbouring magiſtrates, Who call them b« 
fore their tribunals, he is doubtleſs permitted to think of 
the protection he owes to his people, and to refuſe the 
rogatories till they have given him a reaſon for the abvſe; 
And intirely removed it. But he alſo is to — hi 
e e 1 and to ſet them in a fair light. 5 
9% The ſovereign who refuſes to caute a bee to be 
Nie recs 1 by his ſubje cd, or to 'punif 
_ 57 4 2 the guilty, or, in ſhort, to deliver him up, renders him. 
ſault and of- ſelf in ſome meaſure an accomplice in the injury, and 
29885 becomes reſponſible for it. But if he delivers up, either 
the goods of the guilty, or makes a recompenfe, in caſes 
, that will admit of reparation, or the perſon, to render 
him ſubject to the penalty of his crime; the offended hu 
nothing farther to demand from him. King Demetrius 
having delivered to the Romans thoſe Who had killed 
their ambaſſador, the ſenate ſent back, reſolving to re- 
ſerve to themſelves the liberty of puniſhing that crime 
by revenging it on the King himſelf, or on his\domi- 


nions 4. If this was really the caſe; and if the King had | 


no ſhare/in the aſfaflination of the Roman embaſſador, 
the conduct of the ſenate was very unjuſt, and only wor- 
thy of men, who ſought a eee = cover ao: e 
tious enterpriſes. 

"x 4 © In ſhort, there is Leber in 1 Ps Aab i 
2 * 4 im kh is guilty of the baſe attempt of its members 
os 9 This is when by its manners or the maxims of its go. 
eee _ vernment it aceuſtoms, and authorizes its citizens to 
| _ plunder, and uſe all foreigners indifferently, or to make 

inroads into the; neighbouring countries, &c. Thus the 
nation of the Uſbecks is guilty of all the robberies com- 
mitted by the individuals of which it is compoſed;  'The 
princes whoſe ſubjects are robbed and maſſacred, and 


whoſe lands are infeſted = theſe robbers, Wee 


E r n e n 
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urb⸗ niſn the e 0 nation. What do Lay 2. Wnationshave | o + ö i 
bet a right to enter into a league againſt ſueh a people, tore- 5 k : * 


preſs. them, and to treat them as the common enemies of . 
the human race. Chriſtian nations have no leſs a right e 
to unite againſt the barbarous. republics, in order to de- 

ſro thoſe haunts, of pirates, among whom the love of 

plunder, or the fear of a juſt chaſtiſement, are the only 85 
| les of peace and war. But the corſairs have the pruns 
lence to reſpect thoſe who are moſt able to chaſtiſe them 1 
ad the nations Who knom how to enjoy freely a rich e 99 0 
e are eee at its een out of ne of © 
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| Of the Domain, in en A ANN: | 

E have explained in Chap. XVIII. Book I. how a 56 79. 

nation pofleſſes à country and occupies. its de- Sage dens 

main and government. This country, with every thing 

neluded in it, becomes the property of the nation in ge- 

eral, Let us now ſee what are the effects of this pro- 5 

perty, with reſpect to other nations. The full domain is 

deceſſarily 2 proper and excluſive right: for if I have a 

ful right to diſpoſe of a thing as I pleaſe, it follows from 

thence, that others have no right to it at all: ſince if they 

tad any, 1 could not freely diſpoſe of it. The particular 

domain of the citizens may be limited and reſtrained 

ſreral ways by the laws of the ſtate, as it always is by the 

eminent domain of the ſovereign; but the general do· 

main of the nation is full and abſolute; ſince its authority be 

wer the land cannot be limited: it excludes all right on 

de part of ſtrangers. And as the rights of a nation 

"ht to be reſpected by all others (g 64.) none can 

pretend to any with reſpect to the country that — 

io that nation, nor ought to diſpoſe of it, without its 

3 any more n ns e viſe Weg in 
le country... 4 NOT POET 


: 
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60% 0 dess of Ge unden ürkendb de every FO! 
A polleſes'by a juſt title + it comprehends- its ancient ang 
3 original poſſeſſions and all its acquiſitions made by mean | 
Juſtin theniſelves, or feceived as fuch by nations; con. 
coſſions, purchaſes, conqueſts made in wat carried on 
in form, Sec. And by its poſſeſſions, we 'ought not oni 
to underſtand its lands, Gu RPO og" 
681: The goods even of the individuals in their to 
The Foods of. oiight & be ednſidered as the goods of the nation, in re. 
. They, in ſome ſort, really belong 
reſpeck to lo- t it fro the right it has over the goods of its citizen 
* beeauſe they make a part of ſum total of its riches, ant 
. augment its power; and becauſe the nation has an in- 
tereſt in the protection it owes to its members. In ſhort, 
it cannot be otherwiſe, fince nations act and treat toge- 
ther in a body in their quality of political focieties, and 
95 are conſidered as fo many moral perſons. All thoſe'who 
form a ſociety, 'a nation, being corfidered by foreign 
| ſtates, as making only one whole,” one fingle perſon; 
all their wealth together can only be conſidered as the 
wealth of that ſame perſon. And this" is ſo true, tha 
each political ſociety may, if it picifes; eftabliſh a. cam. 
munity of goods, as Campanella did in his republic af 
the ſun. Others will not inquire, what it does in this 
reſpect: its domeſtic regulations make no change in its 
rights with reſpect to ſtrangers, nor in the inner is 
Ry es CR Preys 
„„ FR 
„ N 
* A conſequence waar havin e pe the goods of another, 
he Had, 195 it has a right indifferently to the goods of the citizeas of 
/ "that; part, till the diſcharge of the obligation. Tis 
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ante is of rat uſe, as ſhall he mee frown. 

| $ 83. | The general domain of the nation over the lands i 
The fem Ae is Ae bens with the empire: for in 
of the nation eſtablithing itſelf in a vacant country, the nation, cer- 
e Penne did not 1 to have the leaſt deren ther 
on 


reiguty. 


1 


* 


up: VI] drann v. 0 
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— int b4W MhGuld an tigEpGHSeHt hk . 
ben wweidd havitig authority ät Home ? Thus we Rave als - - 
ready obferved (Book I. 9 26g.) that in polſeffitiy a ebun- 
ty the nation is preſumed ts poſſefs dt the ſame time ite 


prernment, We ſhall here proceed farthier, and ſhew 


the natural connection of theſe two rights in an ifitleperis 


dint nation: How ſhould it govern itſelf at its pleafufe 


in the country it Inhibits; if It cammot truly and àbfolute- 


ly diſpoſe of it ? an how ſhöuld it have the full and ab 


lute domain ef the place in which it has #6 cbmmand ? 
Another u Toverdighty; and the Fights it eduiftehtids; 


nuſt take a wu ies freedom of diſpoſal. Add to this, the 
eminent domain which eonRitates a part of us ſbereign- 
ty (Bock I. 5 24% and you Wil kite better perceive the 
itimate eonnectlon there is between the domain and ths 
etiplts of the nation. Thus What is culled the 3% 45. 


main, which is nothing but the domaity of the body 


of - the nuten; bt. ef the ſopereign ns rpreſents 


* every Where" ehſdered ag ihſepafäble from the 


ſovereignty. "Fs e main, er the dbfriniti rgs 


duced to the rights that may Befong to à partieulat pets 


on in the ſtate, ay Be ſeputsted from the: Emipite : atid 


tothing prevents ine poflibihy ef its belongihyg to n h: 


don, in places chat are not undet its obedienee. Thus 


muy ſovefeigns have fiefs, ad other propettles, in tie 
ads of unsthet prince: has ME Jong chem in 


the man ter ef individuals. 


Das empire united to the — eſtiBfiſhes the j. 5 | 
riſdiftion of the ation it its territories, of the country EY 


that belongs to it. It is that, or its ſoheteiga, who is to 


bereite huſtiee iu wif the places under his obedietice, to 
like coptiſzanes 6f the primes er rad the ditt 99 


tees that wife in the eountry. 


Other nations enght 0 reſpeLd thi right And a6 the 2d. 


miniſtration of juſtice neceſſarily requires that every. de- 


e be eſtcemed 2 4 


EffeQs of the 
323 in 
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reigners find. themſelves intereſted, has been decided in 


: form, the ſovereign of the defendants cannot hear their 


complaints... To undertake to examine the Juſtice of 2 


: | definitive ſentence, is to attack the juriſdiction of him 
who has: paſt it. The prince ought not then to interfere 


in the cauſes of his ſubjects in foreign countries, and to 
grant; them his protection, excepting in the caſes. of 2 
refuſal of juſtice, palpable and evident injuſtice, A m- 


nifeſt violation of rules and forms; or, in ſhort, an odious 
diſtinction made to the prejudice of his ſubjeQs, or of 
| foreigners i in general. The court of. England has eſtz- 
bliſhed this maxim, with great ſtrength of evidence, on 
5 occaſion of the Pruſſian veſſels ſeized and declared good 


prizes during the laſt war *. What is here ſaid has 10 


relation to the merit of that een cauſe, aht 
te on fact s. 


4 


In conſequence of theſe, rights of juriſdiftion, the te- 
8 made by the judge of the place within the extent 
of his power, ought to. be reſpected, and to be in force 


among foreigners. For example, the judge of the domi · 


cil is to nominate tutors and guardians for "minors and 
- Adiots., The law of nations which has an eye to the 
common advantage and the good harmony of nations, 


will then have this nomination of a tutor or. guardian be 
valid and acknowledged in all countries where the pupil 


may have any concern, Uſe was made of this maxim in the 


et - 4 : year 1672, even with reſpect to a ſovereign}; The Abbe 


of Orleans, Sovereign Prince of Neufchatel in Switzer 

* land, being incapable of . managing his own affairs, the 

King of France gave him for a guardian, his mother the 

Ducheſs Dowager of Longueville. The Pucheſs of 

Nemours, the ſiſter af chat. + PFINCes, pxetended. to. the 
y ip for the | T1 


11 NAmIONs. 4 4 
fo die of the Ducheſs of Longuevil Lt J 
dn by the three ſtates of hed country. Her advocate found - i 99 
their ed her right on that ener being eſtabliſhed guardian 9 
of 2 by the judge of the place. This was applying a juſt = 
hin principle very in: the domicil of the prince could be no 4 | 
lere where but in his ſtate, and the authority of the Ducheſs / — 
| to % Longueville became firm and lawful at Neufchatel, = 
ff 2 only by the decree of the three ſtates Who alone 1 Aa; bo 3 
ma- nskt to chuſe a guardian for their ſovereign. | Zink: e ' 1 
ous In the ſame manner the validity of a 3 25 t0 ai 1 
% form, can only be decided by the judge of the domicil , 
ſtz- whoſe ſentence delivered in form ought to be every Where - 
on acknowledged. hut without affecting the validity of che I 
0d teſtament itſelf, the bequeſts contained in it, may be diſ- 4 
no puted before the judge of the place where the effects are 1 
. bruated, becauſe thoſc effefts can only be diſpoſed of con- * 
45 formably to the laws of the country. Thus the ſame Abbe * 
le- of Orleans we have juſt mentioned, having appointed the - L 
nt Prince of Conti his univerſal legatee, the three ſtates of I 
ce Neufchatel gave the inveſtitr re of the principal ity to the 9 
Us Ducheſs of Nemours, without ſtaying till the parliament = 
id of Paris had pronounced their decifion on the queſtion. of „ 
ic o teſtaments oppoſed eee eee —— 
5, | declaring that the ſovereignty was unalienable. Beſides, 
e il be ai on ths occaion, that the domicil o | 
1 "the prinee could be uo where bot in the ſtate. Farr, 4 
e Every thing included in the country belong: to hs 12 q 
e nation and nobody beſides itſelf, or he to whom it. has Of — i 
- evolved-its' right, being able to diſpoſe of it (5.79.0 3 en | 
e if it has left uncultivated and deſert places, in the country. 1 
* o perſon whatſoever has a right to take poſſeſſion of them | 
f vithout its eonſent. Though it does not maße actual ue 
, of them, theſe places belong to it, it has an intereſt in = 
| preſerving them for future uſe, and ought not to be a- TT 
n er ne the manner in ien "wm 1 
A * Memoir of Mad the cet of . pu. 5 
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3 r e „ wha 
we have obſerved above (Book I. 5 81.) 1 ue potion ern 
lawfully. appropriate to itfelf a tos diſpraportiongdexten- 
five: country, and reduee other nations to want ſubſiſtence, 


and a place of abode. A German chief in the time of | 


Nero ſaid to the. Romans, As heaven belongs to the 
1 « pods, ſo the earth is given to the human race: deſert 
e ecuntrias are comman to allÞ : by which he would 
5 let his proud conquerors know, that they had no right to 
reſerve and appropriate to themſelres a. country: which 
they left deſert. The Ramans had-laid waſte à ebain of 
countries along the Rhine: to cover their provinces from 
the incurfions of the barbarians. This Germany's remon- 
1 ſtrance would have kad a guod fontida tian, had the Ro- 
ks | mans pretended to keep: without reaſon à vaſt contuy 


which was of na uſe ta them: but theſe lande which they 


would not ſuffer to be inhabited, ſerving as à rampant 


againſt nar meg nenen eee 


empire. 
= Lp . FR eu Sennen 
duty of the equally: agreeable to the dictates of humanity, and te the 
1 8 mw particularadvantage of the ſtate, to give: thebe doſert places 
to rangers who are willing to clear; the land and te 
render it valuable. The beneficence ob the ftate;thus turn 
to ĩts own advantage, it acquires neu fubjedt2,; and: aug- 
nauents its riches and powen. | This/1s:the-prattice:in Ames 
„ rien; and by this wiſe method, the Engliſh haue carried 
; tei ſettlomenits in the Nev World to a deguee of power, 
3 hich has conſiderably: increaſed that of the nstien. Thus 
$3 e e eee re bags 
tates laid waſte by the calamitics of antient wars 


* 


— K——-H | 


. in the primitive communion certain things that have not 
es rn wat yet had a maſter, or of appropriating to irfelf- the night 
— eee nn . 


tad yu. 


for which thay eoveney is cotvrenient. And 4 el riſe . 
is of uſe, it id, doubtleſs, preſumed; that the matidn 
reſerves it to itſelf; It belongs to it then; to the Exolution 
of ſtrangers, unleſs its laws exprefoly declare otherwiſe, 
is thoſe of the Romans, which left wild beaſts, fiſh, &c. 
in the primitive communion. No foreignet has then a 
natyral right to hunt, or ſiſn, in the territories of the . 2 On 
ſtate, to appropriate to himſel a treaſure found there, &c 1 
Nothing hinders à nation, or ſovereign, if the "wp „„ 
permit, to have the power of granting ſeveral privileges Rs. | 
in his territories to another nation, or in general to ſtran- ne 
gers; every one being able to diſpoſe of his property, as 
be thinks proper. Thus feveral. ſovereigns in the Indies 
have granted to tho trading nations of Europe the right of 
having factories, forts, and even fortreſſes and garriſons 
in places wirhin their dominions. We may in the fam |. 
nmner give- the riglit of fiſhing in a rjyer, or on te 
coaſty that of hunting in the foreſts, & e. and when once 55 
theſe rights have been validly ceded, they oonſtitute a 


r 


bay part of the poſſeſſions of him who has acquired them, and 

the. . eee g e g ONE. 

| to ' Whovver . chat W is a crime, awd that we 6 90. F 
0 re not allowed to ſeize by force the goods of another, It isnot all. 
ve in acknowledge, without any other proof, that no mu- naten out ct 4 
ne · jion has a right ic chaſe- another people from the country K n 

ried they inhabir, in order to ſettle in it themſelves: for not- 

ver,  vithſtanding the extreme inequality to be found in cli- 15 

us mates and lands, every people ought to be contented with a 

Fl that which is fallen to their fhare. Will the conductorg 


of nations defpiſe 4 rule that conſtitutes all their ſafety in 
civil ſgcivty 2 Let this facred rule be intirely forgotten, 
nd the peaſant wilt quit his thatehecd cottgge to inyade 
the palaces of the great, or the delightful! pofſeMMicnis of | 
the rich. The. antient Helvetians, difcoritented with 
thor native ſoil, burnt al} their habirgtions, and niarthed 
oy MOLE AD IRON untries om 


* 11 


8 


| the ſou fourth of Gaul. But 8 revetved a denke leſſon 
1 from a conqueror more able, and till leſs juſt than they: 
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Cæſar defeated them, and ſent them back into their own 


country. Their poſterity, however, more wiſe than 


they, confined their views to. the preſervation of the 
lands, and the independence they had received. from 


nature; they lived contented, and the er of free 
hands counter-balanced the Kerility of the ſoil. En] 


There are conquerors who aſpiring after nothing but 


| enlarging the bounds. of their. dominions, without driy- 
ing out the inhabitants from the country, content them- 


ſelves with ſubduing them :.a violence leſs barbarous, but 
not leſs unjuſt : in. ſparing the wealth of the individuals, 


they ſeize all. the rights of the e 152 the fore- 


992. 


The limits of 


territories 
ought to be 
carefully ſct- 
tled. 


" Sides the leaſt uſurpation. over the corphtony of e 
is an injuſtice; in order to avoid being expoſed to it, 


and to prevent every ſubject of diſcord, every occaſion of 
: quarrel, the limits-of territories 'ought to be marked out 
with clearneſs and preciſion... If thoſe who. drew up the 


treaty of Utrecht had applied on ſo important a ſubject, 


all the attention it deſerved, we ſhould, not ſee France 


and England i in-arms, in order to decide by a bloody war 


what are the bounds of their poſſeſſions i in America: but 


ſome obſcurity, ſome uncertainty, is often deſignedly 
left in conventions. to furniſh the means of a rupture. 


An unworthy artifice in a tranſaction wherein good faith 
_ alone ought to preſide! We have alſo ſeen commiſſaries 


Of he „ 


5 of STE: itory. F 


. 


endeavour to ſurpriſe or corrupt thoſe of a neighbouring 


ſtate unjuſtly to gain for their maſter ſome leagues of 


territory... How can princes or miniſters allow themſelves 


in praQtices that would dimonour a private man? 
They ought not only to be far from uſurping the terri- 
tory of another, they ſhould alſo reſpe& it, and abſtain 
from every act contrary. to the rights of the. ſovereign: 
for a foreign nation can claim no right to it G 79) 
e canoes _ without — an to the ſtate 


enter 
pe” 
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enter ſword i in hand into his territories in purfulr of a cri- 
minal, and take him from thence. This is at the ſame 
time injuring the ſafety of the ſtate, and offending 


4 


againſt the rights of the empire, or the- ſupreme authority 


of the ſovereign. This is what is called a violation of 
territory; and among nations there i is nothing more: ge- 
nerally acknowledged as an injury that ought to be re- 


pelled with vigour, by every ſtate that would: not ſuffer 


itſelf to be oppreſſed! We ſhall make uſe of this prin- 


ciple 1 in ſpeaking of war, which gives occaſion for © wy 2” 


queſtions on the rights of territory. — 
The ſovereign may forbid the entrance. 'of his en 


either in general, to every ſtranger, or in a particular 


caſe, or to certain perſons, or on account of certain af- 
fairs, according as he ſhall find it moſt for the advantage 


of the ſlate. _ There is nothing in all this, that does not 


low from the rights of the domain and the empire: every 
one is obliged to pay a reſpect to the prohibition, and 
he who dares to violate it, incurs the penalty decreed to 


tender it effectual. But the prohibition ought to be 
hovn, as well as the penalty annexed to the diſobedi- 


ence ; thoſe who are ignorant of it, ought to be informed 
whey they make their appearance, in order to cnter-the 


county. Formerly the Chineſe, * fearing leſt the com- 
merce of ſtrangers ſhould corrupt the manners of the na- | 
ton, and make an alteration in the maxims of a wiſe, _ 


but ſingular government, forbad all people entering the 


empire: a prohibition that was not at all inconſiſtent 


vith juſtice, provided they did not refuſe the fuccour re- 


| quired by humanity, to thoſe whom a tempeſt or ſome 


neceſſity obliged to appear on their frontiers- It was ſa- 
lutary to the nation without injuring the rights of others, 
Ir even the duties of humanity which permit us, in calc 
of competition, to prefer ourſelyes to others, ; 
If two or many nations diſcover, and poſleſs at | the 


of the prohibi- 


tion to enter 
the territory, 


95- _ 


lame time, an iſland, or any bther deſert land without e 


aſter e agree herween ts I may DM F | 


bn 
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of 2 poſ- 

a lan - 

ſeſſed by A pri- 
vate OY. 
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an equitable parrition; but if they. eannot n each 


will have the rights of empire, and domain of the rau in 


which they firſt ſettled. 


An independent private EO whether be has been 


driven from his country, or Whether be has legally Quit 


ted it of himſelf, may ſettle ip a country which he findz 
without a maſter, and there poſſeſg an independent dp 


main, Whoever would afterwards make himſelf maſter 
af the intire country, could not do it with juſtice without 

| reſpecting the rights and independence of bis perſon, 
But if he himſelf finds à ſufficient number of wen who 
egg to live under his laws, he may form a ber 


withip the country he has diſcorexed, and poſęeſ 


: — both the domain and the empire. But if this private 
_ perſon, acrogates to himſelf alone av excluſive, right to: 


eeuntry- in axder to be a manarch there without ſybjeck, 


- people will jullly laugh at bis vain. pretenſions p a foil 


ang, ridiculous, poſſeſſion can, produce no real right. - 
There are alſo other means by which a private per 
fap may found, a, new ſtare. Thus in' the eleventh 


| century, ſame gentlemen of Normandy founded a neu 
empire in Sicily, after having conquered it from the com- 


mon ohamiss of Chriſteudom. The quſton, ol the nation 
permitted the citizens to quit their cquntry, in * to 


| | Wok their fortune elſe where. 


When many independent 1 are ſettled i in 2 


annere they. poſſeſs the free domain, but "without 


empire, ſince they do. not, form a pdlitical fociety. No- 


bad cap, ſeise the e empire of this country : dude thu 


won be to. make theſe families (ubjeQs. in ſpite. of then 
ſelyes, and nd man has à right to command men who ar 
frea hon if they, do not voluptary ſubmit te bim. 
E theſe families have; fixed ſertlements, . the plice 
each poſſeſſes properly belongs, to. chat family: the ell « 


| thacouninys. of which, they male ng, uſe, being k in 


the primitive: communion, belongs to the firſt goſſelor 


| e 
„ F 


Familis 


od 


6 3 2 


E 2 8 


: F un 


Families wandering in a country, as the nationg f 
in WM icpherds who palb over it, according as their wants re- 
uc, poſſeſs it in common; it belongs to them exclu- _. 
een ich of all other nations, and we cannot without 
uit- juſtice deprive them, of the countries that are appro- 
nds priated to their uſe, 1 But let us here recollect what we 
db. we fhid more than oncę (Book I. $ $1, and 20g. Book 
dg 11. ; 85-) : the Indians of North America had no right to 
out propriate alt that vaſt confinent to themſelves ; and 
fon, provided that people arg not teduced to want land, others 
ho might, without injuſtice, ſettle in ſome parts of a region 
new which they were not in a condition to inhabit intirely. 
eh WY if the Arabian ſhepherds feſolyed carefully to cultivaty 
date the land, a leſs ſpace might be. ſufbicievt for them. In | 
a 4 the mean time no other nation has a right to reduce 
b. their bounds, ates; it be under an abfolute Want of land. 
liſh For, in fine, they poſſeſs their country, they make; uſe 

; of it after their manner, they reap ftom it an advantage 
per. WY fiitable to their manner of life, and in which they rex ' 
nth BN ceive Jaws from no one. In a cafe, of preſſing neceſſity, 

new | think, people may, without injuſtice, ſettle in a part 


Oe of this country, on teaching the Arabs the means of 
tien rendering it, by the cultivation of the earth, ſuſficient 
I. to for their wants, and thoſe of the new inhabitants. 
A It may happen that a nation may be contented win 
n 1 8 poſſeſſing only certain places, or appropriating to itſelf Poſſeſſion of. 
bout certain rights i in a country that has not a maſter, and be 3 
No. little defirous of poſſeſſing the whole country. In this e mY 
thy e caſe, another may take what the firſt has negleQed; | 1 
em. but this cannot be done without allowing them an intire 
) are and abſolute. independence with reſpect to all the rights 1 
, xcquired by the firſt. In this caſe it is proper that a re- : 
lace puation ſhould be made by a convention, and d is bel. , 11 
ſt a low omitted among civilized nating, PE Wy 
4 in 3 | 
lor. | : e 
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The general 


idea of the con- 
duct the ſtate 


ought to have 
towards ſtran- 


gers. 


5 travellers. The relation that ſubſiſts between them and 


{ 190 
Of the entering 
the n ; 


all theſe eircumſtances, combined and applied according 


duct that ought to be obſerved towards them, which con. 
ſtitutes right and duty, with regard to them. But the 
intention of this chapter is not ſo much to ſhew, what 


ROLES WITH RESPECT . (Book 1 


4 2 n F 
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8 24 14 Sve 4 3 
* g 1 W * N 1 - MES 


* MH: A p. v. 


hs Fals AE” reſpe? 2 Foreigner. 1 gl i 
W bat already treated (Book I. 5 $45 of the 
15 inhabitants, or of the men who reſide in a coun. 
try where they are not citizens. We ſhall only trex 
here of the ſtrangers who paſs or ſojourn i in a country for 
the management of their affairs, or in quality of men 


the ſociety i in which they are found, the ends for which 
they travel and reſide there, the duties of humaniy, 
the rights, the intereſt, and the ſafety of the ſtate which 
receives them, the rights of that to which they belong; 


to caſes and circumſtances, ſerve to determine the con, 


humanity and juſtice require towards ſtrangers, 28 ty 
eſtabliſh the rules of the law of nations on this ſubject; 
rules tending to ſecure the rights of each, and to hinder 
the repoſe of nations being Giturhed by the quarrels df 
individuals, _ 

Singe the lord of the territory may forbid its being en- 


tered when he thinks proper (5 94.), che has, doubtleſs, 


a power to make the conditions on which he will admit 
of it. This, as we have already ſaid, is a conſequence 


of the right of domain. Can it be neceſſary to add, that 


the miſter of the territory ought here to reſpect the dv- 


ties of humanity? Tis the fame with reſpect to all rights 


the proprietor may freely uſe them, and he does no in · 
jury to any perſon by making uſe of them; but if he 
would be free from Al guilt and keep his conſcience nc 
he will never make any other uſe of them but ſuch 3513 


-moſt conformable to his duty. We ſpeak here in gene- 


ral of the rights which belong to the lord of the country, 
reeſervinz 


Chap. VILJ 10 FOREIGNERS. 


reſerving for the following: ages the examination of 
e caſes in which he cannot refuſe an entrance into his 


vards all mankind on other occaſions obliges him to- of ha 
mit the paſſage into, and a reſidence i in, his ſtate. - 

If the ſovereign annexes ſome particular e e to 
the permiſſion of entering iato his territories, it ought to 
te done in ſuch a manner, that ſtrangers may be inform- 
ed of it, when they preſent themſelves on the frontier. 
There are ſtates, as China, and Japan, into which all 
foreigners are forbid to penetrate, without an expreſs 
permiſſion : ; but i in Europe the acceſs 1 is every where free 


in ſome countries to vagabonds. | | 1 
But even in the countries where every ſtranger. freely 
enters, the ſovereign is ſuppoſed to allow him acceſs, only 


Imean the general. laws made to maintain good order, 
and which have no relation to the title of citizen, or of 
ſubject of the ſtate. The public ſafety, the rights of the 
zation, and of the prince, neceſſarily require this con- 


he e enters the country, as he cannot preſume on having 
acceſs upon any other footing.” The, empire has the right 
of command in the whole country, and the laws are not 
confined to regulating the conduct of the citizens among 
themſelyes ; but they determine what ought to be ob- 
ſerved by al orders of people Shronghoge the whole ex- 


: tent of the ſtate, j of 2 


In virtue of this ſubmiſſion, as ftrangers he commit 
a fault, ought to be puniſhed according to the laws of the 
country, The end of pains and penalties i is to render 
te laws reſpected, and to maintain order and fafety. 

From the ſame reaſon, the diſpute. that may ariſe be- 
tween the ſtrangers, or between a ſtranger and a citizen, 
ought to be terminated by the judge of the place, and alſo 
PO to the 12100 of the . And as the diſpute 


4 


. 


rnitory; and we ſhalf ſee in Chap. X. how his duty to- 


toevery perſon who is not an enemy of * * except 


2 


9101. 
Strangers are 
ſubject to the 


won this tacit condition, that he be ſubject to the laws; laws. 


tion; and the ſtranger tacitly ſubmits to it, as ſoon as 


6 102. 
And puniſhable 
_ — 2 to the 


s 103. 
a is the 
judge of 
diſputes, my 


3 


to be proſecuted before his judge, who alone has a ri 


- 104. 


The protection | 
doe to ſtran- 


gr1's. 


made this rule one of the articles of their alk, a 
order to prevent the quarrels that might arife from a 


this defendant has his domicil, or that of the place whe 
the defendant is, when any ſudden diſheulty ariſes, pr 


annexed to fuch an eſtate. In this laſt cafe, a8 hel 


-cided in the ſtate on which khey depend. 


tion of a nation ought to be reſpected by the other fore 
" reigns, and in what caſes only, they may interfere in the 


5 them, he engages to protect them as his own ſubjedk, 
oe to make them enjoy, as much as depends on him, u 
intire fecurity. Thus we fee that every ſovereign who 
has given an afylum to a ſtranger, confiders himſelf 19 


| fubject. Hoſpitality was in great honour among the m. 


| RULES WITH RESPECT - Book 


projerty ariſes from the refuſal of the e 
pretends not to owe what is demanded of him; it ſoſ 
lows from the fame principle, that every defendant ou 


to conſtrain or condemn him. The Swiſs have wi 


that were formerly too frequent in relation to this * 
The defendant's judge, is the judge of the place whey 


vided it does not relate to an eſtate in land, or to a ri 


poſſeſſions ought to be enjoyed according to the law d 
the conntry where they are ſituated, and as the right of 
granting the poſſeſſions is veſted in the ſuperior of 
country, the diſputes relating to them gan only be & 


We have already ſhewn in (5 84.), how the feine 


cauſes of their ſubjects, in foreign countries, 5 
The ſovereigu ought not to grant an entranee into his ſt 
to make ſtrangers fall into a fnare: as ſoon as he receins 


leſs offended by an injury that may be done to him, than 
he would be by an act of violence committed on his own! 


tients, and even among barbarous nations, ſuch a te 
Germans. Thoſe ſarage people who' treated ſtrangers, 
that Scythian nation which facrificed them to Dian 


2 The Taurians, ſee Maas oy Zak c 
ape bo. mg were 
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m held in abborrance by all nations, and Grotius juſtly . 

1 that their extreme. ferocity cut them off from hy». © 

A All other nations had à right to unite thais: I 

es in order to chaſtize . . 

From a ſenſe of gratitude for the protectios Sete Fe $ 105; 

um, and the othar advantages he enjoys, the ſtranger eg 9 5 

abt not to conſine himſelf to the reſpect due tothe laws 

of the country, he ought to aſſiſt it upon oecaſion, and | 

p contribute to its defence, as much as his being a eit i- 

n of another ſtate may permit him. We ſhall ſee. 

where what he can, and ought to do, when the coun». 

hs cojuged in war. But nothing hinders his defend- 

pg it againſt pyrates or robbers; againſt the ravages- 

dete. or the devaſtation of ſire. Can he pre- 

id to live under the protection of a ſtate and to partici- 

! in a multitude of advantages, without doing any 

yg for its defence, and to bea tranquil ſpeQator of the 

3 which the citizens are expoſedꝰ 

lndeed he cannot he ſubject to the taxes that hang only!) 9 106. 

relation to the citizens; but he ought to contribute his To Sa ela, 

hare to all the others. Being exempted from ſerving im. 

r militia and the tribute deſtined for the ſupport of the 
ts of the nation he wilt pay the duties impoſed upon 

wikon merchandize, &c. and, in a word, every 

ig that bas only a relation to his reſidence in the eoun- 

da which brought him thither. 

The citizen or the fubjeC of a ſtate who abſents . 3 105. 
if for a time without any intention to abandon the: ſo- Strangers : 

ian ene en dere Em Joe hin privi- — 

r by his abſence: he preſerves. his rights, and remains 0. 

md by the fame obligations. Being reerived in a for, | 

n country, in virtue of the natural focicty,, the com- 

— wad commerce, which nations are abliged 

cultivate with each other ( Prelim. g 11 and 12. Book 

u.) he ought to be conſidered there, as 2 mem- 
7 of his own nation, and treated as + ſuch. e 

en 


1 


427 


F 108. 


The ſtate has 


no Tight over 
the perſon of a 
ſtranger, - 


8 


to the enemy. From the voyages of the Dutch to 


9109. 
Nor -of A* 


wealth. 
4 >,» IE. I» 


nations, and in general thoſe of all mankind, cannot at. 


ritory. The ſtranger cannot pretend to enjoy the Hbet⸗ 
er of living in the country without reſpecting the laws; 

1. he violates them, he is puniſhable as the diſturber o 
the public peace, and being guilty with reſpect to ſociety; 
the commands of the ſovereign : but if ſuch things are 


may quit the country. Free at all times to leaye it, the 
people have no right to detain him, except for a time, 


. detained the ſtrangers who were ſhip-wrecked on their 


trary to the law of nations was practiſed in his time in 


to him on account of his being in a foreign country, 
it ſtill is a part of the totality of the wealth of his nation 
(5 81.) . The pretenſions which the lord of the territory 


be then equally contrary to the rights. of the proprietor 
and to thoſe of the nation of which he is a member. 


1 7 and a member of his own e 8 10 


RULES WITE 
Tue Nate, which ought to. reſpe&t the rights of othe 


rogate to itſelf any power over the perſon of a ſiranger, 
who does not become a ſubject by entering into the tex. 


but he is not obliged to ſubmit, like the ſubjects, to al 
required from him as he is not willing to perform, he 
and from very particular reaſons, as in a time of wat, 
from the fear, leſt knowing the ſtate of the country, and 
the ſtrong places, he ſhould communicate his knowledge 
Eaſt-Indies we learn, tha the Kings of Corea forcibly 
coaſt; and Bodinus affures us ©, that a cuſtom ſo con 
Athiopia, and even in Muſcovyy This is wounding 
both the rights of private perſons and thofe of the ſtate i 
which they belong. Things have been greatly changed 
in Ruſſia; a ſingle reign, that of Peter the Great, 


no that vaſt empire in the rank of civilized nations. 
The property of an individual does not ceaſe to belon 1 


might form in reſpect to the wealth of a foreigner wou 


Since the ſtranger remains ſtill a citizen of his coun 


Tight 


* Mn n Ay VI. 


„ A an a besen erh 000 


Wilier are ſituated (ſee $ 103). 


ty As the right of bequeathing by will, or 25 n of ; 


bs fortune, in caſe of death, is a right reſulting from 


A poperty 5 it cannot, without injuſtice, be taken from a 
rc bnger. The ſtranger has then by natural right the li- 


* 
5 
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aturally to devolve to thoſe who are his heirs according 
o the laws of the ſtate of which he was a member. But 
dis general rule does not prevent the immoveable effects 
falowing the diſpoſition of the laws of the rr, Wer eh 


(Inn. 
Of the teſta- 
ment of a fo- 
reigner. 


, wei) of making a will. But it is aſked by what laws he is 


wee iged to regulate himſelf either in the form of his teſta- 
im, vent or in the diſpoſal of his property? 1. As to the form 
_— ſolemnities appointed to ſettle the validity of a will, it 
gears that the teſtator ought to obſerve thoſe that are 
ledge labliſhed in the country where it is written, unleſs the 


e of the ſtate of which he is a member, otherwiſe or- 


ible Gn; in every caſe he will be obliged to follow the for- 
their A itics the laws preſcribe, if he would, with validity, 


ndingM lie perſon dies; for if a traveller makes his will; and 


ate tons it ſcaled up into his own country, it is the fame as 


Apoſe of the wealth he poſſeſſes in his on country. I 
ne ue here of a teſtament to be opened in the place where 


angel bad been written there, and ought to follow the las 


t, | Wit. 2. As to the bequeſts themſelves, we have already 
ed, that thoſe which relate to immoveables ought to 
belong ee to the laws of the country where thoſe im- 
"cables are ſituated. The foreign teſtator. cannot diſ- 


J | 

Sal 4 Ke the goods moveable or immoveable which he poſ- 
rritor 810 his own country, otherwiſe than in a manner con- 
wou ble to the laws of the ſame country. But as to 


;rictor nl” able goods, ſpecie, and other effects which he poſſeſſ- 


Ma non tosthe rank of a citizen. The' ſtranger re- 


theſe 


Ons which he has with him, or which follow his 
; coun „ we ought to diſtinguiſh between the local laws, 
3 the ” not extend beyond the territory, and the laws that 


5 a citizen of his country, he i is 1 bound by 


_ ....: the laws of the country. A Geneveſe obliged by de 
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RULES WITH RESPECT | ban 
. 


to conform to them in the diſpoſal of his e 
and all his inoveables whatſoever“ The laws of thi 
kind made in the country where ne is placed, and of 
which he is not a citizen, are of no force with w. 
ſpect to him. Thus a man who makes his Will and dies n 
A foreign country, . cannot. deprive his widow of the they 
part of his moveable effects aſſigned to that widow by ry 


law of Geneva to leave a portion to his brothers «f 
his couſins, if they are his next heirs, cannot de 
prive them of it by making his will i # foreign conttry; 
while he remains a citizen of Geneva: but the ſtrat 
ger dying at Geneva, is not 6bliged; in this teſhed; 
to conform to the laws of the republic. The taſt is 
quite otherwiſe with reſpect to local laws: they regu- 
late what may be done in the territory, and do no 
extend beyond it. The teſtator is no longer fubject to 
them when be is out of the territory, and they do not il. 
fect that part of his wealth which is alſo out of it. Th ben 
ſtranger is obliged to obſerve theſe laws in the county 
where he makes his will, with refpe& to the goods ht 
poſſeſſes there. Thus an inhabitant of Neufchatel, to 
whom intails are forhidden, in his country, with refpeit 
to the goods he poſſeſſes there, freely makes an intai d 
the eſtate he poſſeſſes out of the juriſdiction of the coun-* 
try, if he dies in a place where itails re allowed; mi 
a foreigner making a will at Neufchatel could not mute 
” intail of eren the moveable goods he poſſeſſes iber; 
if we might not always fay, that his moved goo%s ar 
e br de eee 
What we have eſtabliſhed in the three — 
ons, is ſuſſicient to ſhew, with how little juſtice the tes 
ſury, in ſome ſtates, lays-claim to the effects left thete! 
z foreigner at his death, This practice is fonmded 9 
Mut is called the right of Eſrbeatagr, by which fore 
are excluded. from all inheritanees in the ſtate, 1. 


. 


cp; VL) TO FOREIGNERS, | 4 


with reſpeck to the goods of a citizen or to thoſe of an 5 
ten, and therefore they cannot be conſtituted heirs by. d ger i 
will, nor receive any legacy. Grotius juſtly obſerves, 
tat this law was made in the 7 ages when foreigners \ were 
almoſt conſidered. as enemies b. When even the Ro- 
mans were become 4 very polite and learned people, | 
they could not accuſtom themſelves to conſider fo. 
rrigners as men who had a right to the fame privileges 
x they themſelves enjoyed. © The people, faid Pom- 
« potius the civflian, with whom we have neither 110 
i friendſhip, nor hoſpitality, nor alliance, are not £ 
« our enemies: yet if the things that belong to us | 
« fall into their poſſeſſion and they are the pro- 
« prietors of them, freemen become their ſlaves; and 
« the are on the ſame terms with reſpect to us e. 
We mult believe that ſo wiſe a people only preſerved ſuch. 
inhuman laws from a neceſſary retaliation, as they could i 
have no other reaſon for it, from barbarous nations with 
whom they had no connection nor any treaty. Bodinus 
ſhews © that the rights of Eſcheatage : are derived from 
theſe worthy ſources. The emperor Frederic II. firſt. | 
led it by an edict, which permitted all foreigners 

ting within the limits of the empire to diſpoſe of their ſub- 
farce by tefament, or if they died inteflate to have their 
rareft relations for heirs * But Bodinus complains | 
that this edict was but badly executed. Why does there | 
ſtill remain any veſtiges of ſo barbarous a law in Europe, 
which is now ſo enlightened and ſo full of humanity ? 
The law of nature cannot ſuffer it to be put in practice, 
but by way of retaliation. This is the uſe made of it by 
the king of Poland in his hereditary ſtates : the right 

of eſcheatage is eſtabliſhed in Saxony : but the ſovereign is 
fo juſt and equitable, that he makes uſe of it only againſt | 
the nations that conſider the Saxons as ſubject to them. 
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The 433 of 
foreign duties. 


9114. 
Of immove- 
ables poſſeſſed 
* dy an _ 


marry: foreigners of a different religion; and in man) 


which he thinks moſt for the advantage of the ſtate 
And as the ſovereigh my refuſe firangers the power of 


judicial or dangerous to a nation, it has a right, and 


— þ 


RULES WITH RESPECT, Er, | {Book 


The right of foreign duties is more conformable to jul 
tice, and the mutual obligation of nations. We give 


this name to the right by virtue of which the ſovere 


retains a moderate part of the goods either of the ci- 


tizens or foreigners ſent out of his territories to pals i into 


the hand of ſtrangers. As the carrying away of theſe 
goods is a loſs to the ſtate, i it may juſtly 1 receive an equi- 


| table recompenſe. 


Exery ſtate has the liberty of granting or. refuſing 


foreigners the power of poſſeſſing lands or other immove- 
able goods within its territory. If it grants them theſe 


privileges, theſe kind of | poſſeſſions belonging to fo- 


reigners, remain ſubject to the juriſdiction, and the laws 


of the country, and to the ſame taxes as the reſt, The 
government of the ſoveteign extends over the Mole ter- 
ritory, and it would be abſurd to except ſome parts from 
it, on account of their deing poſſeſſed by foreigners 
171 the ſovereign does not permit aliens to poſſeſs immove- 
ables, nobody has a right to complain of it; for he may 
have very good reaſons for acting in this manner, and 
ſtrangers not being able to claim any night! in his ter- 
ritories (5 79.), they ought not to take it ill, that he 
makes uſe of his power and of his rights in the manner 


poſſeſſing immoveables, he is doubtleſs at liberty to grant 
it only on certain conditions. | 

Nothing naturally hinders foreigners contracting mar- 
riage in the ſtate. But if theſe marriages are found pre- 


it is even obliged to prohibit them, or to annex the per- 
miſſion of them to certain conditions; and as it belong 
to the nation or its ſovereign to determine what appear 
moſt for the welfare of the ſtate, other nations ought to 
acquieſce i in what is in this reſpect appointed in a fore- 
reign ſtate. Citizens are almoſt every where forbid to 


places 


* 


- abſolute, neceſſary, and indiſpenſable obligation pro- men cannot be 


uithout leaving to every man the neceſſary uſe of things; 


remain abſolutely deprived of the neceſſary uſe of things 


of Switzerland a citizen cannot marry: n 
woman, unleſs bas proves that ſhe EY An! in Ly 


er d e Ap ck) hs een ts 8 
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P gui, as we 1 3 gives a right to 6116. 


the things without which it cannot be fulfilled; every — we 2 


duces in this manner rights equally abſolute, neceſſary, OY | 
and that cannot be taken away. Nature impoſes no 
obligations on men,' without giving them the means of 
fulfilling them. They have an abſolute right to the 
necefſary uſe of theſe means: nothing can deprive them 
of this right, as nothing can an with their GT 
their natural obligations. ; 1 95 

In the primitive communion, men * W = 117. 
diſtinction, a right to the uſe of every thing, ſo far as 1 rags, 
it was necefſary to diſcharge their natural obligations. of the 8 
And as nothing could deprive them of this right, the 
imroduction of domain and property eould not take place 


that is, the uſe abſolutely required for the accompliſh- 
ment of his natural obligations. We cannot then ſup- 
poſe them introduced without this tacit reſtriction, that 
every man preſerves ſome right to the things ſubjected to 
property in the caſe where, without this right he would 


of this nature. This right is then a neceſſary e 
of the primitive commun ion. | 
The domain of nations does not FER hinder every one 6 118. 
bins ſome right to that which belongs to others in Of the right 
cles where they find themſelves deprived of the neceſſary bo cxch eder 
uſe of certain things; if the property of others abſolutely Vit ent, 
exclude them, We ought carefully to weigh all the cir- other 
5 1 2 cumſtances 
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Of the right of 
OCUT1 
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5 1 


cxmſtances-in-onter to make 4 jul 4 plication of 
principle. e is . . 2 Ae 53 8 ii 


I fay the ſame of the right of neceſſity. We thus call the 


right which neceſſity alone gives to the performance of 
certain actions that are otherwiſe unlawful, when with. 
out theſe actions it is mpoible to fulfil an indiſpenſable 
obligation. We ought to take great care, in-this caſe 
that the obligation be really indiſpenſable, and the act re- 
** it, the only means of fulfilling this obligation. 


II either of theſe conditions are wanting, there is no right 


of neceſſity. We may ſee the ſubje cts diſcuſſed in trea· 
tiſes on the law of nature, and particularly in that of 
Mr. Wolf, Eeonfine myſelf here to exhibit in a. few 
words the principles we have occafion y nne 
* the rights of nations. 

The earth was deſigned to feed its e 2 © 
aner of one ought not to reduce him who is in the 
want of every thing, to die with hunger. When theres 
fore: a nation is in abſolute want of proviſions, it may 


_ oblige its neighbours who have more than they want for 


Captain Bontekoe, 2 Dutchman, having loſt his veſſel a 


. 0 
Of 2 


_—— 
* 


themielves, to deliver them up at a juſt price, or even to 
take them by force, if they will not fell them. Extreme 
neceſſity revives the primitive communion, the abolition 


of which ought to deprive no perſon of the neceſſaries of 


life (5:15, The ſame. right belongs to individuals 
when a foreign nation refuſes them a juſt aſliſtance. 


ſea, ſaved himſelf in the ſhallop with a part of the crew, 


and landed on an Indian coaſt, where the barbarous in- 


habitants refuſing him thn te the! aa nn 
them ſword in hand *. ; 


In the ſame manner, if a nation; a 


tot of the. veſſels, waggons, : horſes, or even the labour of 
ſtrangers, it makes uſe of them either by free conſent or 
buy force provided that the proprietors are not under the 


N nr. But as it has no more right to theſe things 


F ee. 


4 
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Chaps IX) ro AL NATIONS; 6 


than neceſſity gives it, it 8 for the uſe it 
makes of them, if it be able to do it. The practice of 


Europe is agreeable: to this maxim. Nations retain b 
force foreign veſſels found 1 but "they pay for che 25 


advantage they reap from them. : 081%. 1.1 
Let us fay a word on-a more dagen dale, Ber an 
thors have treated of it; a eaſe in which at preſent people dr 


Often 


A 


are never reduced to employ: force, A nation can only women, 


preſerve and perpetuate itſelf by propagation. A people 
have then a right to procure the women abſolutely neceſs 


ſary to its preſervation; and if its neighbours, who have 


more than they'make uſe of for that purpoſe, refuſe'them; 


they may juſtly have recourſe to force. We have a fas 


mous example of this in the rape of the Sabines £ = 


But though a nation is allowed to procure for irfelf, even 
by force of arms, the liberty of obtaining young women 


in marriage, no particular young woman, can be con- 
{trained in her choice, nor become, by right, the wife 


| of her raviſher. Attention has not been paid to this'by 


thoſe who have decided without reſtriction, that the 
Romans did nothing unjuſt on this occaſion d. It ig 
true, that the Sabine women ſubmitted to their fate with 
a good grace, and when their nation took up arms to re- 
enge them, it ſufficiently appeared from the zeal with 
which they themſelves ruſhed between the combatants; 
that they freely c he MANURE 1 Jags! laws 
ful huſbands; „„ T3701 4 * «oy > 

Let us ſay ſtill, that if ak W as een 


| vere originally no more than a band of robbers united 


under Romulus ; they did not form a true nation, or 2 
jult ſtate ; the neighbouring nations were then much in 
the right to refuſe them women; and the law of nature, 


| vhich approves no civil ſociety, but thoſe that re juſt, 
id not require them to furniſh chat ſociety of vagabonds 
and robbers with the means of perpetuating themſelves: 


. left did e Ag IE procure thefe:means by! - 


m li , . 74 18 Gat 5 I 


karl the Aae ee That mile fate if 


it ever exiſted, put- itſelf: by its on fault out-of-a con. 


. dition to ſupport itſelf without foreign aſſiſtance. 


The right of paſſage is alſo a remainder of | the: prim. 
tive communion in which the entire earth was common 


to men; and the paſſage was every where free according 
to their neceſſities; nobody could entirely deprive then 

of this right (5 119.) 3 but the exerciſe of it was limit. 
3 ed by che introduction of domain and property: nc 


introduction we can no otherwiſe make» uſe of it 


nt by reſpecting the proper rigbts of others. The 


effect of property is to make the advantage of the pro- 
prietor prevail over that of all others. When thereſore 
the maſter of the territory thinks proper to refuſe your 
entering into it, it is neceſſary that you ſhould have fone 


reaſon ſtronger than his, for entering it in ſpite of him. 


Such is the right of neceſſity 2) it permits your perform- 
ing an action illicit on other :occafions, that of not re 


ſpecting the right of domain. When a true neceſſiy 


= obliges you to enter into the country of another; for 


example, if you cannot otherwiſo deliver yourſelf from 


an imminent danger, if you have no other paſſage for 
| procuring the means of life, or thoſe of: ſatisfying ſome 


other indiſpenſable. obligation, you may force a paſſage 
is unjuſtly refuſed. > But if an equal neceſſity obliges 
the proprietor to refuſe your entrance, he refuſes it 


5 juſtiy; and his right prevails over yours. Thus a veſſel 
toſt by a tempeſt, has a right to enter, even by force 
into a foreign port. But if that yeſſel is infected wit 
the plague, the maſter of che port may kech ix ata 


tance, by diſcharging; his cannon, and yet not e 


either againſt juſtice or exen charity, which 3 in 1 


|  eiiſe-ought doubtleſs.to begin at hom. 


; 12 
And oſ 49 lt 
ing what we 
' want, 


— 


The right of paſſage i in a country n 


leſs without that of procuring, at a juſt price, the thin ng 
eee 900% 


505 135 | 24 8 ; (51! 


120. 


d of the preſent chapter in order to follow the order of uſe of rick is. 


Clap. ix 10 ALL various e., W 

6150.) that we mayzin caſe of eceſſity abe proviſions | 

even by force. ts Bong: e Of IS; * KN =, 
In ſpeaking of exile en we 0 obſeryed as .. 4 

(Book I. f 229231.) that every mam has a right te — a fs oY" 

inhabit ſome part of the earth, What we have n 9 x 

with reſpect to individuals, may be applied to whole nas. : * 


tions: for if a people are driven from the place of their 


| :bode, they have a right to ſeck a retreat; the nation to 


which they addreſs themſelves ought then to grant them 
a place of habitation, at leaſt for a time, if it has not ve⸗ 6 | 
n important reaſons to refuſe them. But if the country 5 
inhabited by this nation is feareely ſufficient for itſelf, no- 
ting can oblige it to admit ſtrangets to ſettle there for 
wer: and even when it is not convenient to grant them 
: perpetual habitation, it may ſend them aa. As they , 
have the reſource of ſeeking an eſtabliſhment elſewhere, . 
they cannot be authoriſed by the right of'neceflity to ſtay 
in ſpite of the maſter of the country. But it is neceflary, _- 
in ſhort, that theſe fugitives ; ſhould find a retreat, and ij 
trery body refuſes them, they may juſtly fix in che fit 
country where they find land enough for themſelves, * 
vithout taking that cultivated by the inhabitants: but in 
this caſe, their neceſſit gives them only the right of ha- 
bitation, and they ought to ſubmit v0 all the tolerable con- 
ditions impoſed upon them by the maſter of the country; 
is paying him tribute, becoming his ſubjects, or at leaſt „ 
of living under his Aden and in certain reſpects de- . 
fending on him. This right, as wel} as the two Pre * „ 
ng, is a remainder of the primitive communion. | 

We have ſometimes been obliged to anticipate the ſub- N 
the different ſubje£ts that preſent themſelves. Thus, in inexbauſtible, 
peaking of the open ſea, we have remarked (Book I. 
281.) that things the uſe of which is inexhauſtible can- 
not fall under the domain or property of any one : becauſe 
u that free and independent ſtate in which nature has 
PS they may be equally uſeful to all men, 

Eren 


9127. 


Of the right of 


innocent uſe, * 


is, in this reſpect, an inexhauſtible uſe, and for this rex 
1... ſon the law of nature allows all men a right to it notwith- 
'- fanding the introduction of domain and proper. 
Nature, who deſigns her gifts for the common advantage 


be deriyed from a thing without cauſing. either loſs or io. 


4% is the right we have to that uſe which may be drawn 


pon judies to the proprietor, and by leaving. Kill wins. 


main, if their uſe is inexhauſtible they remain common 


with reſpect to that uſe. Thus a river may be ſubjed 
both to domain and, empire ; 5 but in qu ality of running 
water it remains common z that is, the maſter of the ri river 
cannot hinder, any one from drinking and drawing wa- 


ter out of it. Thus the ſea, even in thoſe, parts is are 
oceupied, being. ſulciept, for the navigation of the whole 
world, he. Who has the domain cannot refuſe a paſſage 
through. i it to any, veſſel from which, he has nothing to 
fear. But it may happen, by accident; that this iner. 


Hauſtible uſe. of. the thing may, be juſtly refuſed by the 


maſter, when adyantage cannot be made of it, without 
incommoding him, or doing him a prejudice. . For in- 
ſtance, if you. cannot come to my river for water without 
paſſing over my lang, and damaging the crop it bears, 
may exclude. you, for that reaſon, from, the inexhautible 


uſe of the running water; and you loſe. i it. by accident. 


T his leads us to ſpeak of another. right that has a great 
connection with this, and i is even aer from i it; i tha 
is the right of. innecent uſe oe 

We call innocent, uſe | or „ utility W which may 


convenience. to the proprietor; and the tight of inmecent 


from things belonging to another, without cauſing him 
either loſs or inconyenience. 1 have ſaid that this right 


flows from the right to things, the uſe of which is in-| 


exhauſtible. enn. thing that may be , uſeful to 
any one without loſs or inconvenience to the maſter, 


of men, does, not allow of their being kept from their 
uſe, when they can be furniſhed with them without any 


— 


1, BY chap} 1X] TOA Lb NATIONS, „. 20. 


do: call the utility and advyat 


ww 


from his rights. nn 


jech This right of innocent 1 is not, A pertect right like : 1 128. 
ning WY that of neceſſity z for it. belongs ta the maſter to judge, oft. 
iver if the uſe we, would make of a thing that belongs, to him, right. 


will be attended with no damage and inconvenience. 7 
others pretend 0 judge of it, and to force the pro», 


hole prictor, in caſe of refuſal, he would be no longer maſter | 
age of his property. Frequently the uſe, of a thing will ap» 
g 10 ear innocent to him that would receive advantage from 


i, though in fact it is not ſo; and therefore to undertake, 4 
t force the proprietor, , is obliging him to commit injuſys - 3 
ice, or rather it is actually to commit it, ſince it is | 
riolating a right that belongs to him, of judging what he 
ought to do. In all caſes ſuſceptidte- of doubt we have 
then only an imperſect right to the e uſe of the . 
tings that belong. torothers. 5 q th 


55 Ft # FS; - my 


dent, But when the innocence of the uſe. pre ve Phe hy > 6 129. 
great ſolutely indubitahle, the refuſal is an injury. For beſides "ng 3 
tua rs manifeſtly depriving him who demands the innocent 

| ule of his right, it ſhews with reſpect to him, the 1 Wars: e 
may ous diſpoſitions of hatred and contempt. To refuſe a 8 
Jr in nerchant-ſhip the paſſage into a, ſtrait, 10 fiſhermen e 
nent i the liberty of drying their nets on the banks of the . | 
aun or to deny others the privilege of water out of a river, is 3 ; 


nlly 3 injuring their right to an innocent uſe. But in 
il eaſes, if We are not preſſed by neceſſity, we may de- 

mand of the maſter the reaſons of his refuſal, and if he | 

pies none, we may conſider him as. unjuſt, or as an 

memy with whom we are to act according to the rules | 
gf prudence, . In general we ſhould regulate our ſenti- bo 
nents and conduct towards him, according to the greater 2 
leſs oh * the gealogs « on which by acts. lee wh 1 


* 


282 


91 30. 
Of the exerciſe 
of this right be. 


| tween derben 


How A varie one 70 UE bal 


-neral'right to the innocen 
uſe of the things that are under any one's domain, 
But in the particular application of this right, it is forthe 


Gs proprietary nation to fee whether the uſe that would be 
made of what belongs to it is truly innocent, and if jt 


refuſes, it ought to allege its reaſons; for it ought not 
to deprive others of their right through mere caprice, 
All this proceeds from right; and it muſt be remembered 


that the innocent uſe of things is not comprehended in 


the domain or the excluſive property.” The domain gives 
only the right of judging in particular caſes, whether the 
uſe is really innocent. Now he who judges ought to hare 
his reaſons, and he ſhould mention them if he would 


appear to judge, and not to act from caprice or ill. nature. 


All this, I ſay, is of right; we are going to' confider in 


the following chapter, what the duties of a nation with 
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duty of the pro · 
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INCE the law Fi bend Weins, as well of the du 


of ſtates as of their rights, it is not ſufficient to er- 


plain on the ſubject of innocent uſe, What all nations 
have a right to require from the proprirtor; we ought 
now to conſider the influence of the duties towards others 
in the conduct of the ſame proprietor. As it belongs to 


him, to judge whether the uſe is really innocent, and 


whether it will be attended with no damage to himſelf, 
he ſhould found his refufal on true and folid Teafons. 
This is 2 maxim of equity : he ought not even to take 


this meature for trifles, for a ſlight loſs, or ſome little in- 


convenience; humanicy forbids this, and the mutud 


love which men owe to each other, requires greater 
15 ſacrißces 
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ſicrifices;” It would dei e too far from 
that-univerſal benevolence which ought to unite the hu- 


cent 
uin, 
r the 
d be 
if it 
t not 


perſon,” or to 2 Whole nation, when there would reſult 
from granting it an inconſiderable loſs, or a ſmall incon- 
jenience to ourſelves... A nation ought then, in this re- 


Tice, ſpect to regulate itfelf on all oecaſions, from teaſons pro- hh M 
ered WF cortioned to the advanrages and neceſſities of others, ana 
ed in o teckon as nothing a mall expenee or ſupportable incon- 
gez renience, when great good wilt reſult from it to any other. 1 
r the ut nothing obliges it to be at expence; or t6 throw itſelf 
hare into embarraſſments to grant others a cuſtom that will be 
rould ncither neceſſary to them nor very uſeful. The ſacrifice 
ture. ve here require is not contrary to the intereſt of the na- 
er in WW ton. It is natural to think that the others will behave in 
with de ſame manner in return; and what unden wo 
de of reſult from this, with reſpect to all ſtates, 
Property cannot deprive” nations of the ici right of F <a 


travelling over the earth in order to have a communica- 


* 1 reaſons. © The maſter: of a country may only refuſe the 


| their 


dicial or dangerous. He ought then to grant it for law- 
ful caſes, whenever he can do it without inconvenience 


Jutics M 
0 er- 
ations 
pught 
then 
185 to 
„ and 
mſelf, 
aſons. 
o take 
le in- 


zutud 


rater 


ices, 


conditions to a conceſſion which he is obliged to perform, 
ad which he cannot refuſe who would diſcharge his duty, 
md not abuſe his right 6f property. The Count of Lup- 
kn having, improperly ſtopped ſome merchandile i in Al- 
kace, complaints were carried to the emperor Sigiſmund 


that prince aſſembled the electors, prinees, and deputies 
o towns, to examine the affair. The opinion of the 
Dourgrave of Nurenibourg deſerves to be mentioned: 


n The roads 


tion with each other, for carrying on trade, and other juſt 


paſſage” on particular occaſions,” Where he finds it preju- 


v himſelf, And be cannot lawfully: affix burdenſome 


vho was then at the council of Conſtance, upon which 


4 God, ſaid he, has created heaven for himſelf and his 
* ſaints, and, has given the carth to man, in order to 


man race; to refufe à conſiderable advantage te a ſingle 
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tt are, for their uſe, and God has not ſubjected them to 
any taxes. He condemned the Count of Lupfen to 
reſtore the merchandiſe, and to pay ęeoſts and damage, 
N he 8 not juſtify his ſeizure by any particular 
jaw. The emperor. Annen this e and N 
ſentence accordingly.'. K 

But if the paſſage. Auen this apporienitinn of Habs 
ger, the ſtate has a right to require ſureties; be who 
would paſs cannot refuſe them, a paſſage. being due to * 


only ſo far as it is attended with no inconvenience. 


Of the . 
of 3 


cihs 


A paſſage ought alſo to: be granted for n 
and as this may, in common, be done without inconve- 


nience, to refuſe. it without juſt reaſon, is injuring a na- 


tion ; and endeavouring to deprive it of the means of 
carrying on a trade with other ſtates. If this paſſage oc- 
caſions any inconvenience, any expence for the preſerva, 
tion of canals and highways, it wy be wean rte by 


the rights of toll (Book I. 9 100% 0 400 


In explaining the eſſects of Po I we have ſaid ho 
(s 94. and 100, ) that the maſter of the territory may for- 
bid the entrance into it, or permit ĩt on ſuch conditions 
as he thinks proper: this external right then ought to 
be reſpected by ſtrangers. But now we conſider it under 
another view, relatively to the duties of the maſter, and 
to his internal rights; we ſay that he cannot without 


particular and important reaſons, refuſe either the paſſage 


or an abode to ſtrangers who defire it from juſt cauſes, | 
For the paſſage, or the abode, being in this caſc-an in- 
nocent advantage, the law of nature does not give him a 
right to refuſe it, and though other nations, and all men 
in general, are obliged to ſubmit to his judgment (5 128, 
and 130.) he dogs not the leſs offend. againſt bis duty, 
if he refuſes improperly : he then acts without any true 
right; nay he abuſes his external right. He cannot, 
wann ſome, particular and ee ek. 4” the 
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reſidence. of a an comes with deere re- 


covering his health in the country, or. to acquire inſtrucd- | 


tionsin the ſchools atid academies.  -Adifferetice-in; reli3 
efficient reaſon to exclude him, provided 
he abſtains from diſputation; this difference not n 
ing kim of the rights of humani typ 
We have ſeen (C 15.) how the right 05-necellity 
may authoriſe, in certain caſes, a people driven from 
the place of their reſidence, to ſettle in the territory 
another nation. Every ſtate ought, doubtleſs, 
to ſo unhappy a people, that fuccour and aſſiſtance which 2 
i can beſtow without being wanting to itſelf: but W 
ing them an eſtabliſſiment in the land belonging to the 
nation, is a very delicate ſtep, the conſequences of which 
ſhould be maturely conſidered, - by a conductor of the 
ſtate. The emperors! Probus and Valens found that 
they had done ill in having received into the territories 
ok the empire numerous bands of Gepides, Vandals, 
Coths, and other barbarians . 
that it would be too inconvenient and dangerous, he has 
zright to refuſe an eſtabliſhment to theſe fugitive people, 
or on receiving them, to take all the precautions that 
not to permit theſe ſtrangers to dwell together in the 
lame country, and to keep up there the form of a ſeparate 
ution. Men who have not been able to defend their 
dun country, cannot pretend to any right to eſtablim 
bemſelves in the territory of another, in order to main- 
ain themſelves there as a nation in a body. 
reign who receives them may therefore diſperſe: them, 
ind Giſtribute"them. into the towns ME: nen want - 


is not 2a tut 
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| Viipetes, who were reſolved to 


e not juſt for them to invade 
Mill of others ater their 


prudence can dictate to him. 


Negue 
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© the land they had ſeized, that nen potuerint a 
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- proceeding from 


a general per- 


country, marrying there, buying or ſelling merchandiſe, 
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known with ſufficient plainneſs, that it thinks them it 


cept from the general permiſſion a poopie who at 


9.738. 
Of a right 
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an injury, unleſs; there is ſome particular lawful. reaſon 
for refuſing to that nation what is granted indiſcrimi- 


bis own 3 to or e of his 8 
the greateſt benefit of the ſtate- What à difference is 
there in Brandenbourg ſince the ſettlement of the French 
refugees The great elector Frederic William, offerel 
an aſylum to theſe unfortunate people z he provided for 
— expences on the road, eſtabliſhed them in his ate 
at an expence that was, truly royal : and this beneficent 
and ee W e n of a wiſe and abt 
© politician. ee een tal went thats: 

/ When by the laws, gr of aſtate, ce ain aden 
are generally permitted to ſtrangers, as for inſtance, 
travelling freely and without an expreſs permiſſion in the 


hunting, fiſhing, &c. one nation cannot be excluded 
from enjoying the general permiſſion, without doing it 


een to others. We ſhould: remember that the inquiry 
here is about actions of innocent uſe: and as the nation 
permits them to ſtrangers without diſtinction, it make | 


nocent in relation to itſelf; and this is to declare, th 


 firangers have a right to them (5 127.) : the innocence an 
is' manifeſt by the confeſſion of the ſtate, and the ref qu 
of an advantage that is manifeſtly innocent, is an inju re 
(5 129.). Beſides, to forbid without any cauſe to or ©: 
people, what is indifferently permitted to all, is an 1088 a 
rious diſtinction, fince it can only proceed: from baut d. 


or contempt. If there is any particular well-founded 
ſon for an exception, the thing is no longer an innoce! 
uſe with reſpect to that people, and no injury is done! 
them. The ſtate may alſo, by way of puniſhment, © 


it juſt cauſe of complaint. 
As to rights of this nature granted to one or many 
tions for n * they are given to Fw” 


3 ITS” I I, . 


to ſorm of benefits, by a convention, or out of gratitude; 
| to for ſome particular ſervice ; thoſe to whom the fame. 


e rights are refuſed, cannot conſider themſelves as offended. | 


nch The nation cannot judge that ſuch actions are an inno- 
rel cent uſe, ſince it does not permit them to every one in- 
for i differently 3 and it may, at pleaſure, cede rights that be 


ates BAY long to itſelf, without any perſon having _ of com- 


cent plaint, « or of pretending tp the ſame favour of 4 _ Ws ir 
Wa is not ee eee oreign n 


ance, WY liate even as nee * e their improving ir, Py far my 
n the WY this can be done without injury to ourſelves... Thus in a 
ndiſe, vel regulated ſtate, there are every where inns in which 
ludet I u ellers may be aſſigned lodgings at a reaſonable price, 


ng it WY here the people will watch over their ſafety, and where 
reafon AY they are treated with equity and humanity. A polite 


crimi· I nation ſhould. give the kindeſt reception to ſtrangers, re- 
quiry ceire them with politeneſs, and on every occaſion, ſhew. 


ation WY + diſpoſition to ſerve; them. By theſe means every eiti - 


make zen will diſcharge his duty with reſpect to all mankind, 
em in 2nd will be of real ſervice to his country. Glory is the 


e, tui certain reward of virtue, and the good- will attracted by 


cer in amiable character, has often very important conſe- 


an i018 ore proper to hinder their dn wie the 3 mmenſe ſums 
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quences, with reſpect. to. the ſtate. No nation is in this 
mu "ipeQt more worthy, of praiſe than the French: foreign- 
; to of er no where receive a more agreeable reception, and one 
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2 . rn What relate: 1 domain and pro- 
perty With an examination of a celebrated queſtion 
on which the" le#rned are much divided. It is aſted if 


 wſucaption and prbferiprion may take pice between inde. 


benden JS%CEERͤFFEFETTTTCC 6 Es 
Ufucaption" is the acquiſitioi of demam founded on a 
long poſſeſſion uminterrupted and uitdfputed' 3 that is, on 
an acquiſition Totelty*proved by this'poſeſſion. Wolf te. 
fines it; ah acquiſition of domain founded 61 preſumed 
deſertion. His definition explains the manner in which 
along and peserable poſſeſſion may ſerve to eftablifh the 
acquifition of domain. "Modeftitius,” Digg? Lib. 4." 


_ Ufurp. & Ufens.” fays, in conformity to the principls 


of the Roman law, that u/ucaþtion is the acquiſition of 
domain from à continued poſſeſſion during a time et- 


| preſſed by the tw. © Theſe three definitions have nothing 


in them incompatible with each other, and it is eaſy to 


reconcile them by making' an abſtract of what relates to 


the civil law in the laſt. In the firſt of theſe definitions 

we have endeavoured clearly to expreſs the idea c com- 

monly affixed to the term zſucaptin. a e FOYER 
Preſcription is the excluſion of all pretenf ons to a me 


founded on the length of time during which it has been 


neglected; or, as Wolf defines it, the loſs of a proper 
right in virtue of a preſumed conſent. ' This definition is 


| juſt 3 that is, it explains how a long neglect of a right 


occaſions its being loſt, and it agrees with the nominal 
definition we give to preſcription, and in which we ex- 


plain what is commonly underſtood by this term. Asto 


the reſt, the term ſucaption is but little uſed, and there- 


fore we ſhall make uſe of that of preſcription, whenever 


there is not an abſolute neceſſity to employ the other. 
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a Now to decide the queſtion we have propoſed,: want | FE 147. 

das ee whether uſucaption and preſeription are derived nd eki 

wy from the law of nature, many illuſtrious authors have == 1 

ad and proved it b. Though in this treatiſe! we fre- ture. 

195 quently ſuppoſe; the reader acquainted: with the law of 

| nature, it is proper to. n the Hence finde the af- 

fair is diſputed. Wielt 4 11 Ali v4 LE ot ont . tax $2 Tf} N 
Nature has not bertel eſtabliſhed rte en weigelt j 

to wealth, and in particular with regard to lands; ſhe 

only approves this introduction, for the advantage gf the 

human race. It would be abſurd then to ſay that din 

and property being oncè eſtabliſhed, the law of nature 

can ſecure to a proprietor any right capable of introdueing 

diſorder into human ſociety. Such would be the right f 

entirely negleQting che thing that belongs to him, of leav- 

ing it during a long ſpace of time, under all the appear- 

ances of being properly abandoned, or that does not be- 

long to him, and of coming at length to deprive an honeſt 

poſſeſſor of it, who has perhaps acquired a title by bur- 

F denſome conditions, received it as an inheritance from 

760 his father, or as a portion with his wife, and who might — 

13 bare made other acquiſitions, had he been able to know 

ons that this was neither ſolid nor lawful. -: Far from giving : 

5 ſuch a right, the law of nature preſeribes to the proprie- 

tor the care of what belongs to him, and lays him under 

gie an obligation to make known his right, chat others may _ 

cen . not be led into an error: for nature does not approve his 

pet boperty, and only ſecures it to him on theſe conditions. 

\ is lhe neglects this for a long time enough not to be admit» 

gu. ted to reclaim it, without endangering the rights of others, 

nie law of nature will not permit him to reclaim it. We 


1 


ex ought not then to conſider property as ſo extenſive and ſe- | 

10 cure a right that it can be abſolutely neglected during a 

rc. Wl bong ſpace of time ee WO the inconve. __ 
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 USUCAPTION AND PRESCRIPTION. (Book, Wl © 
 niences that may happen to human ſociety by the propre. Ml ing 


4 80 tor reſolving to make uſe of it, according to his eapriee. ſho 
e Why does the law of nature order all to reſpect this right be 
bof property in him who poſſeſſes it, if it is, not for the ] 


peace, ſaſety, and advantage of human ſociety ? Nature vi. 
muſt; then, from the ſame reaſon," require that every tor 
proprietor who. for a long time, and without any juſt col 

reaſon, neglects his right, ſhould be preſumed to hare rec 
entirely renounced and abandoned it. This is what nol 
forms the abſolute preſumption, or Juris & de jure of its | 
: being abandoned, and upon which another is legally in- ful 
titled to appropriate the thing abandoned to himſeli. nol 
The {abſolute preſumption does not here ſignify a con- th 
jectuxe about the ſecret will of the proprietor; but x an 
maxim which the law of nature ordains ſhould be con- | th: 
ſidered as true and ſtable, and this with a view of main- 
taining peace and order among men. It compoſes there- 
fore a title as firm and juſt, as that of property itſelf, 
eſtabliſhed and ſupported by the ſame reaſons, The bo- 
neſt poſſeſſor who had founded a preſumption of this 
kind, has then a right approved by the law of nature; 
and this law, which requires that the right of every one 


' ſhould be firm and certain, does not permit their yy be 
diſturbed i in their poſſeſhons, pe 
The right of igſucaption proper ſignifies, chat the ho- 7 
neſt poſſeſſor is not obliged to ſuffer his property to be 

_ diſputed ; he proves this by his poſſeſſion itſelf, and he a 
repulſes the demand of the pretended proprietor, by pre- A 
ſcription. Nothing ean be more equitable than this rule. b 
If the plaintiff was permitted to prove his property, hc 
might happen to bring proof, that to appearance was ex-, b 
tremely evident; but would only be ſo, from the loſs of A 
ſome writing, or ſome witneſs, who might have ſhewn a 


how he had loſt or conferred his right. Would it be 
reaſonable for him to call in queſtion the rights of the poſ- 
ſeſſor; When by his fault he has ſuffered things to run in- 
tio ſuch a ſituation, that the truth is in danger of not be- 
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ing Scored If it be 1 that one of * two 
ſhould be expoſed to loſe his re, it is juſt i ſhould 
be lim who is in fault. 

It is tree, that if the honeſt. e ſhould diſcover 
with entire certainty, that the plaintiff is the true proprie- 
tor, and that he never abandoned his right, he ought in 
conſcience, and from an internal law, to reſtore all he has 


received belon ging to the plaintiff. But this eſtimation is 


not eaſily made, and it depends on circumſtances. 


Preſcription being only founded on an abſolutg or tg, | 
ful preſumption, it has no place, if the proprietor, has 47 bp =P 


not really neglected his rights. This condition implies ordinary pre- 
ſcription 


three particulars : 1. That the proprietor cannot alledge 
an invincible ignorance, either on his own part, or on 
that of his friends. 2. 'That he cannot juſtify his ſi 

by lawful and ſolid reaſons. 3. That he has negle, bed 
lis right, or kept filence during a conſiderable number of 
years; for the negligence of a few years, being incapa- 


ble of producing confuffon, and of rendering the reſpece | 
tire right of the party doubtful, is not ſufficient to ſound 
or authoriſe a preſumption of his having abandoned it. It 


is impoſſible to determine by the law of nature the num- 
ber of years required to found a en this de- 
ends on the nature of the property diſputed, and the 
circumſtances of the caſe. 


What we have remarked in the preceding Genes re- 
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lates to ordinary preſcription. There is .another called 1 82 


inmemorial, becauſe it is founded on immemorial poſſeſ-. 
Gon: that is, on a poſſeſſion, the origin of which is un- 


knowy, or ſo obſcure, that it cannot be proved whether 
the poſſeſſor had a real, proprietary right, or whether he 
received the poſſeſſion from another. This preſcription. 
inmemorial ſecures the poſſeſſor s right, and it cannot be 
taken from him; for it is preſumed that he has the right 
of 2 proprietor, while no ſolid reaſons have been brought 
xiinſt him; and, indeed, from whence could theſe rea- 


long * derived, when the origin of his poſſeſſion is loſt in 


2, | the | 


f 
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| the obſcurity of time ? 1 ought even to ſecure hin from 
8 every pretenſion contrary to his right. What would be 
 __ the caſe were it permitted to call in queſtion a right ac. 
knowledged time immemorial, when the means of prox. 
ing it were deſtroyed by time? Immemorial poſſeſſion i 
then a title not to be expunged, and immemorial preſerip- 
tion ſuffers no exception: both are founded on a pre: 
1 ſumption which the law of nature eee us to take 
for an inconteſtable truth. 8 
#46 In cafe of ordinary preſcription, this cannot be op- 
. poſed to him who alledges juſt reaſons for his ſilence, is 
Fence, the impoſſibility of ſpeaking, or a well-founded fear, fe, 
| becauſe there is then no longer any room for a preſump- 
tlon that he has abandoned his right. It is not his faut i 
people have thought they had a right to preſume it, and 
he ought not to ſuffer by it; he cannot be refuſed the 
liberty of proving clearly his property. 'This method 
olf defence againſt preſcription, has been often em. 
ployed againſt the princes whoſe formidable forces hare 
long reduced to ſilence The weak, wr Hangs of their 
ufurpations. 0 ts 
It is alſo very Gem that we cannot Epe prefer 
* him who tion to the proprietor who not being able actually to pro- 
ufhciently 
ſhews, that he ſecute his right, confines himſelf to ſhewing ſufficiently 
e by any ſign whatſoever that he would not abandon it. 
This anfwers the purpoſe of proteſtations. Among fore- 
reigns they preſerve the title and arms of a fovereignty, 
or of a province, to mee that they ek not abangon thei 
| Me. 5 
146. "Ever beeps Yes, or who ee; omits thing 
Preſcription hich! e cannot do, or omit, without renouncing hisright; 
actions of the ſufficiently indicates, by that means, that he would not 
COT" preſerve it, at leaſt, if he does not make an expreſs te- 
ſervation. People have doubtleſs a right to confider 3 
true what he ſufficiently evinces on occaſions where It 
ought to declare the truth; conſequently, they lawful 


preſume, chat he * abandoned his right, and 45 


* 

| / ; 5 * : % 1 ; r 1 

/ ö . e : : 2 
% * 4 3 


n 1 AMONG NATIONS. 1 
1 be {cription. Hee ok | 18 3 
t 26: After having n chat her, We eee e = 5 125 5 


founded in the law of nature, it is eaſy to prove, that þ preſerition 
they are cqually a part of the law of nations, and ought Phaee etwyeen 


nations. 


to take place between different ſtates. For the law of 1 I 


crip- 4 
* wtions is nothing but the application of the law of na- | F 
tak ture to nations, rendered, in a manner, ſuitable to the I 


ſubject (Prelim. 9 6.). And ſo far is the nature of the 

ſubje& from forming here any exception, that uſucap- - 

tion and preſcription, are much more neceſſarily uſed be- 

tween ſovereign ſtates, than between individuals. Their | 1 
quarrels are attended with very different conſequences, _ +4 
their diſputes are uſually: terminated only by bloody wars;  _ 
aid conſequently the peace and happineſs of mankind 

much more powerfully require that the poſſeſſions of ſo- 

rereigns ſhould not be eaſily diſturbed, and that if lay 

have not been diſputed for a great number of years they 


em. | 
have be reputed juſt and not to be diſputed. Were it per- 
cheit mitted to have conſtantly recourſe to ancient times, there 


are few ſovereigns who would enjoy their rights in ſe- 


crip- curity, and there would be no peace to 18 many for 

pr on earth. Y 

ently It muſt however be confeſſed, that n aud pe- 9 170 
It is more difli- 


ſcription are often more difficult in their application to na- cult to found 


n it. 
fore- tions, as theſe rights are founded on a preſumption drawn _ = 
gut, from a long filence. Nobody is ignorant how dangerous _— deſer- 


t commonly is for a weak ſtate to diſcover only the ſha- 8 


dow of any pretenſion to the pofieſhon of a powerful 
monarch. 1t is therefore difficult to found a lawful pre- 
ſumption of its having abandoned a right from a long | 
llence, Add to this, that the conductor of the ſociety 
having commonly no power to alienate what belongs to 


der 25 the ſtate, his filence can be of no prejudice to the nation 
re be WY © to his ſucceſſors, though it ſhould even be preſumed 
[Fully BY bat it was abandoned by him. The queſtion then would 
if he 


be » hether the nation has _—_— to ſupply the ſilenee = 
of 
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USUCAPTION AND PRESCRIPTION {Book 1 


of its conductor, or whether it had ſhared | in it by ata 


_ approbation. 

But there are other principles that eſtablith the uſe 
and force of preſcription: between nations. The tran. | 
quillity of the people, the ſafety of ſtates, the happineſs 


of the human race, do not allow that the poſleſſions 
empire, and other rights of nations ſhould remain un- 


certain, ſubject to diſpute, and always ready to occaſion 
bloody wars. It is neceſſary then to admit between nz 
tions a preſcription founded on a long ſpace of time, 43 


a ſolid and inconteſtable method. If any one has kept 


ſilence through fear, by a kind of neceſſity, the loſs of his 
right is a misfortune which he ought to ſuffer patient), 
ſince he cannot avoid it; and why ſhould he not ſupport 


it as well as having his towns and provinces taken from 
him by an unjuſt conqueror, and being afterwards forced 


cede them to him by treaty ? Theſe reaſons eſtabliſh 
the uſe of preſcription, only in the cafe of a very long 
poſſeſſion undiſputed and uninterrupted ; becaule, it is 


| neceſſary that affairs ſhould be at length terminatcd an! 


eſtabliſhed on a firm and ſolid foundation. All this can 
be of no weight, when the poſſeſſion has laſted only a 
few years, during which prudence may require a.perſoa 
to keep ſilence without there being any room to accuſ: 
him of ſuffering things to become uncertain, and of re 
newing quarrels without end. 

As to immemorial preſeription, what we have ſaid 
($ 143.) is ſufficient to convince every one, that it ought 
neceſſarily to take place between nations. 

Uſucaption and preſcription being ſo neceſſary to the 
tranquillity and happineſs of human ſociety, it is jut 
preſumed that all nations have conſented to admit the uſe 
of them as lawful and reaſonable with a view to the con. 
mon advantage, and even to the A e benefit of 


| each nation. 5 


oY : | 7 


5 hy 44 Preſeriptn 


en. 0 10 AMON'G NATIONS. WET Ps: „ 


Acit Preſcription of many years ſtanding, as wet a8 
uſucaption, is then ed eps ” the dee bw of | 


ule nations (Prelim. 5 21;).. 85 th 
ran. As in virtue of the nag * nations in all doubiful” „„ 
neſs caſes, are ſuppoſed to act with reſpect to each other, e 1 


un: nuch more to have its effect between nations, as ſoon as 

Gon r is founded on a long indiſputed poſſeſſion, without its 

na- being allowable, at leaſt if no clear evidence be brought, 

„o prove that the poſſeſſion is unjuſt. For without ſuch 

ker: WY cridence every nation is conſidered as being poſſeſſed of 

his BY bod faith. Such is the right that a ſovereign ſtate ought 

at, s grant to others; but it ought only to allow itſelf the 

port ae of the internal and neceſſary right (Prelim. 5 28.) . 

rom Preſcription is only lawful at the bar of conſcience 9 18 

reel vcIpect to an honeſt poſſeſſor. . 

blilh Since preſcription is ſubject to ſo many difficulties, i * 6 1 
long would be of great advantage for neighbouring nations to 3 
it is i (brit to a rule in this reſpect by treaties, principally a 2 e 
an vich regard to the number of years required to found a 

can bw ful preſcription, ſince this laſt cannot be in general 

ly a Wy <ctermined by the law of nature alone. If in default of 

rloa i neaties, cuſtom has determined any thing in this matter, 

cuſe the nations between whom this cuſtom is in force, ought” by + þ 
re conform to it an $ 12 „ b 
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H E fubject of treaties is, doubtleſs, one of the 
1 moſt important that the mutual relation and affairs 
of nations can preſent us with. Too much convinced of 


the little foundation that can be placed bn the natural 
obligations of bodies politic, and on the reciprocal duties 


- impoſed upon them by humanity; the moſt prudent en- 
deavour to procure by treaties the fucconrs and advan. 


tages which the law of nature would ſecure to them, if the 


or e 


agreements, or 
conventions, 


1 
By nee 
ties are made. 


eee n 115 A Riſe 1 did use render it in- 
A dun in Latin l is # Me ts with a view 
to the public welfare by the ſuperior power, _ for 
perpetuity or for a confiderable time. 
The pacts with a view to tranfitery affairs are called 


agreements, conventions, and paCtions. They are ac- 
compliſhed by one ſingle act, and not by ignited oaths, 


Theſe 'paQts are perfected in their execution once for all: 
treaties receive a ſucceſſive execution, the e of 
which equals that of the treax. 

Public treaties can only be executed/by fupdrighp powers, 
by ſovereigns who contract in the name of the ſtate Thus 
the conventions made by ſovereigns between each other 


for their own private affairs, and thoſe between a ſove- 


reign and a private perſon, are not public treaties. 


The ſovereign who poſſeſſes the full and abſolute au- 


thority has, doubtleſs, a right to treat in the name of the 


ſtate he repreſents, his engagements are binding wit 
reſpect to the whole nation. But all the conduQtors of 


| ſtates, have not the power of making of themſelves pub- 
lic treaties: ſome are obliged to take the advice of a fe- 


nate, or of the reprefentatives of the nation. In the fun- 
damental laws of each fate, we muſt ſee what is the 
: pou? 

5 e 5 
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power capable a contratig with Ly in the name of 5 


the ſtate; e 


What we fay here of public treaties, N only to be 


made by the ſuperior power, does not hinder that treaties bh 
of this nature may not be made by princes or communi- 


ties who have a right to do it, either by the conceſſion of 
the ſovereign; or by the fundamental laws of the ſtate, by 


reſervation or by cuſtom. Thus the princes and free ci- 
ties of Germany, have the right of forming alliances with 


empire. The conſtitutions of the empire give them in 
this reſpect, as in many others, the rights of fovereignty. 
dome cities of Switzerland, though ſubject to a prince, 


have made alliances with the cantons: the permiſſion, or 


| foreign powers, though they hold of the emperor and the 


toleraticn of the ſovereign, has given birth to theſe trea- 


ties, and a long uſe has eſtabliſhed a right. 
A ſtate that has put itſeif under the protection af # ano- 
ther, not lofing on that account its quality of fovereignty 


(Book I. F 162.) makes treaties and contracts alliances, 8 
at leaſt, if it has not expreſsly renounced that right, in 


the treaty of protection. But this treaty of protection is 
binding ever after, ſo that the ſtate can enter into no en- 
gatements contrary to it, that violate the expreſs condi- 
tions of the protection, or that are repugnant in their 
own nature to every treaty of protection. Thus the pro- 


tected cannot promiſe aſſiſtance to the enemies of the pro- 


iector, nor grant them a paſſage. * 


Sovereigns treat with each other by their proxies who 


are inveſted with ſufficient power, and who are com- 
monly called plenipotentiaries. We here apply all the 
rules of the law of nature to things that are done by com- 
miſſion. The rights of the proxy are expreſſed in the 
inſtructions that are given him: he ought not to deviate 
from them; but every thing he promiſes within the 


155. 
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Protection ma 


conclude tren 


ſr 56. 
Treaties con» 


cluded by prete 
ies or plenipo- 


tentlariea. 


terms of his commiſſion, nd the erben add phe | 


bind his conſtituent, 
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of treaties. 


F 158. 
Injury does not 
render them 
void. 


At . in order to avoid all danger and abe, 
princes reſerve to themſelves the ratification of what has 
been concluded upon in their name by their miniſters, 
The full power is nothing but a procuration cum liber 


If this procuration was to have its full effect, they. could 


not be too circumſpect 1 in giving it. But as princes can- 


. not be conſtrained to fulfil their ergagements, any other. 


wiſe than by force of arms, they are accuſtomed not to 
lay any ſtreſs on their treaties, till they have agreed upon 
and ratified them. Every thing that their miniſters haye 
concluded remaining without force, till the prince's ratif. 
cation, there is leſs danger in giving him a full power, 


But to refuſe with honour to ratify what has been con- 


eluded on by virtue of a full power, it is neceſſary that 
the ſovereign ſhould have ſtrong and ſolid reaſons, and 


that he ſhould ſhew in particular that his amine has do- 


viated from his inſtructions. 

A treaty is valid if there be no fault i in a manner in 
which it was concluded: and for this purpoſe nothing 
more can be required, than a ſufficient power in the con- 


tracting parties, and their mutual _ ee, | 


declared. | 
An i injury cannot then render a W invalid. He 


who enters into engagements ought carefully to weigh | 
every thing before he concludes ; he may do what he 


pleaſes with his own property, relax his rights, and re- 
nounce his advantages, as he thinks proper; the accep- 


tor is not obliged to inform himſelf of his motives, and to 


A weigh their juſt value. If we might break a treaty, be 


cauſe we found ourſelves injured by it, there would be | 


no {tability in the contracts of nations. Civil laws may 
ſet bounds to injury, and determine the point capable 
of producing the utility of a contract. But ſovereigns 
acknowledge no judge. How ſhall they obtain a certainty 
of the injury? Who ſhall determine the degree ſufficient 


to invalidate a rh The peace and happineſs | of 14 


tion 


* 
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tions manifeſtly require that * treaties do een 4 

on a nullity ſo vague and dangerous. 1 | lh ; | 
But a ſovereign is not leſs obliged in . of con- 9.159. 


e duty of na- 
ſcience to pay a regard to equity, and to obſerve it as tions in this re- 


much as poſſible, in all his treaties. And if it happens ous . 

that a treaty he has honeftly concluded, without his per- | 

ceiving any iniquity in it, turn3. at length to the detri- ö d 

ment of an ally, nothing can be more amiable, more | 

laudable, more conformable to the reciprocal duties of = 

nations, than to yield as much as poſſible, without being 3 1 

wanting to himſelf, without putting himſelf in gs; 0 — 

without ſuffering a conſiderable ies, 0 I 
Though-the ſimple injury, or ſome diſadvantage in ina 5 160. 

treaty, is not ſufficient to render it invalid: the caſe is 2 "A 

vot the ſame with thoſe inconyeniencies chat lead to the cious tothe | 

ruin of the ſtate. Since eyery treaty ovght to be made *© 

with a ſuſhcient power, a treaty pernicious to the ſtate 

js null, and not at all obligatory z no conductor of the 

vation having the power to enter into engagements to dg, 

' ſuch things as are capable of deſtroying the ſtate, for the 

ſafety of which the empire is intruſted to him. The na- 4 

tion itſelf being neceſſarily obliged to perform every thing 

required for its preſervation and ſafety (Book I. 5. 16. 

and following), it cannot enter into engagements con- 1 

trary to its indiſpenſable obligations. In the year 1506, — 

the ſtates- genera] of the kingdom of France, aſſembled at | I 

Tours, engaged Louis XII. to break the treaty he had 

concluded with the emperor Maximilian, and the arch- 

duke Philip, his ſon ; becauſe that treaty was ; pernicious 

to the kingdom. They alſo found, that neither the trea- 

ty, nor the oath that had .accompunied it, could oblige | 3 

the king to alienate the dominions of the crown e. "4 

We have treated of this laſt means of nullity (Book J. V 

Chap. XXI.). TS "i 
From the ſame reaſon, ; a want of power, a treaty: made $ 161. 


from an wine and diſhoneſt i intention, is Weinen null, ede 


for an , 
© Sov the French hi orjans. an . 
5 e a nobody 1% 
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If it be permit · 


thoſe who do 
not profcſs the 


1 


— 


0 163. 
The obligation 
of ob{erving 


true religion. 


TREATIES. OF ALLIANCE Peak I 


nobody-having a right | to engage to do. inks contrary to 
the law of nature. Thus an offenſive alliance made to 


ravage a nation, from whom there has been no injury re- 
_ ceived, may, or rather ought, to be broken. 


It is aſked, if it be allowable to make an Ia with 


ted to chter into 2 Nation that does not profeſs the true religion, and whe- 
an alliance with ther treaties made with the enemies of the faith are vali? 


Grotius © has treated this ſubject at large, and this dif. 
cuſſion might be neceſſary at a time when the madneſs of 
party ſtill darkened thoſe principles which it had long cauf. 
ed to be forgotten: but we may venture to believe, that it 
would be ſuperfluous in our age. 'The law of rature alone 
regulates the treaties of nations: the difference of religion 
is a thing abſolutely foreign to them. Different people 
treat with each other in quality of men, and not under 
the character of Chriſtians, or of Muſſulmans. Ther 
common ſafety requires that they ſhould treat with each 
other, and treat with ſecurity. Every religion that ſhould 
in this caſe claſh with the law of nature, would bear upon 


it the marks of reprobation ; and it could not come from 


the author of nature, who is always conſtant, always 


faithful. But if the maxims of a religion tend to eſtabliſh 
itt by violence, and to.oppreſs all thoſe who will not re- 
_ ceive it, the law of nature forbids the favouring of that re. 


ligion, or our uniting ourſelves, without neceſſity, to its 
inhuman followers ; and the common ſafety of mankind 
invites them rather to enter into an alliance againſt mad- 
men, and to repreſs the bigotted fanatics who n che 
| Public repoſe, and threaten all nations. 
It is ſhewn by the law of nature, that he who has — 
a promiſe to any one, has conferred upon him a true 
right to require the thing promiſed j and that, conſe · 
quently, not to keep a perfect promiſe, i is to violate the 
right of another; and is as manifeſt an injuſtice, as that 
of depriving a perſon of his property. All the tranquillity, 
the happineſs, and ſecurity of the human race reſts on 
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juice ; on the obligation of paying a regard to the rights 
if others. The reſpect of others for our rights of do- 
main and property conſtitutes the ſecurity of qur actual 
poſeſſions; the faith of promiſes i is our ſecurity for the 
things that cannot be delivered or executed upon the ſpot. 
There would be no more ſecurity, no longer any com- 
nerce between mankind, did they not believe themſelves _ 
obliged to preſerve their faith, and to keep their word. . 

This obligation is then as neceſſary, as it is natural 

and indubitable between the nations that live toge- 

ther in a ſtate of nature, and acknowledge no ſuperior 
upon earth, to maintain order and peace in their ſociety. 
Nations, and their conductors, ought then, to keep their | 
promiſes and their treaties inviolable. This great truth, 
though too often neglected in practice, is generally a- 
knowledged by all nations ©: the reproach of perfidy 
is eſteemed by ſovereigns a moſt atrocious injury ; now | 

he who does not obſerve a treaty, is certainly. perfidious, | 
ince he violates his faith. On the contrary, nothing | 
adds ſo great a glory to a prince, and the nation he go- 
rerns, as the reputation of an inviolable fidelity to his 
promiſes. By this, and by their bravery, the Swiſs have 
rendered themſelves reſpectable throughout Europe, and 

| have merited the honour of being ſought for by the great- 

eſt monarchs, who truſt to them the ſecurity of their 
perſons. The parliament of England has more than 
once thanked the king for his fidelity and zeal in ſuccour- 
ing the allies of his crown. This national greatneſs of 
foul, is the ſource of an immortal glory, upon it is founded 

the confidence of nations, and it thus We a certain | 
inſtrument of power and ſplendour. _ 5 Th 
As the engagements of a treaty impoſe on the one 1 9 164. 
perfect obligation, they produce on the other a perfect The violation of 


a treaty is an 


| Tight, To violate a eue, is chen to violate che perlect injury. 
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right of him with whom we have contraſted, and4kiv; is 
to do him an injur 7x. 

A ſovereign already bound by 2 ens cannot- ako 
others contrary to the firſt. The things about which he 
has entered into engagements. are no longer at his dif. 


poſal. If it happens that a poſterior treaty is found, in 


ſome. point, to contradict one that is more ancient, the 
new treaty is null with reſpect to that point, as diſpoſing 


of a thing, that is no longer in the power of him who 


appears to diſpoſe of it: (this relates to treaties made 


with different powers). If the ancient treaty is ſecret, 
it will have the appearance of bad faith to conclude a 
contrary one, that may be rendered void whenever oc- 
caſion ſerves; and it is not even allowed to enter into 


engagements, which from the occurrences that may hap- 


pen, may be found oppoſite to the ſecret treaty, and by 
that means void; at leaſt, if we are unable fully to r- 
compenſe the new ally otherwiſe, it would be to abuſe 
him to promiſe him any thing without informing him 
that ſuch caſes might ariſe, in which we ſhall not have | 
the liberty of diſcharging that promiſe. The ally thus 


- abuſed may, doubtleſs, renounce the treaty; but if he 
| chooſes rather to adhere to it, the treaty will hold good 
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The moſt an- 


tient ally ſhould 
be preferred, 


with reſpect to all the articles that are not oo to the 
more ancient treaty. 

Nothing hinders a weben fam 8 into age 
ments of the ſame nature with two or more nations, if he 


his allies. For example, a treaty of commerce with oue 
nation does not prevent others being afterwards made with 


different ſtates, unleſs a promiſe is made in the firſt treaty 


not.to grant the ſame advantages to any other, We may 
in the ſame manner promiſe to aſſiſt two different allies 
with troops, if we are able to furniſh them both, or if there 
is no appearance that both will n oceaſion ſos Wan. at 
the ſame time. 

If nevertheleſs the. contrary 1 the mol aint 


| ally ought to be preferred; for the engagement was er 
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and abſolute with reſpect to him, while we were anable as | 


contract a ſecond ; but by reſerving the right of the firſt. 


The reſervation is àa right, and it is a tacit enn . 


it is not expreſsly made. 


The juſtice of the cauſe is another W of n 


between two allies, and even we ought not to aſſiſt him 
whoſe courſe is unjuſt, whether he be at war with one of 
our allies, or with an 
ſame, as if we' conMacted an alliance for an unjuſt pur- 
poſe ; which is not permitted (5 161 *. N one can vs 
lidly engaged to ſupport injulkice: 85 


Grotius divides treaties into two ener claſſes: the + 


firſt, theſe which turn merely on things to which we were 
already bound by the luw of nature, and the ſecond of thoſe 
by which ave engage ſomething more l. The firſt ſerves 
to ſecure a perfect right to things to which we had only 
an imperfect right, ſo that from thence forward we might 


| require what before we had only a foundation to defire, 


5 an office of humanity. Such treaties became very ne- 
ceſſaty among the ancient nations who, as we have already 


obſerved, did not think themſelves bound to perform any 
thing for the nations that were not in the number of 


their allies. They are even of uſe among the moſt polite 


people, in order the better to ſecure the ſuccours that 


9168. 
We owe no af- 
ſſiſtance in an 
ca war. 


mother ſtate. For this would be the 


9169. 
General diviſion 
of treaties. 1. 
Of thoſe eee | 
relate to 

already due oe 
the law of ua - 
ture. 


* C 
# 


* 


may be expected, to determine the meaſure and degree 


ok theſe ſuecours, and to know on what we have'to de- 
pend, to regulate what cannot in general be determined 


by the law of nature, and to prevent the difficulties, nd | 


nrious interpretations of that law. In ſhort, as the 


power of aſſiſtance in any nation is not inexhauſtible, it is 


prudent” to ſecure ourſelves a proper right to ha cp 
that cannot be granted to all the world. 
Of this firſt claſs are all the ſimple treaties 6f peace 


ad friendſhip,” when the engagements contraQted in 
— nothing erin men GEE GRE IE 


ren, 


. 


S J 


F 170. 


Of the colliſion 


of theſe treaties 


wth the duties 
ve owe to-0Uur- 


is 


; that permit commerce, paſſage, c-. 


and a of the pag dane, ag. «tha: 

If the aſſiſtance and offices that are due in virtue i 
ſuch a treaty, are found, upon ſome. occaſions, incom- 
Patible with the duties a nation owes to itſelf, or with 
what the ſovereign. owes, to his own nation, the cafe is 
tacitly, and neceſſarily excepted in the treaty... For ne- 
ther the nation nor the ſovereign gan enter into an en. 
gagement to abandon their own , or the fafery of 
the ſtate, to contribute to that of their ally. If the ſore⸗- 
reign has occaſion, in order to preſerve: his own nation, 


for the things he has promiſed in the treaty; if, for en- 


ample, he has engaged to furniſh corn, and in a time of 


e ; dearth he has ſcarcely ſufficient for the nouriſhment of his 
ſubjects, he ought without diſſiculty to prefer. his own 


nation. For he naturally owed aſſiſtance to a foreign ſtate, 


only ſo far as that aſliſtance was in his power, and he can 


only promiſe it by a treaty upon the ſame footing. Now it 
is not in his power to take away the ſubſiſtence of a na- 
tion, in order to give.it to another. Neceſſity here-forms an 


exception, and he does not violate the _ becauſe he 


$ 17 1 
Of treaties that 
promiſe merely 


cannot fulfil it. 
The treaties by which we 8 engage not to | 
any evil to au ally, to abſtain, with reſpect to him, 


the doing no in - from all damage, offence, and injury, are not ne- 


Jury. 


tirely confined to barbarians | We ſee too frequent effects 


ceſſary, and produce no new right; each having al- 
ready from nature, a perfect right not to ſuffer either 
damage, injury, or any true offence. However theſe 
treaties become very uſeſul, and accidentally neceſſary, 
among thoſe barbarous nations who think they have 3 
right to make any attempts againſt foreigners. 'They arc 


not uſeleſs with reſpect to nations leſs ſavage, who without } 
ſo far diveſting themſelves of humanity, are however, 


much leſs. affected by a natural obligation, than by one 
they themſelves have contiacted by ſolemn engagements: 
and would to God that this manner of thinking 4 in- 


of 
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ection much ſuperior or 
to as wb of nature. But the name of perfidious is preju- 


Jicial to the conductors of nations; and it becomes, by this 


K i 42 ! 
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means, formidable to thoſe themſelves who are but little 


know how to get rid of the reproaches of conſcience. 


Treaties in which ſovereigus engage to do what they | 
are not obliged to 1 5 the! yaw! a re are either 


equal or unequal. * 1 een 

Treaties equal are hay fa wich i ths Wos 1%; g pars 
ties promiſe the ſame things, or things that are equiva- 
lent, or, in ſhort, that are equitably proportioned, ſo 
that their condition is equal. Such is, for example, a 
defenſive alliance, in which they reciprocally ſtipulate ſor 


the fame ſuccours. Zuch is an offenfive alliance, in 
which it is agreed that each of the allies ſhall furniſt the 


curious about meriting that of virtuous men, and w-ho 


: # 
Lt 
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, 
Treaties con- 
cerning things 
that are not na- 
turally due. 

Of treaties 
* equal, 


lame number of veſſels, the ſame number of troops, f 


cavalry-and infantry, ' or an equivalent in veſſels, in 
troops, in artillery, or in money. Such is alſo a league 
in which the contingent of each of the allies is regulated 
in proportion td the intereſt he takes or may have in the 


| deſign of the league. Thus the emperor and the king 


of England, in order to engage the ſtates-general of the 


United Provinces to accede to the treaty of Vienna of the 
16th of March 1751, conſented that the republie ſhould 
only promiſe her allies ſuccour of four thouſand foot and 
athouſand horſe, though they engaged to furniſh the re- 
public in caſe it was attacked, each witli eight thouſand 
foot and four thouſand horſe. © We ought alſo to place in 
the rank of equal treaties, thoſe that declare that the allies 
ſhall make a' common cauſe and act with all their forces. 


Though, in fact, their Wp are 9 _ mine | 


well be conſidered as equal. id} 


Equal treaties ma be ſubdivided into 26 many eee . 


the ſorereigns have diferent'tranſaRions between them! 


Thus they treat of the conditions of commerce, of their 


mutual defence, of aſſociatlons in war, of the paſlage 
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"hos ſhall mot grant to ond other, or refuſe to 
the enemies of their ally ; they engage not to build for. 
treſſes in certain places, c. But it would be uſcleſ; to 

enter into theſe particulars: 8 are ene and 
are eaſily applied to particular caſes. 


1 9 17 3. Nations not being leſs obliged . to be 
=. he — 2 a regard to equity, they ought, as much aspoſlible, to pre- 


| equality 3 in trea- ſerve equality in their treaties. When therefore the pariicy | 
are in ſuch a ſtate as to obtain the ſame reciprocal adyan- 
2...  tages, the law of nature requires that their treaties ſhould 
— be equal, at leaſt, if there is not ſome particular reaſon 
190'ũ deviate from that equality; ſuch would be, for in- 
EE a ſtance, gratitude for a former benefit, the hope of be- 
coming inviolably attached to a nation, from ſome mo- 
tive which influences one of the contracting parties to 
conclude the treaty, &c. And even, if we judge righth, 
the conſideration of this particular reaſon reſtores tothe 
: treaty that equality which ſeems to be taken 1 it by 
| ths difference of the things promiſed. _ 
l ſee thoſe pretended great politictans ſmile, dhe 
| al their ſubtilty in circumventing thoſe with whom they 
treat, and regulating the conditions of the treaty in ſuch 
a manner, that all the advantage hall accrue to their mal- | 
ters. Far from bluſhing at a conduct ſo contrary to equi 
ty, to rectitude, and natural honeſty ;. they make it their 
glory, and pretend to merit the name of great negociators 
How much do men in a public character glory in what 
would diſhonour an individual? The private man, if be ! 
is without conſcience, alſo laughs at the rules of mon- Wi © 
* lity and juſtice z but he laughs in ſeer - it would be d 
> dangerous and prejudicial to him publiokly to make 3 x 
| a 
0 
0 
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| mock of them; the powerful abandon more openly the 
honeſt for the uſeful. But it frequently happens, for the 
"happineſs of the human race, that this pretended utility 
becomes fatal to them; and even among ſovexeigns, ca- 

Adour ard rectitude are found to be their ſafeſt politic Wil 
Al the ſubtiltics, all the ſhufflings of a famous miniſter n Bt © 


1 


to occaſion of a very intereſting treaty with A bSpaitl _ 
turned at length to his confuſion, and the damage of his 
maſter; while the good faith, the generoſity of England 
towards her allies, proeured her an iminenſe credit,and . # 
niſed her to the higheſt point of influence and reſpect. „ 
When people ſpeak of equal treaties, they have com- the $ 174: 
monly 1 in their minds a double idea of the equality of the —— = 
engagement and the equality of the dignity of the cons ea 
tracting parties. It is neceſſary to take away every Sw 
that may appear equivocal, and for this purpoſe to diſ- 
tinguiſh between equa/ treaties and equal alliances.” Bua, 
| reatizs are thoſe where equality is kept in promiſes, as 
ve have juſt Explained them (5 172.) 3 and ual alliances 
thoſe where equal treats with equal, forming no difference 
in the contracting parties, or, at leaſt, admitting no ſu- 
periority to6 plainly pointed out; but only ſome pre- emĩ- ny 
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the hence of honours and rank. Thus kings treat with the 
| by emperor as equal with equal, though they without diffi- 
| culty allow him the firſt place. Thus great republies- 15 
lace treat with kings as equal with equal, in ſpite of the pre- HE 
hey WH cminence they at preſent, allow them. Thus every true 1 


8. 


ſoyereign ought to treat with the moſt powerful monarch, 


ba- fince they are as really ſovereigns, and as RO. 

qui i himſelf (ſee above 5 37 of this Book.) 5 Po 
heir Unequal treaties are thoſe in which the 410 45% bn 5 175. 
ors, 


miſc the ſame things, and the alliance is unequal When it Of usegüal — =} 
makes a difference in the dignity of the contracting patties. alliances. ail Dn | 
| It is true, that moſt commonly an unequal treaty will | 
be at the ſame time an unequal alliance; great potentates 1 
being ſeldom accuſtomed to give more than is given to 
them, to promiſe more than is promiſed to them, if they 
ne not tewarded for it on the fide of glory and honout: 
on the contrary, à weak ſtate does not ſubmit to burden- 
conditions without being obliged alfo to DON 
the ſuperiority of its ally, | 
Thoſe unequal treaties tliat are at the bitte ths ws "wel 
Fl alianoes; arp divided into tuo kinds : the firſt dot "oF 


tte treaty was unequal; but the advantages France de-. 


the inequality it on the fide of the inferior pouuer. 
In the firſt kind, without attributing to the more poy. 


1 Only a ſuperiority of honours and reſpect. We have 
treated of this in Book 1.4 5. Frequently a great mo- 
narch reſolving to engage a weak ſtate in his intereſ, 


time a ſuperiority of dignity, and requires reſpect "2 


Jo this we ought to pay attention; for we ought not to 


finding themſelves embarraſſed in a war with the houſe of 
2 formidable power, he, like an able miniſter, concluded: 


tage appeared to be on the ſide of the Swede, On con- 


* the «quali is hund on the fide of. 8 
able power ; and the ſecond comprehends treaties where 


— 


erful any right over the more weak, tliere is given him 


makes it advantageous conditions, or greater than thoſe 
it would ſtipulate 'for itſelf ; but he claims at the ſame | 


, r ©, 1m 


d 
his ally. This laſt particular renders the. alliance unequal, 


. 


confound with theſe alliances, thoſe in which equal treats 
with equal, though the moſt powerful of the allies, for 
particular reaſons, . gives more than he receives, promiſes 
his aſſiſtance gratis, without requiring a return, mot 
conſiderable ſuccours, or even the aſſiſtance of all his 
forces: here the alliance is equal; but the treaty is ute- 
qual; if it is not always true to ſay that he who gives 
moſt having a greater intereſt in concluding the treaty, 
this conſideration reſtores the equality. Thus the French 
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Auſtria, Cardinal de Richelieu reſolving to humble that 
treaty with Guſtavus Adolphys, in which all the advan- 
kdering only the ſtipulation, we ſhould have ſaid, that 


rived from it, largely compenfated for that inequality 
The alliance of France with the ee if we ſtop at the 
ſtipulation, is an unequal breaty 3 3 but the valour of the 
Swiſs troops has for a long time reſtored the equality: the 
difference of their intereſts, and wants unites theſe toge- 
ther. France, often involved in bloody wars, bas 16 
ecived eſſential ſervices. from the Swiſs: the Helvetic 
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may live in peace wich the whole ke wa | 


nothing. to fear, ſince they have made the ambitious feel, | 
that the love of liberty gives the nation ſuſficient ſtrength | 


to defend its frontiers. This alliance may at certain 
times appear unequal, Our forefathers ſtudied ceremo- 
nials but little; Though in; reality, and eſpecially fince 


the abſolute independence of the Swiſs is acknowledged by 


the empire itſelf, the alliance is certainly equal; notwith- 
ſtanding the Helvetic body, without difficulty, pays to 
the king of France, all the pre-eminence which the mo- 
dern cuſtoms of 'Europe attribute to crowned heads, and 
eſpecially to great monarchs. ; 

Treaties in which the inequality is "ib on the fide of th the 


inferior powers, that is, thoſe which impoſe on the more. 
weak, more extenſive obligations, or greater burdens yz _ 
erobliges them to perform things diſagreeable and painful; 


theſe unequal treaties, I ſay; are always at the ſame time 
unequal alliances 3 for the more weak never ſubmit to 
burdenſome conditions, without being obliged alſo to 
zcknowledge the ſuperiority of the ally. Theſe con- 
ditions are commonly impoſed by the conqueror, or dic - 
tated by neceſſity, which obliges a weak ſtate to ſeek the 


protection or aſſiſtance of another more powerful, and by 
this means it acknowledges its ſuperiority. Beſides, this 


forced inequality in a treaty of alliance, ſwallows up, and 
depreſſes its dignity, at the ſame time that it exalts that of 
the more powerful ally. It alſo happens that the more weak, 


not being able to promiſe the ſame ſuccours as the more 
powerful, it becomes neceſſary that it ſhould make a com- 


penſation for it by engagements that degrade it below its 
aly, and often muſt even ſubmit, in certain reſpects, to 
his will, Of this kind are all the treaties where the more 


weak engages not to make war without the conſent of the © 


more ſtrong, and to have the ſame friends, and therfame 
enemies, to maintain, and pay a reſpect to its majeſty, 


t9 haye no fortreſſes in certain places, not to trade nor 


rae ſoldiers -i in certain free countries, to deliver up ita 
veligs 
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veſſels of war, and not to build others, at che canthag, 

nians did to the Romans; tokoep: wp only a CG: 
ber of troops, Kc. | 

Theſe wnequal alliances are ſubdivided into two kinds 

tes either deg rade the ſovereignty, or they do not. We 

have touched dightly on this in Bowl L Diner, 1 an 

XVI. 

The ſovereignty fublits entire whad'! none of the rights, 
of which it is conſtituted, is conveyed to the ſuperioralh, 
er rendered dependent on his will in the exerciſe that 
may be made of them. But the ſovereignty i is degraded 
when any of its rights are ceded to an ally, or even if the 
uſe of them is merely rendered dependent on the willof 

that ally. For example, the treaty does no injury to the 
ſovereignty, if the weaker ſtate only promiſes fiot to attack 
3 2 certain nation without the conſent of its ally. By this 

„ means it does not ſtrip itſelf pf its right, nor does it ſub- 

= wit to him the exerciſe of it; it only conſents to a reſtric- 
i tion in favour of its ally; and in this manner it no more 
| diminiſhes its liberty, than is neceſſarily done in all pro- 

miſes. People every day lay themfelves under ſuch re. 

- _ iraints in alliances that are perfectly equal. But ta en · 
gage not to make war againſt any one whatſoever with: 
out the conſent or permiſſion of an ally, who on his fide 
does not make the ſame promiſe, is to contract an une- 
qual alliance with diminution of ſovereignty ; ; foritisto 


deprive. him of one of the jnoſt i important parts of the ſo· 


vereign power, by committing the exerciſe of it to 3n0- 
_ ther's will. The Carthaginiang having in the treaty that 
terminated the ſecond Punic war, promiſed not to make 


war on any ſtate without the conſent of the Romans; 
were then, for that reaſon, eee as dependent on. 


the Romans. 
F176. When a people are forced: to receive "FOE they may 


How an alliance 


Howan alliance legally renounce their preceding treaties, if he with | 
el ſorerci 5 whom they are conſtrained to enter into; an alliance re- 


| ceding treaties Bs a an a part of thei 
F * ” ' ſovereign 


py 
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' that had concluded them. This is a- neceſſity that can- A 


lowed to oblige, without juſt reaſon, the weaker ſtates ..._ 


K-22” 


| know their true and real intereſt, Nothing more firmly 
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more they will revere him; they loro a power wha wakes OY 
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ſovereignty, their ancient treaties fall with the mals: 1 4 | 


not þe impu ed to them, and ſince. they had a right to = 
ſubmit themſelves abſolutely, and to renounce all ſove- "5 On 
reignty, if it became neceſſary for their preſervation ; by 0 
2 much ſtronger reaſon, they have a right, under the 
ſame neceſſity, to abandon their allies. But a generous | 
people will try every reſource before boy hes ſubmit | W 
ſo ſevere and humbling a l. | 
In general, every nation ought to be uns af þ its $179. 
gory, careful of maintaining its dignity, and preſerving ac fle 
its independence; it ſhould therefore be induced by no- n poſſible mak- 
ing unequal al · 
thing but extremity, or the moſt important reaſons, to liances, „ 
contract an unequal alliance. This particularly relates | 
to treaties where the inequality is found on the fide of 
the weaker ally, and ſtill more to thoſe unequal. alliances = 
that degrade the ſovereignty : men of courage will receive 
them only from the hand of neceſſity. 


* 


Whatever a ſelf-intereſted 5 may i "ms W 1 
ſhould either abſolutely deliver ſovereigns from the au- 8 cn -- 


thority of the law of nature, or agree that they are not with 425 Vo ; 


to ſubmit to them their dignity, much leſs their be * 
by an unequal alliance, Nations owe to each other the 
ame aſſiſtance, the ſame reſpect, the ſame friendſhip, as 
individuals living in a ſtate of nature. Far from ſeeking 
to humble the weak, and'to deſpoil them of their moſt 
precious advantages, they will reſpect, they will maintain 
their dignity and their liberty, if they are inſpired by vir- 
tue more than by pride; if they are more moved by prin- 
ciples of integrity than by a mean ſelf-intereſtz what do 
I fay ? If they have ſuch a degree of underſtanding-as to 


ſecures the power of a great monarch than his regard to 
al ſovereigns. The more careful he is of offending the p 
weak, the greater eſteem they will have for him, and ts 


* ALF axon | aan 


1 them feel his ſuperiority only 8 his: benefits ; they fix 
themſelves to him as to their ſupport, and he becomes 


the arbiter of nations. Had he behaved: with pride, he 


would have been the obje of their jealouſy and fear, and 


| e have one day ſunk under their united efforts. 


179. 
In thoſe that are 
unequal on the 


maoſt powerful 
"Ge". | 


But as the weak ought, in their neceſſity, to accept 
with gratitude the aſſiſtance of the more powerful, and 
not to refuſe him the honours, the reſpect, that flatters 


him who receives them, without degrading him by whom 
they are rendered; ſo nothing is more conformable to the 


law of nature, than aſſiſtance generouſly given by the 


more powerful ſtate without requiring a return; or, at 


leaſt, an equivalent. And it is found here, that advan- 


tage is obtained by the practice of duty, Good policy will 


not permit a great power to ſuffer the oppreſſion of the 
ſmall Rates in his neighbourhood. If he abandons them 


to the ambition of a.conqueror, this laſt will ſoon become 
formidable to himſelf. Thus ſovereigns who are com- 


kind of aſſiſtance, when it is afflicted by a famine, we 
have ſeen (5 5.) that thoſe who have proviſions ought to 


= monly faithful enough with refpe to their own intereſt, 


ſeldom fail to attend to this maxim. Hence thoſe alli- 


ances ſometimes againſt the houſe of Auſtria, ſometimes 
againſt its rival, according as the power of one or the 
other preponderates, . Hence that. balance of * the 


object of perpetual negociations and wars. 
When a weak and poor nation has occaſion for another 


furniſn them at a juſt price; it would be noble to afford 
them at a low rate, or to make a preſent of them if a na- 
tion is incapable of paying for them. To make it buy them 


by an unequal alliance, and eſpecially at the expence of 


9 180. 
How inequality 
of treaties and 


alliances may be 
__ conformable to 
the law of na- 


its liberty, to.treat them as Joſeph formerly treated the 
Egyptians, would be a ſeverity almoſt as np as ſul- 
fering them to periſh with hunger. 

But there are caſes where the inequality of treaties and 
alliances, dictated by ſome particular reaſons, is not con- 


trary' to equity, nor conſequently to the law of nature. 
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Theſe caſes are in . all thoſe in which the duties . 
one nation towards itſelf, or its duty to others, invite it 
to deviate from equality. For inſtance, if the ſovereign 

of a weak ſtate ſhould without neceſſity build a fortreſs, : 
which he would be incapable of defending, in a place 
where it might become very dangerous to his neighbour, 
if ever. it fell into the hands of a powerful enemy; this 


neichbour may oppoſe the conſtruction of the fortreſs; 
and if it is not convenient to pay for the compliance he de- 
mands, he may obtain it by threatening to break up the 


roads of communication, to forbid all commerce, to build 
fortreſſes, or to keep an army on the frontier, to conſider 
that little ſtate as ſuſpicious, &c. He impoſes indeed an 
unequal condition; but this is authoriſed by the care of 


his own ſafety. In the ſame manner he may oppoſe the 


forming of a highway, that would open to an enemy an | 
entrance into his ſtate. War might furniſh us with a2 


multitude of other examples, But people frequently abuſe 
rights of this nature; it requires as much moderation as 
prudence to avoid turning them into oppreſſion. 


The duties towards others ſometimes alſo counſel and 


authoriſe this inequality in a contrary ſenſe, ſince with - 


out this a ſovereign may be accuſed of being wanting to 


himſelf or to his people. Thus gratitude, the deſire c 


ſhewing his ſenſibility for a benefit, may induce a gene» 


rous fovereign to enter into an alliance with j Joys a * to 
giye in the treaty more than he receives. 


Or he may with juſtice impoſe the conditions Fa n Yi 


equal treaty, or even an unequal alliance, by way of pu- 1 


niſnment, in order to puniſh an unjuſt aggreſſor, and to of 

put him out of a condition of eaſily hurting him after- 
wards. © Such was the treaty to which Scipio Africanus, 

forced the Carthaginians to ſubmit, after he had conquer- 


ed Hannibal. The conqueror often gives ſuch laws; 


and by this means he neither offends juſtice nor equity, 


if he remains within the bounds of moderation, after he 
has triumphed i in a juſt and neceſſary war. 


_ | TREATIES or ALLIANCE (Bodk 


| I 3 9182. 8 treaties of protection, thoſe by which! 
r fie renders itſc}f tributary or feudatory to another, form 
— eue. fo many kinds of unequal alliances. But we ſhall not repes 


"wn; what we have ſaid ifs Book I. Chap. I. and XVI. 


 $ 183. By another general diviſion of treaties or alliances they | Fe 

of non an 1 are diſtinguiſhed inte perſanal and real ; the firſt ar 
tt⸗ßoſe that relate to the perſon of the contracting parties, =. 
and are reſtrained and in a manner attached to them, 80 
| Real alliances relate only to the things of which they FE 
treat, without any dependence on the WIR af the con. wn 
| png: parties. e " 
T The perſonal alliance expires with 11. who del thi 
The real alliance is affixed to the body of the ſtate, and BR 
ſüubſiſts „ aten ee on 
not limited. 15 os 
It is of great uſe not to confound theſe. two forts of 15 
| alliances. Therefore ſovereigns are at preſent aecuſtomet, 20 
to explain themſelves i in ſuch a manner as to leave no un- re 

3 certainty in this reſpect, and this is doubtleſs the beſt and 
| . afeſt method. In want of this precaution, the matter of Wi o. 
- . the treaty, or the expreſſions in which it is canceived may o 
furniſh the means of diſcoyering, whether it be real a | or 
profane. Let us give ſome general rules on this fubjed. fo 
5 5 lh In the firſt place, from naming in the treaty the ſore- 1 
contracting par- reigns who contract, wt ought not to conclude that the 4 
l treaty was perſonal, ſor the name of the forereign who 1 
perſonal. actually governs is often inſerted with the ole view of o 
„„ ſhewing, with whom it is concluded, and not to male A 
|, known that they have treated with him perſonally, Thi q 
is an obſervation of the civilians Fedius and Ulpian®, res 0 
. Se by all authors. p 
: ; F 1 85. Every alliance made by a republic is is in its | owffrature þ 
;, "5 pw. 59 | wok for it relates only to the body of the ſtate, When 0 
l people, a popular ſtate, or an Ariſtocratical republic ü 
8 cConcludes a treaty, it is the ſtate itſelf that contract; 0 
and its engagements do not depend on the lives of thoſe k 
l 
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bo were only the Wiens the member of the peo⸗ „ 

ple or of the regency « chan _ ſucceedeach e but | „ 

the ſtate is always the ſame. ; . 
Since-then ſuch a treaty dect rolgtiy: to the body of 

the ſtate, it ſubſiſts, though the form of the republie 

happens to be changed, and though it ſhould be even 

irnsformed” into = monarchy. For the ſtate and the ma- 

tion are always the ſame, whatever changes are made in 

the form of the government, and the treaty concluded 

with the yation, remains in force as long as the nation 

exiſts. But it js manifeſt that we ought to except from * 5 

this rule all the treaties that relate to the form e the g= 

yvernment, Thus two popular ſtates that have treated ex- 

preſsly, or that appear evidently to have treated with the _- 

riew of maintaining themſelves in concert jn their ſtate of 

liberty and popular government, ceaſe to be allies at the 

rery moment when one of them has een = be gore. 

rexned by a fingle perſon. e 

| Every public treaty concluded by 4 king or by any TY 

| other monarch, is a treaty of. the ſtate; it lays under an e ys emf 

obligation the entire ſtate, the nation which the king re- or other mo- 

| preſents, and whoſe power and right he exerciſes.” It 

ſeems then at firſt that every public treaty ought to be 

preſumed real, as concerning the ſtate itſelf. There is £ 

no doubt with reſpect to the obligation ta obſerve the 

treaty, this relates only to its duration. Now there is 

often room to doubt whether the contracting parties have 

intended to extend the reciprocal engagements beyond 

the term of their own lives, and to bind their ſucceſſors, 

ConjunQures change; a burden that is to-day light, | 

may in other circumſtances become inſupportable or too * 

heavy: the manner of thinking among ſovereigns i is no 

leſs variable; and there are things which it is convenient - 

that each prince ſhould diſpoſe ol freely according to his 

own plan. There are others that ate freely granted to a | 

king and would not be permitted to his ſucceſſor. It ian 

woke they 6 pumkiſer the carne bf the tre, or ah „ 
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$ 187. 
Treaties per pe- 
tua} and for a 
certain time. 


$ 188. 
Treaties 1 
for the king and 
bis juccefſors, | 


6 189. 
| Treaties made 
for the good off 
the kingdom, 


it to the duration of the nn itſelf : the treaty i iz 


a treaty is concluded to procure an advantage to the ſtate 
that will always ſubſiſt, there is no reaſon to believe that 


Se: 


F 190. 
How prefump- 
tion ought to 
be ſdunded in 
doubiſul caſes, 


only to the duration of his life. Such a treaty ought then 


Tk Chap 
46k of 1 in order to diſcover the intentions of the part) 
contraQting powers. 9 the 0 


'Freaties that are perpetual, — thoſe. SOR Fans a — K 
minate time, are real; ſince their duration does not ds more 
pend on the lives of the contracting parties. 

In the ſame manner when a king declares in the treay 
that it is made for himſelf and his ſucceſſors, it is mani. 
feſt that the treaty is real. It is affixed to the en 
e! in order to laſt as long as the kingdom itſelf. 

When a treaty expreſsly declares, that it is made for 
the good of the kingdom, it is a manifeſt indication that 
the contracting powers have not intended to make it de. 
pend on the duration of their lives; but rather to afix 


then real. 
ned even of this expreſs A wi 


the prince who has concluded it, was willing to limit it tru 
to be conſidered as real, unleſs very ſtrong reaſons ſhey, 
that he with whom it was concluded, granted the advan- | 
tage to which it relates only out of regard to the prince 
then reigning ; and as a perſonal favour ; in this caſe the 
treaty terminates with the life of the prince, the reaſon | 
of the conceſſion expiring with him. But this reſerve i 
not eaſily preſumed ; for it would ſeem that if contrafting 
parties had this in their view, 2 would have expreſſed 
it in the treaty. 

In cafe of doubt, when 8 clearly, eſtabliſhes, ei- 
ther the perſonality or the reality of a treaty, it ought to 
be preſumed real if it turns on things that are favourable 
and perſonal in matters that are odious. The things f:- 
vourable are here thoſe that tend to the common advan- 
tage of the contracting powers, and that equally ſavout 
the two parties mon: odious are thoſe that burden one 
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arty alone, or that are a rettet grievance to one walt 
the other. We ſhall ſpeak of them more at large in the 


chapter on the interpretation of treaties. Nothing is 
more conformable to reaſon and equity than this "ee -# 


wheneyer certainty is wanting in the affairs of men, I 
muſt have recourſe to preſumption, Now if the con- 


advantageous to the two allies, to think that they intend- 
el to make a real treaty, as one moſt. uſeful te their re- 
ſpectire kingdoms; and if we deceive ourſelves in this 


ae of the contracting ſtates finds itſelf overburdened, 


ahn to make him explain himſelf clearly, and it is proba: 


and particularly ſovereigns, feldom ſubmit to heavy and 


neither the one nor the other ought to loſe his right, equi- 


iy will be leſs wounded by the loſs which this will ſuffer 
rom a gain which he could-only obtain by the damage 
he intended the other: this is the fame owes : 


lucro captandp, and de damno vitando. ; 
We, without difficulty, place 20 8 4 * 5 


nerce in che number of thoſe that are favourable, ünce 
they are in general advantageous: and very RAE... 8 


ecke lay; of nature. 4 ta, a 
| N 


telling powers have not explained themſelves, it is na- 
tural when it relates to things favourable, and equally , 


preſumption, we do no injury either to the one or the 
other. But if the engagement has ſomething odious, if 


how can it be preſumed that a prince whò entered into 

ſuch engagements, was willing to lay that burden for even 
upon his kingdom ? Every ſovereign is preſumed to deſire 

the laſety and advantage of the ſtate with which he is enk 
truſted, it cannot then be ſuppoſed, that he has conſented 
to load it for ever with a burdenſome obligation. If ne- 
ceſſity has made it a law to him, it was the buſineſs of hies 


ble he would not have failed to do it, knowing that men; 


diſagreeable burdens, if they are not in due form obliged 
to it. If it happens then that the preſumption is a miſ- 
take, and makes him loſe ſomething of his right, it is a2 
conſequence of his own negligence. . Let us add, that if 
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et war, | Grotius . with reaſon, thit. ec defenſive ali 
_ « ances have a more fayourable aſpect, and thoſe that 
« are offenſive have ſomething in them that approaches 

te nearer to what is burdenſome or odious e. 
2 We could not diſpenſe with ſlightly. mentioning in 15 
5 $i words theſe diſcuſſions, in order that we might n 
leave here a diſegreeable void: However they are bit o 
little uſe in practice; ſovereigns at preſent generally 
uſing the wiſe precaution of clearly determining the du 
ration of their treaties. They treat for themſelves ati 
their ſueeeſſors, for themſelves and their kingdoms fi 
perpetuity, for a certain number of years, & e. Or they 
treat only for the time of their reign, for an affair you 

| liar to themſelves; or their families, W 
F191. Bince public treaties; and even thoſe that are 1 
- 8 t ade by a king or by any dther ſovereign who is in- 
. _ — veſted with ſufficient _ are treaties of ſtate and 
treaty 21 to obligatory with reſpect to the whole nation (5 186) 
the ſucceſſors. real treaties, made to ſubſiſt independently of the perſon 
. who: has concluded them, doubtleſs, oblige his ſucceſſors} 
uin obligation impoſed on the ſtate paſſes ſuccefively 
to all its condudtors, in proportion as they aſſume the 
ity. It is the ſame with reſpect to the right 
RPE theſe treaties i they are acquired for (he flu, 

and ſucceſſively paſs to its eonductors. 4 

Is is at preſent a pretty general caſtont fas the face 
| 00 confirm, or renew even real alliances, concluded by 
- __ his: predeceſſors: and prudence requires, thar this pre- 
5 caution ſhould not be neglected, ſince men lay a greatt! 
ſtreſs on an obligation they themſelves have contrafted, 
than on one impoſed on them by others, or to which they 
have oflly tacitly agreed. This is becauſe they belicre 
their word engaged i in the firſt, andonly their 5 Wh 
| 5 192. . no eeiation-t9/repotect-cnhy 
11 but to tranſitory ac and that are fuddenly conoluded 
nad „% e Pac CM Gp YL . 
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theſe treaties, if it is not proper to by 

ume (ſee F 153.) eln e conxentions, theſe pacts, 
which are accompliſhed once for all, and not by ſueceſ- 
Gre acts, are no ſooner executed, than they are cm- 


pleted. and perfected. IT they are valid, they have in x 5 hs 


their own nature a perpetual and irrevocable effect: we 
hare not them in view when we inquite, whether a 


treaty be real or perſon. Puffendorf.4 gives us rules 
in this inquiry, “1. That the ſucceſſors ought to keep 


« the treaties of peace cancluded- by their predeceſſors. 


« 2. That a ſucceſſor ſhould keep all the law ful concen- 
« tions, by which his predeceſſor has transſerred aux 
| «« right to a third.” This is apparently leaving the quef- 


ton; it is only ſaying that what is done wich validity by 
z prince, cannot be atmulled by his ſucceſſors: -who 


doubts it? The treaty of peace is in its own nature made 
to laſt perpetually, and as ſoon as it is once duly con- 
cluded and ratified,” it is an affair that is perſected ; it 
mult be accompliſhed on both ſides, and obſerved accords 


ing to its tenour. If it is executed upon the ſpot, every 
thing is concluded. But if the treaty contains engages» 
ments with reſpect to ſucceſſive and repeated oaths, it 
vill be always proper to examine, according to the rules 
ve have laid down, whether it be in this reſpect real os 
perſonal; whether the contracting parties have reſolved 


o oblige their ſucceflo:s to ſwear to them ; or Whether 
they have only promiſed for the time of their reign. In 


the ſame manner, as foon as a right is transferred by a 


lawful convention, it no longer belongs to the ſtate that 


has ceded it: the affair is concluded and terminated. 
But if the ſucceſſor finds any fault in the act and proves 
it he is not to pretend that the convention is not obliga · 
tory with reſpect to him, and refuſe to accompliſh it 3 he 

that it has not been made; for an act defec- 
= and invalid is null, and the ſame as if it never had 
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9 198. Ane third" rule wud by Puffendorf is no SOT 
ne” with teſpect to this queſtion, it declares, “ That if the 
pliſhed on the cc other ally having already executed ſomething to which 


yis f 


n he was bound by virtue of the treaty, the king haps 
_ « pening to die before he had accomplithed, in bis tun 

« what he had engaged to perform, his ſueceſſor is/indif 

« penſably obliged to perform it. For what the other a0 

I «: has executed under the condition of receiving an qui 


_ «-yalent, having turned to the advantage of the ſtate, o 
. at leaft having been done with that view, it is clea; 
s that if the one does not perform what he has ſtipulated, 
t the other then acquires the ſame right as the man who 
te has paid what he did not owe, and therefore the ſuc 
«. ceffor is obliged to make him an entire recompenſe, 
« for what he has done or given, or to adhere himſelf to 

« what his predeceſſor has engaged to perform.“ All this 
* ſay, i is foreign to our queſtion. If the alliance is real, it 
fubſiſts not withſtanding the death of one of the contra - 
ing parties; if it is perſonal, it expires with them, or with 
one of them (5 183). But when a perſonal alliance 
comes to be furniſhed in this manner, the knowing to 
what one of the allied ſtates is bound, in caſe the other 
has already executed ſomething by virtue of the treat, 
is another queſtion, and is to be determined by other prin- 
eiples. It is neceſſary to diſtinguiſh the natute of whit 
has been done to accompliſh-the treaty. If it relates to 
thoſe determined and certain loans which they have rec- 
procally promiſed each other by. way of an equiralent 
there is no doubt that he who has received, ought to gie 
what he has promiſed in return, if he would adhere to the 
"agreement, and is obliged to adhere to it; if he is not 
obliged, and is unwilling to adhere to it, he ought to re- 
ſtore what he has received, to put things into their pri | 

- mitive ſtate; or to recompenſe the ally who has give 
them. To act otherwiſe would be to detain what belong 
to another. This is not the caſe of the man who 
has paid what he did not owe, but of one who has py 
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d for à thing that has not been delivered to 
But if the perſonal treaty requires uncertain and 
5 loans that are to be accompliſhed, as occaſi- 
ons offer, theſe promiſes are not obligatory except in 
ſes where they are to be fulfilled when pfeſented; the 
eturn of the like aſſiſtance is alſo only due upon orcas; 
jon, and the end of the alliance being anſwered, nobody 
bound to any. thing. In a defenſive alliance, for i ins, RS! 
tance, two kings reciprocally promiſe each other a gra- 5 
nitous aſſiſtance for the term of their lives: one of them . N 
attacked : he is ſuccoured by his ally, and dies before 


AU 


5 {9} pe. h: 1 
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100 tc has an opportunity to. ſuccour. him in his turn; the 
If ance is ended, and the, ſucceſſor of the deceaſed. is not 
ie bliged to perform any thing, except his being certainly 
Ftg ound in gratitude to make a ſuitable, return to the ſove - 
li, ign, who has given à ſalutary aſſiſtance. to the Rate. . 
1 \nd it muſt not be believed that the ally, who has given 8 
0. aſſiſtance without receiving any, will think himſelf 


njurcd by the allianee. This treaty was one of thoſe 
lrentitious contracts where the advantages or diſadyan- i 
ages depend on fortune; he gs have ; wing, as he 
us loſt. 1 

we might here propoſe 1 ae ig | The per- 


K 8 * 


@ nal alliance expiring at the death of one of the allies, if 
e ſurvivor thinking it ought to ſubſiſt with the ſucceſſor, , 
1 fls the treaty on his part, defends his country, faves 4 
9 ome of his fortreſſes, or furniſhes proviſions for his 


my, what ought the ſovereign to do that is thus ſue-⸗ , 
oured ? He ought, doubtleſs, either to fuffer the alliance 
oſubäſt, as the ally of his predeceſſor has belicved chat : 
tought to do, and this will be a tacit rene wal and exten- 1 
þon of the treaty z or to pay for the real ſervice he has, 5 
tceived, according to a juſt eſtirnation.of its importance, 
be would not continue that alliance: This then would _ 
e the caſe in which we ſhould ſay with Py 


Mendorf, that 

be who has rendered ſuch a ſervice, has. «og the 10 55 

{+ man who has paid what he did ast o 
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194. 
The perſonal 
alliance expires 
1 if one of 
contracting 
powers ceafes 
do reign. 


reign, though he lives {till as a man. 


9 195. 
Of treaties in 
their own na- 

ture perfonal, 


* 


9196. 
Of an alliance 
concluded for 
the deſence of 
the king and the 
| m"_ family. 


ITY ; the ſafety and advantage of the ſovereign, properly 
| treaties arę perſonal i in their own nature, and periſh wit 
the king and kis family. 17 

prived of their crown? We have lately remarked, ( 


194.) that a perſonal alliance expires with the reign of lin 
who contracted it: but that is to be underſtood of an al 


vereign, it is made directly in favour of the king, and 
his family; it would therefore be abſurd for it to termi 


9 e him, * do it when its Brie 


the perſon of —— Cdn. if one of them 


ceaſes to reign from any cauſe whatſoever," the alliance is 


ended: for they have contracted in quality of ſovereign; 
and he who ceaſes to reign, no wag ow a8 2 Flo 


"Kings do not always treat directiy Ky 8 3 bj 
kingdoms ; ſometimes in virtue of the power they hare 
in their hands, they make treaties relative to their own 
perſons, or their families; and this they maß lawfully 


underſtood, conſiſting i in the welfare of the ſtate. Theſ 
the king. Such is an alliance en. . the egen of 


It is aſked, if that alliance ſubſiſts with the lg u. 
the royal family, When by ſome revolution they are de 


liance with the ſtate, limited as to its duration, to the 
reign of the contracting king. This, of which we ar 
here ſpeaking, is of another nature. For though it bind 
the ſtate; ſince it is bound by all the public acts of its iv 


nate at the moment when they have need of it, and at an 
event "againſt which it was made. Beſides, the king 
does not loſe his quality. merely by the loſs of his king- 
dom. If he is ſtripped of it unjuſtly by an uſurper, ot 


by rebels, be preſerves his right, in e nend of which 
ate his alliances. 5 


| Pur hg Mell judge; if the king be dethroned hf 


4 by violence An independent nation acknowledges 


judge. I the body of the nation declares the king de- 
prived of his rights by the abuſes he has made of them 
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ſure it. The perſonal ally of this king ought not then 


to aſſiſt him againſt the nation that has made uſe of its 


right'in depoſing him: if he attempts it, he injures that 


nation. England declared war againſt Louis XIV. in 
the year 1688, for ſupporting | che intereſt of James II. 
| Who was depoſed in form by the nation. The fame” 


country declared war againſt hint a ſecond time at the 


beginning of the preſent century, becauſe that prince ac- : 


knowledged the ſon of the depoſed James, under the 
name of James III. In doubtful caſes, and when the 
body of the nation has not pronounced, or has not pro- 


| nounced freely, a ſovereign may naturally fupport and 


defend an ally, and it is then that the voluntary law of 
nations ſubſiſts between different ſtates. The party that 


has driven out the king, pretends to habe right on its 3 


fide 3 this unhappy king and his ally, flatter themſelves 
with having the ſame advantage, and as they have no 


common judge upon earth, they have no other method 


to take, but to apply to arms to terminate the diſpute : * 


they therefore engage in a formal . 
In ſhort, when the foreign prince has faithfully fulfill- 


ed his engagements towards an unfortunate” monarch, 
when he has done in his defence, or to procure his re- 


ſtoration, all he was obliged to perform, in virtue of the 
alliance; if his efforts are ineffectual, the dethroned 


prince exnnot require him to fupport an endleſs war in 


bis favour, or expect that he will eternally remain the 


abandon the ally, and conſider him as having himſelf 


abandoned his right, through neceſſity. Thus Louis 


XIV. was obliged to abandon James II. and to acknow- 


enemy of the nation, or of the ſovereign who bas de- 
| ptived him of the throne. He muſt think of peace, 


ledge King William, A he 2 * firſt treated him 


3 : 
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What is the 
obligation of a2 


real alliance, 
when the king 


ho is the ally 


is driven from 


the throne. 


The ſame queſtion preſents itſelf in real alliarjces, and 


in general, in all alliances made with the ſtate, and not 
in particular with a king, for the defence TED | 


An ally ought doubtleſs to be defended againſt every in. 
vaſion, againſt every foreign violence, and even againſt 
his rebellious ſubjects ; in the ſame manner a republic 
ought to be defended againſt the enterpriſes of one who 
attempts to deſtroy the public liberty. But it ought tobe 


remembered, that an ally of the ſtate, or the nation i 


\ 


not its judge. If the nation has depoſed its king in form, 


if the people of a republic have driven out their magi- 


ſtrates, and ſet themſelves at liberty, or acknowledged the | 


authority of an uſurper, either expreſsly or tacitly ; to 
oppoſe theſe domeſtic regulations, by diſputing their juſ- 


tice or validity, would be to interfere in the government 


of the nation, and to do it an injury (fee { 54. and fol- 
lowing of this book.) The ally remains the ally of the 
ate, notwithſtanding the change that has happened in 


it. However, when this change renders the alliance uſe- 
leſs, dangerous or diſagreeable, it may renounce it: for 


it may ſay upon a good foundation, that it would not 

have entered into an alliance with that nation, had it 

been under the preſent form of government. 
We may ſay here, what we have ſaid on a perſonal al- 


liance: however juſt the cauſe of that king may be, who 


is driyen from the throne, either by his ſubjects or by a 
foreign uſurper ; his allies are not obliged to ſupport an 
eternal war in his favour. After haying made ineffectual 


efforts to reſtore him, they muſt at length give peace to 


their people, and come to an accommodation with the 
uſurper, and for that purpoſe treat with him as with 3 


lawful ſovereign. Louis XIV. exhauſted by a bloody and 


unſucceſsf ul war, offered at Gertruidenburgh, to abandon 
his grandſon, whom he had placed on the throne of Spain: 
and when affairs had changed their appearance, Charles 


of Auſtria, the rival of Philip, ſaw himſelf, in his turn, 


abandoned d by his allies. "NE grew weary of Tours 
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which they believe to be his due, but which to all _ 
ee 11 1 never be 1 0 to e Ne nk 


5 * 


L 

d their ſtates in order to give him the- poſſeſſion of a crown 
. 

. 

1 


: E 1 1 p. : 1 5 5 oy 1 4 
o the Dj elution and Renewal of Treaties. . : ] by ar | 


HE alliance is ended as ſoon as the term is expired. 9 198; 
This term is ſometimes fixed, when an alliance is 2 cn 
made for a certain number of years, and ſometimes ie is of alliances. F 
uncertain, as in perſonal alliances, the duration of which ! 
depends on the lives of the contracting powers. The 
term is likewiſe uncertain when two or more YOON. 
form an alliance, with a view to ſome particular affair; 
for inſtance, to drive a barbarous nation from a country | 
it had invaded, to reſtore a ſovereign to his throne, &. 
The end of this alliance is affixed to the completion of 
the enterpriſe for which it was formed. Thus in the laſt 
example, when the ſovereigh is reſtored,” and ſo firmly 
ſcated on his throne, that he may remain in the tranquil 
poſſeſſion of it, the alliance only formed for his reſtoration 
is ended. But if the enterpriſe does not ſucceed, the 
alliance is terminated, when they acknowledge the im- 
pollibility of executing it; for it is neceſſary to renounce 
eee W its eee is e e to 155 im- 
A treaty made * a time may be . by the « com- & 199. 
mon conſent of the allies, which is ſhewn'either in an ex- NL 5 
preſs manner, or tacitly. When the treaty is expreſsly 
renewed, it is the __ as 1 one OY new yaw 
made. 71 85 1 2741 
The tacit FP is not MIO okifared; for engage- 
ments of this importance well deſerve an expreſs conſent. 
The tacit renewal can then only be founded on acts of 
luch a nature, that cannot be performed but in virtue of 


the treaty, Still the thing is not without GOO ge. SD 
OW wk 
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n to /the: 8 a nature of the adh, 
they may be able to found only a ſimple continuation, ot 
an extenſion of the treaty: this is very far from a renew, 
eſpeeially as to the term. For example, England has 2 
treaty of ſubſidies with a prince of Germany, who is to 
maintain, during ten years, a ſtated number of troops to 
be at the diſpoſal: of that crown, on condition of his re. 
ceiving every year a certain ſum. The ten years being 
expired, the King of England cauſes the ſum ſtipulated 
for one year to be paid, the ally receives it: the treaty 


e tacitly continued for one year; but it cannot be ſaid to 


How a treaty is 


it is e by 
one of the con- 
tracting 1 


be rene wedz for what has paſſed that year, does not impole 
: an obligation of doing. as much for ten yours following, 
But ſuppoſing the ſovereign has agreed with-a neighbour 
ing ate to give him a million for having a right to keep 
a garriſon in one of his ſtrong places during ten years 
the term being expired, inſtead of withdrawing his g bur 
riſon he delivers a new million, and his 2 0 tt: 
Us treaty in this caſe is tacitly renewed. - yy 
When the term for which the treaty was 3 is er 
Wie each of the allies i is perfectly free, and may accept 
or refuſe to renew it, as he ſhall. think proper. How- 
ever, it muſt be confeſſed, that after having reaped almoſt 
all the advantages of a treaty, to refuſe to renew it, with- 
out ſtrong and juſt reaſons, when he believes he ſhall 
have no more need of it, and when he foreſees that the 
time is come for his ally, in his turn, to reap advantages 
from it, this conduct would ſhew but little honeſty, it it 
would be unworthy of the generoſity which ſo well be- 
comes ſoyercigns, and very diſtant from theſe ſentiments 
of gratitude and friendſhip that are due to an injured and 
faithful ally. It is but too common to ſee great power 
on their elevation neglet thoſe who Tape: en to 
arrive BE W-5r; 2s <1 
Treaties contain 3 chats are e e and recipe 
cal. If ane of the allies fails in his engagements, the 
other _ conſtrain him to Tali them ; this is the my 
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ired from a perfect promiſe. But if he has no aber 

way. than chat of arms to conſtrain an ally to keep his 
word, it Is ſometimes: more expedient to diſengage him- 

ſelf from his promiſes,.and. to break the treaty, He has 
undoubtedly a right to do this, having promiſed only 

upon condition that his ally ſhall accompliſh, on his ſide, 
every thing he is obliged to perform. The ally offended 


or injured in qrhat relates to the treaty, may then chuſe 


either to oblige the perſidious ally to fulfil: his engage- 46 


ments, or declare the treaty broken, by the violation of 1 


it. Prudence and a wiſe policy muſt direct him what he 
ought to do. on a, particular occaſion, iv, 4 
But when the lies haye two or more treaties, differ- 9 201. 


nt of each other, the; violation of one x pop 


< the nentions | does not directly diſengage the party iy- does not break 


jured, from the obligation he has contracted in the others. ee, | 


For the promiſes contained in theſe, do not depend on 
thoſe included. in the violated treaty. But the offended 
ally may menace him who fails in one treaty to renounce, 
on his ſide, all the others by which they are united, and 
put his menace. in force, if the other pays no regatd to 
his remonſtrances. For if any one ravages from me, or 
refuſes to allow me my right, I may, in a ſtate of nature, 


in order to oblige him to do me juſtice, to puniſh him, or ; | 
| to indemnify myſelf, deprive him alſo. of ſome of- his 


rights, or ſeize. and detain them till I have. obtained in- 


tire ſatisfaction. But if arms are taken up, to obtain juſ- 
tice for this violated treaty, the offended begins. by ſtrip- 


ping his enemy of all the rights which he had acquired 
by treaty ; and we ſhall ſees in n . , that he 


may do this with juſtice. 


Some would extend a5 pra we e juſt faid 4 to "Rp 9 202. 
That the viola- 


ſeyeral articles of a treaty. that haye no connection with tn of one ar. | 
the artiele that has been violated, ſaying we ought to con- ticle.in ante 


fi 
ſider theſe different rticles, as ſo many particular trea- the braking th 
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the other has not immediately 2 right to break the intire 
treaty, but that he may either refuſe, in his turn, wha 
he had promiſed with a view to the violated article, or 
oblige his ally to fulfil his promiles, | if that may be dont, 
if not to repair the damage; and for this purpoſe it i 
permitted to threaten him to renounce the intire treaty: 
a menace that he may lawfully put in execution, if it be 
deſpiſed. Such is, doubtleſs, the conduct which pn 
donce, moderation, the love of peace, and charity would 
commonly preſcribe to nations. Who will deny this 
and madly advance that ſovereigns are allowed ſuddenly 
to have recourſe to arms, or only to break every treaty of 
alliance for the leaſt ſubject of complaint? But the caſe 
here is about a right, and not about the ſteps that ought 
to be taken to obtain juſtice; beſides, the principle upon 
which ſuch a deciſion is founded is abſolutely unſupports 
ble. We cannot conſider the ſeveral articles of the fame 
| treaty as ſo many particular and independent treaties: 
for though we do not ſee the immediate connection be- 
| tween every one of theſe articles, they are all connefted 
by this common relation, that the contracting power 
paſs them with a view to each other, by way of compen- 
ſation. I ſhould never perhaps have paſſed this article, 
if my ally had not granted me another, which in its om 
nature has no relation to it. Every thing comprehended in 
the ſame treaty has then the force and nature of reciprocl 
promiſes, at leaſt if they are not excepted in due form. 
Grotius ſays very well, < that all the articles of a treat) 
te have the force of conditions, which by a default arc 
« rendered null*.”. He adds that * this elauſe i 
1 ſometimes ial, that the violation of ſome one of the 
« articles ſhall not break the whole, in order that one of 
the parties ſhould not get rid of” his engagement on v. 
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« coun of a Gall offenes? A 1 
wiſe and very conformable to the care which nations 0 
ought to take of nber —_— and- erde Weir Hog 


alliances durable. 3 1 


In the ſame eee as bes a 1 Wes awd „ ; 203. : 
A the death of a king, the real treaty is aboliſhed, if one „od _ Wi 


of the allied nations 1s deſtroyed z that is, not only if the rug wy ons | 


men who compoſe it happen all to periſh; but alſo if it ing powers. _. 


loſes, from any cauſe. whatſoever, its national quality, or 
chat of a political and independent ſociety. Thus when 
a ſtate. js deſtroyed and the people: are diſperſed, or when 
they are ſubdued by a conqueror, all their treaties periſh 
with the public power that had contracted them. But we | 
ought not here to .confou nd the treaties or alliances, 
which bearing the obligation of reciprocal advantages, 
can only ſubſiſt by the preſervation of the contracting 
powers, together with thpſe contracts that give a right 
acquired and completed, independently. of every mutual : 
advantage. If, for inſtance, à nation has ceded for ever \ 
to a neighbouring prince, the right of fiſhing in a river, 1 
or that of keeping a garriſon in a fortreſs, that prince 
does not loſe. his right, even though the nation, from 


| which he has received it, happens to be ſubdued, or 


paſſes, in any other manner, under a foreign dominion. 
His rights do not depend on the preſervation of that na- 


| tion; it had alienated them, and he who has conquered 


it can only take what belonged to it. In the ſame” man- 
ner, the debts of a nation, or thoſe for which the ſove- 
reign has mortgaged ſome of his towns or provinces, are 
not expunged by the conqueſt. The King of Pruſſia, on 
acquiring Sileſia by conqueſt, and by the treaty of Bre- 
lau, took upon himſelf the debts for which that province 
was engaged to the Engliſh” merchants, - In fact, he 
could only conquer there the rights of the houſe of Auſtria, 
and he could only take Sileſia as he found it at the time 
of the conqueſt, with its rights and burdens. To refuſe 
Woe nn: of the debts of the country he had ſubdued, 


would 


would have bees to. rob che creditors + with whom ten 


not at war. 8828 of 
= Zh. Any nation or fates i not b being pg Wo: 
5 8 any treaty contrary to thoſe by which it is actually bound po 


— — (165.); it cannot put itfelf under the protection of-ang. ter 

the protection ther, without reſerving all its alliances, and all its ſub. fer 

CG, ſiſting treaties. For the convention by which a ſlate put 50 

; - itſelf under the protection of another ſovereign; is a tres * 

ty (6 175.); if it does it freely, it ought to do it in ſuch a0 

a manner, as that the new treaty may be of no prejudic the 

fo thoſe that are antient. We have ſeen ( $- 176. ) what ou 

rights it receives hang ROI Fs e een hat 

| gs of necefſity. © 62 the 

I ͤ be alliances ore a nation are not en 4eſtroyed; " var 

it puts itſelf under the protection of another, unleſs the 2 

are incompatible with the conditions of that protection; oth 

| its obligation ſubſiſts towards its antient allies, and ther WY ing 
5 temain bound by ſuch obligation to it, while it has not 
put itſelf out of the pag of nn its e e 

wards en ene of 

When Hes cquſteaink a people ta put hain 

under the protection of a foreign power, and to promi f 

him the aſſiſtance of all their forces, for and againſt ai 1 
other power, without accepting their allies; their antien 

alliances ſubſiſt, ſo far as they are not incompatible wit 1 

the new treaty of protection. But if che caſe ſhould hap 


pen, that an antient ally enters into a war with the p16 ap 
tector, the protected ſtate will be obliged to declare fo | 
this laſt, to which it is bound by ſtricter obligations, at ' 
%%% >: which derogatcs from all the others, in mY 
| they happen to claſh. Thus the Nepeſinians having hen 7 
conſtrained to ſubmit to the Etrurians, thought themſeles . hs 
afterwards obliged to adhere to their treaty of ſubmiſſon 1 


or capitulation, preferably to the alliance they had con- Ha 
| tracted with the Romans. Poftquam 2 mw fei 
tatis, fides ſanctior erat, ſays Livy a. D . 5. 
"Lib. VI. Cop. *. „„ ela 


2 # , 


1 nn are made 10 the nn Fzg. 

S of the parties, they may alfo be diſſolved by à common I I 
u greement, and by the free conſent of the contracting mon rer - 
vers; and though even a third ſhould find himſelf in- 5 
bo- tereſted in the preſervation of the treaty, and Would muß. 
ſer by its being broken, if he has not entered into it, and 
nothing has been directly promiſed to him, thoſe who 
have reciprocally made promiſes that would turn to the 
advantages of this third, may alſo reciprocally diſcharge 
themſelves from them, without conſulting him, or with- 
out his having a right to oppoſe them. Two monarchs 
havereciprocally promiſed each other to join their forces for 
the defence of a neighbouring city; that city receives ad- 
rantage from their ſuccours; but it has no right to it, and 

3 ſoon as the two-monarchs reſolve to diſpenſe with each 
others performance, it would be deprived of it, without hav- 
ing any cauſe to Ge it had received no Farnen, 
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rior Powers, in particular of the Agreement called in La- 
mil lin Sponſio, and en dag apt yl MOR with 07 
5 vate Perſons. © 2 
_— ws public pacts called conventions, niels of 8 206. 
is agreement, &c. when they are made between ſo- erg 
y ſove- 
oh rereigns, differ from treaties only in their object ( 153.). reigns. 
14 All we have ſaid of the validity of treaties, of their execu- 
ol tion, of diffolying them, and of the obligations and rights | 
ot that flow from them, are applicable to the various con- | 
ben WY rntions which ſovereigns may conclude with each other. 
che Treaties, conventions, and agreements, are all public 
«on WY engagements, in regard to which there is but one, and 
cb de fame right, and the ſame rules. We ſhall not here 


have recourſe to tedious repetitions. It would be equally 
uſeleſs to enter into an enumeration of the various kinds 
of theſe conventions which are always of the ſame nature, 
add differ ” the matter a. is the ſubject of them. 
But 
1 


5 207. 
Of thoſe made 
by ee 's 


* A 2 
| 1 if 


But there are publie conventions * erior 
ers, either in virtue of an expreſs mandate from the ſo. 


vereign, or by the power with which they are intruſted, 


by the terms of their commiſſion and according ag they 
are allowed, or required by the wn n ret with 


which they are intruſted. 


We call inferior or ſubordinate poverr; pi d 
ako exerciſe ſome part of the government, in the name, 
and under the authority of the ſovereign: ſuch are m. 
giſtrates eſtabliſhed for the adminiſtration of n bs 
en of armies, and miniſters of ſtate. Ef 

When theſe perſons form a convention by the exprel 
Prove of the ſovereign, in a particular caſe, and are fur- 


_ niſhed with his power, the convention is made in the 


name of the ſovereign himſelf, who contracts by the me- 
diation-and miniſtry of his d ee. or ee ans * 
caſe we have mentioned in g 156. 

But public perſons, in virtue of. 2 alice; or the 
commiſſion given them, have alſo themſelves the power 
of making conventions on public affairs, exerciſing in 
this, the right and authority of the ſuperior power that ba 
eſtabliſhed them. This power they receive two ways; 


it is either aſcribed to them in expreſs terms by the ſore- 


reign, or it flows naturally from their commiſſion itſelf 
the nature of the affairs with which theſe perſons are en- 
truſted requiring that they ſhould have the power of mak- 
ing ſuch conventions, eſpecially i in caſes where they can 
not ſtay for the orders of the ſovereign. Thus the gover- 
nor of a place, and the general who lays ſiege to it, hae 
the power of agreeing about the capitulation; : and ever 
thing they thus conelude within the terms of their com- 
miſſion, is obligatory to the ſtate or the ſovereign who 
has committed to them the power. Theſe ſort of con. 
ventions taking place principally i in war, we ſhall treat of 
225 more at at large i in Book III. . 1 


* 
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W rercign approves the treaty, and engages to obſerve it. 


| orders or command of the ſovereign. He who treats in 


L Ts 
If a public perſon, an an embaſſador. 0 - general of a: 151 


Of treaties con · 
army, concludes a treaty, or a convention without orders ; ng 


from the ſovereign, or without being authorized to do it 8 


by the power of his office, he goes beyond the bounds of from the ſove- 
reign, or b 


his commiſſion, and the treaty is null, as being made en a fuel 
without a ſufficient power ($ 157.): it cannot take power. 
place without. the expreſs or' tacit ratification of the ſo- 


rereign, The expreſs ratification is an act by which the ſo- 


NVENTIONS, er an 


The tacit ratification is taken from certain ſteps which the 
ſovereign is juſtly preſumed to take, only in virtue of the 
treaty, and which he could not take, if he did not conſi- 
der it as concluded and agreed upon. Thus a peace be- 
ing ſigned by the public miniſters, who had even exceed- 
ed the orders of their ſovereigns, if one of theſe cauſes 
troops to paſs, on the footing of friends, through the ter- 
ritories of his reconciled enemy, he tacitly ratifies the 
treaty of peace. But if the ratification of the ſovereign 
has been reſerved, -in order to be approved by an expreſs 
ratification, it is neceſſary that it ſhould be mediated i in 
this manner to give the treaty all its fore. 78 
People call in Latin fpon/ſio, an agreement N 1 9 PIN 0g. 
affairs of ſtate, made by a public perſon, who goes be- l 
yond the terms of his commiſſion," and acts without the Nez. | 


— 


this manner for the ſtate, without having a commiſſion, 
promiſes by this means to take ſuch meaſures, that the 
ſtate or the ſovereign, ſhall approve and ratify the agree- 
ment ; otherwiſe his agreement would be vain and illu- 
live, The foundation of this agreement can be no other 

on either fide, than the hope of the ratification. 

The Roman. hiſtory, furniſhes us with examples of this | 
kind of agreements: let us ſtop at the moſt famous of 
them, at that of the Caudine Forks, - which has been dic 
cuſſed by the moſt illuſtrious authors. The conſuls T. 
Veturius Calvinus and Sp. Poſtumius, with the Roman 
army, . W in the defiles of the Caudine Forks 

5 5 . 


1 3 of eſcaping, concluded 4 — agree. 


„ maeent with the Samnites; but informing them, that they WY powe 
1 ceould not make a true public treaty ¶ fædus) without os i that 
his t 


Tas ders from the Roman people, without the feciales, and 
4 I, the ceremonies conſecrated by cuſtom; the Samnite gene. 
ral contented himſelf with exaCting a promiſe from the 
conſuls and. principal officers of the army, and with mak: 
ing them gire fix hundred hoſtages; and having made 
the Roman army lay down their arms; and cauſed them 


to paſs under the yoke, ſent them away. The ſent 1 
however, refuſed to acceꝑt the treaty; delivered thoſe who is b 
had conciuded it to the Samnites, who refuſed to recene ouy 
them, and then thought themſelves free from all oblig- lay 
tion, and covered from alt reproach's, Authors hare thi 
entertained very. different ſentiments $þ this condud. ne 
Some aſſert, that if Rome was reſolved not to ratify the * 
treaty, ſhe ought to have put things in the ſame ſituation in 
they were before the agreement, by ſending the intire u- 8 


. my into the Caudine Forksz and this the Samnites 
| maintained. 1 confeſs that I am not intirely fatished 
with the reaſonings I have found on this queſtion, even 
in the authors whoſe ſuperiority 1 fully acknowledge- 
Let us, however, endeavour, by taking. advantage of 

', © their obſervations, to ſet the affair in a new light. 
9210. It preſents two queſtions; firſt,” to what thoſe were 
| The vates pot bound who made the agreement ( /þ9nfor } if the ſtate dib 
anon 6. "we owned it? Secondly, what obligation the ſtate itſelf wa 
Ander? But firſt it is neceſſary to obſerve, with Grotiue 
4, that the ſtate was not bound by am agreement of 
| hot nature. This is manifeſt, even from the defrmition 
of the agreement called ſponſo. The ſtate had not ge 
orders to conclude it, and had not conferred the power a 
doing it in any manner, either expreſsly, by command, 
or by full powers, or tacitly, by a/ natyral or neceſſzr 
conſequence of the authority truſted to him who made tbe 
— ( ſponſeri . A general of che army might 

ne Ke i ß. 
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rery welly in vittue of his commiſſion, make uſe of the 


power of forming particular conventions in the caſes 
that preſented themſelves, of pats relative to himſelf, to 


his troops, or to the oecurrences of the war; but not that 


of concluding a peace. He might bind. himſelf, and the 


troops under his command, on all the occaſions Where his 
functions required that he ſhould have the power of treat- 


his commiſſion. f ws 12 


Let us now ſee to what the perſon promiſing {/ponſor), 5 211. 
is bound, when the ſtate diſowns the agreement. We To what the .. 


ought not here to reaſon, on what would take place in the 
law of nature between private perſons z the nature of 
things, and the conditions of the contracting powers, 
neceſſarily make a great difference between them. It is 
certain, that between individuals, he who merely and 
imply promiſes in the name of another, to do any thing 
without having his commiſſion, is obliged, if that other 
diſowns it, to-accompliſh himſelf what he has promiſed 
to make an equivalent, or to reſtore things to their ſirſt 
ſtate, or in ſhort, fully to recompenſe him with whom 
he has treated, according to the various circumſtances of 


the caſe; his promiſe ¶ ſponſio) ean be no otherwiſe under- 
| ſtood. But this is not the caſe with reſpe& to a public 


perſon, who promiſes without orders, and without power 
for the perforinance of his ſovereign” It relates to things 


| that infinitely ſurpaſs his power, and all his faculties; to- 


things which he can neither execute himſelf, nor -cauſe- 
to be exeeuted, and for which he can neither offer an 
equivalent, or a proportionable recompenſe; he is not 


even at liberty to give the enemy what he has promiſed, 


without being authoriſed to do it: in ſhort, it is no lon- 
ger in his power to reſtore things intirely to their firſt. 
ſtate. He who treats, with him, can hope for nothing 
of this nature. If the promiſer deceives him, in ſaying, 
that he is ſuſſiciently authoriſed, he has a right to pu- 


ni um. But if, as the Roman conſuls, at the Caudine 
. | Forks, - 


7 


is diſowned. 


— 2 1 92 . , 1 
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| Forks, hp pete acts with ſincerity, Aiforanldy , TO 
that he has not the power of binding the ſtate by a 
treaty z nothing elſe can be preſumed, but that the other 


party gladly runs the riſk of making a treaty that muſt | 


become void, if it is not ratified; hoping that a regard 
for him who promiſed, and for the hoſtages, will induce 
the ſovereign to ratify what had been thus concluded. I 
the event deceives his hopes, he can only complain of 
his imprudence. An eager deſire of obtaining 2 peace 
on advantageous conditions, and the bait of ſome advan- 
_ tageous preſents,” might alone induce him to make ſo 
hazardous an agreement. This was judiciouſiy obſervet 
by the conſul Poſtumius himſelf, after his feturn to Rome. 


Wie may ſee the ſpeech which Titus Livy repreſents him 


making to the fenate. « Your generals, faid he, and 
« thoſe of the enemy, have equally committed a miſtake. 
« We, in imprudently involving ourſelves in a bad ſitu- 
« ation; they in ſuffering to eſcape them, a victory 


c which the nature of the places gave them, ſtill diſ- 


e truſting their own advantages, and haſting, at any 
e price, to diſarm men always formidable while they had 
te arms in their hands. Why did not they keep us ſhut 


« up in our camp? Why did not they ſend to Rome, in 
order to treat ſecurely of the GER the ſenate 


and the people?“ 

It is manifeſt that the Samnites comentte . 
with the hope, that the engagement which the conſuls 
and principal officers had entered into, and the deſire 
of ſaving fix hundred knights, left as hoſtages, would 
induce the Romans to ratify the agreement, conſidering, 
that let what would happen, they ſhould ſtill have theſe 
fix hundred hoſtages, with the arms and*baggage of the 


army, and the vain, or rather, as it proved by its conſe- 
quences, the fatal glory, of ee made dem yaw: un- 


der the yoke. 


- Under what A en a were the FIPS ood alt | 
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judged that 955 ought to 56 delivered up to che N 

This was not the Gade conſequence of the agreement 

{ ſonſonis Js and accordi ng to the obſervation we have 

juſt made, it ,does not appear, that the promiſer having 1 

promiſed things which the acceptor well krew was nuoet 

in his power, was obliged, on his promiſe being diſow ned,. 

to deliver himſelf up by way of recompenſe. But as he 1 

might expreſsly engage, himſelf, this being within the 

terms of his power or commiſfion; ; the cuſtom. of thoſe - 

times had doubtleſs rendered this engagement a cc 

clauſe of the agreement called /þonſro, ſince the Romans e 

| delivered up all the /ponſores 3 all thoſe.who had en 1 

this was a maxim of their fecial laws ꝰ. Wat. 4 

3 If the honor had not expreſsly engaged to e „ 4 

| himſelf up, and if the received cuſtom did not itnpoſe it 

upon him as a law, all that he ſeems to have been obliged 

to do in conformity. with his promiſe, was honeſtly to do 

whatever was lawful to engage the ſovereign to ratify 

7 what he had promiſed: and there is no doubt that, pro- 

Ly vided the treaty was ever ſo little equitable or advantage: | 
ous to the ſtate, it wadld be ſupportable in conſideration * 
of the misfortune from which he had preſerved it. To = 
propoſe to ſpare the ſtate a conſiderable ſhock, by means 
of a treaty, and ſoon after to adviſe the ſovereign not to - 
ratify it, not becauſe it is inſupportable, but becauſe an 
adrantage might be taken of its having been done with- 
out power, muſt be a fraudulent proceeding, and a ſnam .. i 
ful abuſe of the faith of treaties. But what will the ge- N | 
neral do who, in order to ſave his army, has been forced . "- 
to conclude a pernicious treaty, or one that reflects 4” 1 Ro 
honour upon the ſtate ? Will he adviſe the ſovereign to , 
ntify it? He will content himſelf with laying open the 

motives of 0 ce and N that obliged 
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the ſeciales was conſulted on th of 
ande might auchariſe their uf. . the 
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3 to treat; Pg will ſhew as Dim did, that he 
alone is bound, and will deſire to be diſowned and deliver. 
ed up for the public ſafety. - If the enemy is deceived, i 


is through his own. folly. Ought the general to haye in. 


formed him, that according to-all appearance his pro- 


- miſes would not be ratified ? This would be requiring to 


much. It is ſufficient, if he did not impoſe upon him by 


| boaſting of more extenſive powers than he had, and tha 


he confined himſelf to the taking advantage of his pro- 


poſals, without inducing | him to treat by deceitful hopes, 


It is for the enemy to take all poſſible ſecurities : if he 
neglects them, why ſhould they not take advantage of hi 


 Imprudence, as of one of the favours of fortune? «[t. 


« ig ſhe, ſaid Poſtumius, Who has ſaved our army, after 


* haying put it in danger. 'Fhe enemy's. head was turn- 


« ed in his property, and his advantages have. been no 
« more to him than a pleaſant dream.” 
If the Samnites had only required from the generals, 


und the Roman army, ſuch engagement as they had a 


power to enter into by the nature of their ſtate, and thei 


commiſſion ; if they had obliged them to ſurrender them- 


ſelves priſoners of war, or, not being able to keep them 
all, had diſmiſſed them upon their promiſe not to bear 
arms againſt them for ſome years, in caſe Rome ſhould 


refuſe to ratify the peace; the agreement would hae 


been valid, as being made with ſufficient power, and the 
whole army would have been bound to obſerve it; for it 
is neceſſary that the troops, or their officers, ſhould hare 
a power of entering into a contract on theſe; occaſions 
aud upon this footing. This is the caſe. of capitulations 
of which we ſhall ſpeak i in treating of war. 
If the promiſer has made an equitable and, honourable 
convention, on an affair, which from its very nature, be 
has the power to recompenſe him with whom be has 
treated, in eaſe the convention is difallowed, he is pre- 


| ſumed to have 1 make that recompenſe, and this 
Joys * | — e his 2 as he Fabius 
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Maximus in the dp 3 oy pri . But 


there are occaſions in which the ſovereign may forbid his 


ſtate. 


25 


\ 


We have Gamma that: a late cannot be kind en an lA . 


doing ity and his giving. * 1 to ns enemies of the | 


$ 212. 


agreement made without its order, und without its having — wig 
granted any power for that purpoſe. But is it abſolutely bun 


under no obligation ? This is what we are now to exa- 


mine. If things are in their rſt ſituation, the ſtate or 


| the ſovereign may diſown the treaty, which falls by this 


diſavowal, and is as if it had never been. But the ſove- 
reign ought to manifeſt his reſolution as ſoon as the treaty 


agreement which he would not ratify. 
If he has already done any thing in ns of the e; 
ment; if the party, who has treated with the ſponſor, 


has on his ſide fulfilled his engagments, either in the 


comes to his knowledge; not indeed that his filence alone 
can give validity to a convention, that cannot have it 5 
without his approbation.z but it would be unjuſt for him 
to give time to the other party to execute, on 72 ſide, an 


whole, or in part, ought he to be recompenſed or things 
to be reſlored to their firſt ſtate on diſowning the treaty; 
or will it be permitted to reap the fruits of it, at the ſame 
time that the ratification is refuſed ? We ſhould here 
diſtinguiſh the nature of the things that have been exe- 


cuted, and that of the advantages that have accrued from 


them to the ſtate. He who having treated with a public 


perſon not furniſhed with ſutfcient power, and executes 


the agreement on his ſide without ſtayitg for its ratifica- 


tion, is guilty of an imprudence, and a very great fault, 


to which he has not been induced by the ſtate with, which 
he thought he had contracted: But if he has given any 
_ it cannot be retained, by taking advantage of his 
When a ſtate believing. that it has concluded a 
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peice with the enemy's general, has, in conlequenee of 
this, delivered up one of his ſtrong places, or given 1 


ſum of money; the ſovereign of that general ought, | 


doubtleſs, to reſtore what he has received, if he is yn. 


willing to ratify the agreement. If he acts otherwiſe, he | 


_ enriches himſelf with- another's property, and detaing 


| that property without having any title to it. 


But if the agreement has given nothing to the ſtate 
which it had not before : if, as in that of the Caudine 
Forks, all the advantage confiſts in being drawn from 
danger, and preſerved from deſtruction, this is a forty- 
nate advantage that may be improved without ſeruple, 


Wo wouldrefuſe to be ſaved by the folly of his enemics? 


And who would think himſelf obliged to indemnify that 
enemy, for the advantage he had fuffered to eſcape him, 
when he had not fraudulently contributed to his loss 
The Sammites pretended, that if the-Romans would not 


keep the treaty made by their conſuls, they ought to ſend | 
back the army to the Caudine Forks, and reſtore every 


thing to its former ſtate ; two'tribunes of the people, who 
had been in the number of the ſpon/orec, in order, to avoid 
being delivered up, dared to maintain the fame opinion; 


and ſome authors have declared themſelves of their ſen. 
What, ſhall the Samnites take advantage of: 


timents. 
conjectures to give law to the Romans, to ſnatch from 
them a ſhameful treaty ! They were guilty of i impr⸗ 
dence in treating with the conſuls, who declared that 


they had not power to contract for the ſtate; and they 


ſuffered the Roman army to eſcape, after having covered 
them. with infamy : thall not the Romans take advantage 
of the folly of an enemy, fo void of generoſity ? Should 


they either ratify a ſhameful txeaty, 'or reſtore” to that 
enemy advantages given them by tlie ſituation of places; 


and which they loſt merely by their on folly? Upon 
"what principle can ſuch a deciſion be founded? hat 
Rome promiſed any thing to the Sammnites ? had the pre- 
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can Ava 


ratiſication of ae n 8 1 the A ? had 
ſhe received, any thing in virtue of. that agreement, ſhe -_ 
would have been obliged. to reſtore it, as we have already 
ſaid on declaring the treaty null, becauſe ſhe would have | 
poſſeſſed it without 'a title. But ſhe had no ſhare in the 
action of her enenies, ſhe did not contribute to the * 
great fault they had committed, and might as juſtly take 
| advantage of it, as people in war do of all the miſtakes of 
an un{kilful general. Suppoſe that the conquerar, after 
| having concluded a treaty with miniſters who have ex- 
preſsly reſerved the ratification to their maſter, ſhould 
haye the imprudence to abandon all his conqueſts without 
waiting for the ratification, ought he to have the good- 
neſs to put him in poſſeſſion of them again, in exle ec 3 
| nat chooſe to ratify the treaty ?. _ WW 
however confeſs, and freely acknowledge, that if the | 
enemy had ſuffered an entire army to eſcape, on the faith 
of an agreement they had concluded with the general, 
unprovided with ſufficien® power, and a ſimple /pon/or 
| confeſs, I ſa that if that enemy had behaved gene - 
| rouſly, if they had not made uſe. of their advantages to 
dictate ſhameful or too ſevere conditions, equity would 
have. required, either that the ſtate ſhould have ratified - 
the agreement, or concluded a new. treaty, on juſt and 
reaſonable conditions, giving up its pretenſions ſo far as 
the public welfare might allow. For we ought never to 
abuſe the generoſity and noble confidence even of an en- 
my. Puffendorf © thinks, that the treaty at the Caudine 
| Forks contained nothing that was too ſevere or inſup- 
portable. That author dogs not feem to make any great 
matter of that ſhame and ignominy that was caſt on the 
vhole republic. He did not fee the full extent of the Ro- 
man policy, which would never permit them, in their 
greateſt diſtreſſes, to accept a ſhameful treaty, or even to 
make: peace as conquered: a ſublime policy to . : 
1 . 4 


ERS. b 


F Let us at 1 remark, * the inferior power having | 
. | ' without orders, and without authority, concluded an 
equitable and honourable treaty, to deliver the ſtate fron 

an imminent danger; the ſoyereign who, on ſeeing him. 

2 " ſelf thus delivered, ſhould refuſe to ratify the treaty, not 
& >. beeanſeche found it diſadvantageous, but only to/favehim. 
ſelf from doing what is the price of his deliverance, wou 
certainly act againſt” all the rules of honour apd equity 

This would be a caſe in which we ep the 29 

ſummum Jus, ſumma injuria. | 

Io the example we have drawn from the = Gian bil, 

tory, letus add a famous one taken from modern hiſtory: 

1 The Swiſs, diſſatisfied with France, entered into an il. 
\ £7 $2 liance with the emperor againſt Louis XII. and i in the 
=_ year I 513, made an irruption into Burgundy, They 
= - laid fiege to Dijon. La Frimoville, who command in 
Þ due place, fearing that he ſhould be unable to fave i 
treated with the Swiſs, and without waiting for a co. 
miſſion from the king, concluded an agreement, in vir 

tue of which the king of France was to renounce his pre- 

| tenſions to the dutchy of Milan, and to pay the Swiſs, at 
certain times, the ſum of fix hundred thouſand crowns; 

Y ; while the Swiſs, on their ſide, were only obliged to retum 
—_ - - | home, and they were at liberty to attack France agiin/ 
” if they thought proper. They received hoſtages, and 

_ departed. The king was very much diffatisfied with the 

treaty, though it had ſaved Dijon, and preſerved t the 

kingdom, witch was in very great danger, and he refuſed | 

to ratify it e. It is certain, that La Trimouille had, 

1 exceeded 89 7 power he received from his commiſſion, eſ- 
pecially i in promiſing that the king ſhould renounce the 

uutchy of Milan. He probably only propoſed. to get an | 

enemy at a diſtance, that was more eaſily ſurpriſed. into 

a negociation, than conquered by force of arms. Loui 

Was not obliged to ratify wag execute a treaty concluded 


1 N 8 © 
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without orders, and without powers; and if the S 
| were deceived, they ought to blame their own imprulence, 
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which may ariſe from the contract. 
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But as it manifeſtly appeared, that La Trimouille did not 
behave toward them with fidelity; fince he had deceived 
them on the ſubject of the hoſtages, giving them in that 
quality, men of the meaneſt rank, inſtead of four of the 


| moſt diſtinguiſhed" citizens, whom he had promiſed *; 


the Swiſs had therefore juſt reaſon not to conclude a peace, 
at leaſt, as no recompenſe was made for this perfidy, ei- 
ther by delivering up him Wes was ng werdet of b or * 
any other manner... {3 

The promiſes, the comets; all cies private con- 
tracts of the ſovereign, are naturally ſubject to the ſame 
rules as thoſe of private perſons. If there ariſes any diffi. vereigns 


culty du this account, it is equally conformable to pru- 


ce, to the delicacy of ſentiment that ought to be par- 
ticularly conſpicuous in a ſovereign, and to the love of 


| juſtice,” to cauſe them to be decided by the tribunals of 


of te 


conu 


the ſtate: this is the practice of a * nw oo are 


civilized and governed by laws. * 
The conventions, and aa wade by the ſovereign 
with" private perſons who are foreigners in his quality 


rules we have given in reſpect to public treaties, In fact, 


when a ſovereign enters into a contract, with men who 
neither depend on him, nor on the ſtate; whether it be 
with a private perſon, or with à nation, or ſovereign, 
this does not produce any difference in their right, If 
the private perſon who has treated with a ſovereign is his 
ſubject, the right is alſo much the ſame; but there is a 


214. 
Of thoſe made 


„ 
rivate 


LO 


with private 
of ſovereign, and in the name of the ſtate, follow the prom; in the 


ſtate, 


difference in the manner of deciding the controverſies 


This private perſon - 
deing a ſubject of the ſtate, is obliged to ſubmit his pre- 
tenſions to the eſtabliſhed courts of juſtice. Authors add, 


that the ſovereign may cancel theſe contracts, if he finds 


iy. are oak to the ee eee eh ae ue Gale 


# 


8 21 
They 5 


leſs, do it 8 not FA an reaſon taken from "Re | 
ticular 'nature of theſe contracts: this would be, ch 
from the ſame reaſon that renders even a public treaty in 
valid, when it is fatal to the ſtate, and contrary to the 
public ſafety, or in virtue of the eminent domain which | 
gives the ſovereigngright to diſpoſe of the property of the 
citizens, with a view to the common ſafety. We ſyeak 
here of an abſolute ſovereign. It appears in the conſti. 
tution of this ſtate, who are the perſons, and what is the 
power that has a right to contract in the name of the ſtate 
to exerciſe the ſupreme MN ng to declare what 
the public welfare demands. 

When a lawful power e in 1 name a) the 


nition and the - | ſtates, it lays an obligation. on the nation itſelf, and con- 


ſuece eri. 


# 
4 


Of the debts of 
the ſovercign 


and the Rate. 


ſequently on all the future conduQtors- of the ſociety, | 
When therefore a prince has the power of concluding z 
treaty in the name of the ſtate, he lays an obligation on 
all his ſucceſſors, and theſe are not leſs bowed Gin bins | 
ſelf to fulfil his engagements, | 
The conductor of the nation may have his e 1. 
and his particular debts: theſe kind of debts he is obliged 
to pay out of his own private fortune. What he borrows 
for the ſervice of the ſtate, the debts contracted. i in the ad- 
_ miniſtration of public affairs, are contracts of ſtrict right, 
obligatory with reſpect to the ſtate and the whole nation. 
Nothing can diſpenſe with the diſcharging of theſe debts. 


As ſoon as they have been contracted by à lawful power, 


bs right of the creditagx is not to be ſhaken... Whether 
the money borrowed, has turned to the advantage of the 
ſtate, or whether it has been diſſipated in fooliſh expences, 
is not the buſineſs of him, who has lent it: he has truſted 
his wealth to the nation, and the nation ought to reſtore | 
it to him again: it is ſo much the warſe for che * if 
it has committed its affairs into bad hands. | 
However, this maxim has its bounds, Seda even on 
the nature of the thing. The ſovereign has not, in 


Pies 9 of owe the body dfb WY. 


SI | 
9 4 
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for the debts he 1 except 1 are for ths a 
of the nation, and to enable him to provide for all oc 
currences. If he is abſolute, he alone is the judge in 
all doubtful caſes, what is required for the ſafety and wel- 
fare of the ſtate : but if, without neceſſity, he contracts 
immenſe debts, capable of ruining the nation for ever, 
chere is no doubt that the ſovereign acts manifeſtly with 
out a right, and thoſe who have aſſiſted him, have truſted 
their money very ill. Nobody can preſume to ſay, that 
a nation has ever been willing to ſubmit ſo far as to ſuffer - 


| itſelf to be abſolytely ryined _ ma th _—_ n 


diſhipations of its conductor. 
As the debts of a nation can W be paid oy contrl- 


not intryſted with the right of levying taxes or contribu- 
tions or of raiſing ſupplies by his own authority; has 


debts, Thus the king of England, who has the right of 


| making peace and war, has n6t that of contracting na- 
tional debts, without the concurrence of parliament, be- 
| cauſe he cannot, without their Finne raiſe ee 


money on his people | 

It is not with the donations of the Caverelgtt a8 n 
his debts. When a ſovereign has borrowed, without 
neceſſity, or for a very unneceſſary uſe, the creditor has 
truſted his fortune with the ſtate, and it is juſt that the 


| ſtate ſhould reſtore it ta him, if the creditor can reaſon» 


ably preſume that he lent it to the ſtate. But when the 


ſoyereign gives the wealth of the ſtate, ſome part of the 
domain, or a conſiderable fief, he has a right to do it 


only with a view to the oubl- welfare, or on account of 


| ſervices rendered to the ſtate, or for ſome other reaſon» 
| able cauſe, i in which the nation is concerned: if he hag 


given, without juſt reaſons, and without a lawful cauſe, 
he hag given without power, The ſucceſſpr, or the 
ſtate, may always revoke ſuch a donation; and by this, 


| butions or taxes, the conductor or the ſovereign, who is 


3 


not a right, by his borrowing, to involve the ſtate 'in 


EF 


9. 217. 


Of the donations 
'of the gs 


dee would: de np. injury to the perſon to whom it was 
g | a | * ; gi ven, ; 


= | Sidi; ſince they ok Wann; from him Which he had from 
_ I right to poſſeſs. What we here ſay, is true of every {y 
= vereign to whom the law does not expreſsly give the fre 
and abſolute diſpoſal of the wealth of the ſtate : ſo danger 
ous a power is never founded on preſumption. 


BE af "N The immunities and privileges conferred by the mere V 
EE: . — of the ſovereign, are a kind of donations, and thin 
; may be revoked in the ſame manner, if they turn to the he 

|  difadyantage of the ſtate. But a ſovereign cannot rewke hon: 
them by his mere authority, except he be abſolute, nt of 1 

even in this caſe, he ought to uſe his power ſoberly and Am 

with equal prudence and equity. Immunities granted a ſup! 

| account of, or with a view to ſome return, have the u- ing 
8 ture of a burdenſome contract, and can only be revoted N wl 
in caſe of abuſe, or when they become contrary to'the But 

fſalety of the ſtate. And if they are ſuppreſſed on thi be 

laſt account, thoſe e ae ow whey yp to be LY * 
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1 Of the Faith Ye Treaties, | N 

6218. HoUGn we have ſufficiently eſtabliſhed 6 103. * 

Pn ya rg I and 164.) the indiſpenſable neceſſity of keeping N 
tions. promiſes, and obſerving treaties, the ſubject is of ſuch 1 
importance, that we cannot omit conſidering it here in: 4 

z more general view, as not intereſting to the contracting 1, 
parties, but likewiſe to-all OT Nenn the univerial (0 n 

wing mne. 5 

Every thing which the public aer terer inn 4 


is ſacred in ſociety. Thus the perſon of the ſovereign 

. ſucted, becauſe the fafety of the ſtate requires that be 

= : ſhould be in perfect ſecurity, and above the reach of al 
| | violence : thus the people of Rome declared the perſon» 
of their tribunes ſacred, conſidering that it was 


to their ſafety that they ſhould ſecure their deſenden 


* mur FAITH OF TREATIES PRE 347 


from all attempts, and place ch even aliove 3 Th: TE LT) Y 0 Ds 
xy thing therefore which for the common ſafety of the 1 
people, and for the tranquillity and ſecurity of the hu- 
man race, _ to he eh is TERS rs n 


nations. | 
Who can Joke that treaties are in alia 3 cof thoſe 5 219. 
things that are held ſacred by nations? They determine . — 
the moſt important affairs; they give rules to the preten- nations. 
ons of ſovereigns 3 they ought to make known the rights | 
of nations; and to ſecure their moſt precious intereſte. 
Among bodies politic, and ſovereigns who acknowledge no 
ſuperior on earth, treaties are the only means of adjuſt. | 
ing the various pretenſions of each, of redueing them to a 
rule of knowing on what to depend, and where to fix. 
But treaties are only vain words, if nations do not conſider 
them as reſpectable engagements, as inviolable rules to ſo-· 
yereigns, and as ſacred throughout the whole earth. 
The faith of treaties, that firm and fincere reſolution, f 220. 
that invariable conſtancy in fulfilling engagements, of Wee 
which declaration is made in a treaty, is then holy and ſa- 
cred between the nations, whoſe ſafety and repoſe it ſe- 
| cures :: and if people would not be wanting to them 
ſelves, infamy We erer be ay wy of mo who , e 
his faith, oy, #40 e 1 jp DL, 
He who violates his treaties, violates at PE: 1 time 5 9 221. 
che law of nations; for he deſpiſes the faith of treaties, = deere. 
that faith which the law of nations declares ſacred, and laces the law of 
be does all in his power to render it vain. Doubly guilty ee 
he does an injury to his ally, he does an injury to all na- 
tions, and wounds the whole human race. On the ob- 
| © ſervation and execution of treaties, ſaid a reſpectable 
« ſovereign, depend all the ſecurity-which princes and 
6 ſtates have with reſpect to each other, and we can no 
longer depend on the conventions to be made, Kaen 


* that are made were not maintained b. 


* Reſolution of the ſtates-general of the 15th of 
Mena Meryl de Poet a March rpg i ane 


* 
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9 222. hus all nations are intereſted to maintain the faith of 
is Neth - qreftica, toirender themcyery hve ug sed ns ſacred 
ö NE eth of _ and inviolable; they have alſo a right to unite in order to 
5 7 humble him who ſhews that he defpiſes them, who openly 
= _ plays with them, who violates, and tramples them under 
„bis feet. This is a public enemy who ſaps the found. 


tions of the repoſe of nations, aud of their common fafety, 


5 the prejudice of the liberty and independence that belong 
55 to all nations. When a ſovereign breaks his treaties, or 
> _- refuſes to fulſil them; this does not immediately imply, 

that he conſiders them as vain names, and that he de. 
ſpiſes the faith of treaties ; he may have good reaſons for 
thinking himſelf diſcharged from his engagements, and 
| . ther ſovereigns have not a right to judge him. It is he 
=p OT. who fails in. his:engagements, ar pretenſions that are ma- 
5 nifeſtly frivolous, or who does not even givg himſelf the 
trouble to alledge his pretences, to colour over his conduct, 
and to cover his bad faith: ſuch à ſovereign deſerves to 
. eee as the enemy of the human race. 

2 223. In treating of religion, i in the firſt bock of this "ay 
EL 15 * We could not avoid giving ſeveral inſtances of the enor 
by the popes. Mus abuſes the popes have formerly introduced by their 

authority. There appeared one that was equally injuri- 

ous to all ſtates, and inconſiſtent with the law of nations. 
Several popes have undertaken to break the treaties of 
ſcvereigns; they have dared to unlooſe a contracting 
power from his engagements, and to abſolve him from 


legate of pope Fugenius IV. reſolving to break the treaty 


cluded with, the Sultan Amurath, in the name of the 
Pope, declared the king abſolved from his oaths. In 
theſe times of i nnen, people thought cheqaſclres realy 


h Hiſtory of Poland by the Chevalier de Solignac, Vol. IV. p 113. He 
cites as e n Herburt. de Fon, c. 


But we ought to take care not to extend this maxim to 


the oaths by which he has confirmed them. Ceſarini, 


which Uladiſlaus king of Poland and Hungary had con- 
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/ By, fv 


bound by 3 but by their 1 and WAY „ 


0 de pape the Forer of abſolving them from all kind ß 


oaths ; Uladiſlaus took arms againſt the Turks ; but that 
prince, in no other reſpects. worthy of a better fan; paid 
dearly for his perfidy, or rather for his ſuperſtitious weaks: 


nels : he periſhed, with his army, near Varna: a lofs fa- - 3 
tal to Chriſtendom, and which was, drawn on by its 25 | 


ee On Uladiſlaus wn eee e e bs 


2 es Cannas, ego Varnam = i 4 notavi. 5 
Diſcite, mortales , nom temerare Adem. es 


Me niſi Pontifices jn ſiſent rumpere Hedur n | 5 1 


Non ferret 8c pthicum Pannonis ora jugum. 


Pope John XII. declared null the oath mutually takin TE 


by the emperor Louis of Bavaria and his competitor Fre- 
deric of Auftria, when the emperor ſet the other at li- 
berty. Philip duke of Burgundy abandoning the alli- 
ance of the Engliſh, was abſolved from his oath by the 
pope at the council of Baſil. And at the fame time; 


when the revival of letters, and the eſtabliſhihent' of the 
reformation ſliould have rendered the popes more circum: 
ſpect, the. legate Caraffe, in order to oblige Henry II. 
king of France, to revive the war, dared, in 15567 to. 


abſolve him from the oath he had made to obſerve the 
truce of Vaucelles !. The famous peace of Weſtpha- 


confine himſelf to proteſting againſt the articles of a trea- 
ty, in which all Europe was intereſted : he publiſhed 2 
bull in which, from bir own certain knowledge, and full 
 ccclefraſlical poxver, he declared ſeveral articles of the treà- 

ty null, vain, invalid, iniquitous, unjuſt, condemned, re- 


proved, frivolous, without farce and ect, and that nobody 
was bound to obſerve them or any of them,” theugh they 


were flirengthened by an cath — This was not all; he 
aſumes the tone of an abſolute maſter, and ee : 


4E © capt 3 


0 ee French and ce hne on tcl da 


„ thus: 


-oath in treaties. 


I does not con- tence for attributing to themſelves the power of breaking 
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A Thi: Ard ena , ar” a greater Sa and of 
mus as need be, from the fame motions, knowledge, lie 
rations, and plenitude of power, wwe condemn, reproy, 
break, annul, and deprive: of all force, and Fett, the ſaid 

| | _ articles, and all: the other hingt prejudicial to the abo, 
'*+* +. &c.*," Who does not fee, that theſe enterpriſes of 
the popes, which were Formerly very frequent, were yio- 
- lations of the law of nations, and directly tended to de- 
ſtroy all the bands that could unite mankind, and to (ap 

the foundations of their ef: or to > render the 


. Pope ſole arbiter of their affairs? „ 

Es 224. But who is not ſtruck with indignation or ſeeing this 
Re n ee abuſe authoriſed by princes themſelves? In the 
Fisser treaty concluded at Vincennes, between Charles V. 

/ _ . king of. France, and Robert Stuart king of. Scotland, it 


4 L Was agreed, that the popes ſbould free the Scots from all the 


oaths they had taken in ſwearing to a truce with the Engliſh, 


and that he ſhould promiſe never to diſcharge the French and 


Saut From the oaths they were going to ms in 1 th 
. the new treaiy .. 
9235. The cuſtom once generally received of Bestien to o the 


The uſe of an obſervation of treaties, had furniſhed the Popes with a pre 


ſtitute the obli- 
— 18 them, by abſolving the contracting powers from their 


oaths. Children themſelves now know that an oath does 


not conſtitute the obligatiori to keep a promiſe or a treaty: 
it gives only an additional ſtrength to that obligation, by 
calling God to bear witneſs. A ſenſible and an honeſt man, 
4 does not think himſelf leſs bound by his word alone, and 
by his faith given, than if he had added the ſanction of 
an oath. -, Cicero, would not have people make much 
difference between one guilty of perjury and a liar 
The habit of lying, fays that great man, makes per- 
* 
S2 
1 Wy OI 5 10 203. and 23 
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Chap. X 


« jury eaſy... 1. we may ER upon. any one to break. 


« his word, will it be yery diſſeult to perſuade him 1% 
« be guilty of perjury? As ſoon as we once deviate w 
« the truth, the religion. of an oath. i is no longer a ſuß⸗ 
« cient curb, What man will be bound by the i e ae 


« tion of the gods, if he pays no reſpect to his faitk and 
« his conſcience ? For this reaſon, the gods reſerve. che 5 
« ſame puniſhment for the liar, and for him who is guil> 
« ty of perjury. For it muſt not be imagined, . chat 
« there is any virtue in the form of the oath, that i irri- 
« tates the immortal gods againſt the perjured, it is ra- 
« ther on account of the perfidy and malice of him who | 


« prepares a ſnare for the fidelity of others u. 8 
The bath does not then produce a new obligation : 2 1 


only ſtrengthens that impoſed by the treaty; and it in 
every thing follows the fate of that obligation: a, real 
and ſuperabundant obligation While the treaty is in . 
but becomes null with the treaty itſelf. OS 

The oath is a perſonal act; it can. therefore at res. 
gard the perſon of him who ſwears, whether he ſwears 


obligation, it makes no change i in the nature of the tre- 


ty. Thus an alliance ſworn to, is only ſworn to for him 
| who made it; but if it be a real alliance, it ſubſiſts after 


him, and paſſes to his cen, as wi alliance, not con- 


firmed by an oath, 


For the ſame, GB Sn Gnce the * can ee no 1 


2 
* 


obligation than that which reſults from the treaty itſelf, 


1 n quid intereſt inter u- 
mum & mendacem. per} 


pejeret ; exorare facile pote ro nam 
qui ſemel 4 veritate deflexit, hic 


ai Pre 


Qui mentiri Diis immortali 
lolet, pejerare conſuevit, quetn ego dem mendaci conſtituta eſt. - Non 
ut mentiatur, inducere poſſum ; ut enim ex pactioue verborum quibus 
er comprchenditur, ſed 
perſidia & milicia, per quam in- 


And as in the caſe where 


pterea quæ pena ab 


19-perjuro, heac ca- 


non majote religione ad perjurium, fidiz. tenduntur alicui, Dii imm 
quam ad mendatium perduci eon tales hominibus iraſci & ſuccen 


conſustum . Glier. Orat, fro. 5 ; 


lrevit, vis 
"0, os — cnc ie cone 


* 


Roſcis Comedo, 


twe 
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It 5 not N 
change the na- 
himſelf, or gives commiſſion to another to ſwear in his ture of $ ligh- 


name, However, as this act does not produce a new 


$ 227% 
It gives no pre- 
eminence to ona 


it gives no pre: eminence to one treaty, to the prejudice aalen above 
of thoſe that are not ſworn to. 
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a 


2 


15 ting a claſh 8 rich liber the more + aca 1 
_ ought to be preferred (5 167.) ; the ſame role ſhowy: be 
| obſerved, even when the laſt treaty has been confirtned 
. IF arr oath; In the fame manner, ſince it is not alloy. 
die to engage in treaties contrary to thoſe that Cublift (, 
be Fab. * 165.) 3 the oath will not juſtiff ſuch treaties Hor pire 
wem an advantage over thoſe that are contraty to them: 
i this would be a commodious means by which princes 
| might deliver themſelves from their engagements. 

$ 228. . hhus alſo an oath cannot render a treaty valid that is 

Fe cannot give . ſo, juſtify a treat unjuſt in itfelf, nor lay an obliga- 


force to a treaty 


that ix invalid. tion to fulfil à treaty lawfully concluded, when a caſe i 


. preſented where its obſervations would be unlawful; as 
for inſtance, if the ally to whom ſuceours has been pro- 
miſed, undertakes a' war that is manifeſtly unfuſt. In 

5 mort, e treaty made for a diſhoneſt cauſe 0 161.) 


to the fundamental laws (Book I. 5 265.) being null in 

its own nature, the oath that may have been added to 

| Hark a treaty, is alſo null, and Falls with the aft i it Was 
intended to ſtrengthen. 


g 229. © "he affeverations uſed in entering into engagements 
e are forms of expreſſion appointed to give the greater force 


to promiſes. Thus kings promiſe in the moff facred nun- 
ner, with good faith, ſolemnly, irrevocably, and engage 
their rojul word, &c. An honeſt man thinks himlelt 
ſuſficientiy bound by his word alone : yet theſe afſerer- 
©; IS tions are not uſeleſs, they ſerve to flew, that princes en. 
+ | gage with reflection, and the knowledge of what they are 
| | about and thenee they render their infidelity more ſhame- 
ful. Advantage ſhould be taken of every thing among 
men whoſe fidelity is ſo uncertain ; and ſmce ſhame has 3 
greater effect upon them than the ſenſe of dutr. it would 

| be imprudent to neglect this method. / 
Pp: After What we have ſaid above (s A we c may dif 
The tit penſe with | proving that the faith of treaties has o 


treaties mo not 


depend on the relation to the 4 religion] and France in anf 


ifference of te- 
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every. treaty prejudicial to the ſtate ($ 160.), or contrary | 
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We I the eee ki who Riputates for y thing 

(s. own favour, invites him to require preciſion, fullneſs, and 5 ; 

„ eee in the expreſſions; good faith . IJ 
her hand, | that each" make known his CEE — oy 


iy — . 

bee ſporting with the faith of treaties,"to end 
a dreſs them up in vague or equivocal terms; to? 
* them ambiguous expreflions z to reſerve ubjets « +a 

8 canery to ſurpriſe him with whom we treat, and to aſſault „ 
8 him with finefſe and bad faith. Leave an able man in -Þ 
„bee ants 10 glory in his happy talents, and to eſteem  Þ 
h himſelf a fine- negocister z reaſon, and the facred Taw' , | 
„dre, thew him to be as much beneath'a vulgar cheat, 
11 2s the majeſty of kings is raiſed above private perſons. „ 
g den eee * e 
a in making uſe of them. | ee 0 A ; 
ontrary 60 * 33. 


Lubterfuges in e abe del ontr 1 
faith. Ferdinand the Catholic King havin concluded a of — 3 q f 
treaty with the Archduke his ſon-in-law, thought to dra, ] 
himſelf out of the affair by ſecret proteſtations againſt the 0 3 

ſame treaty. A puerile finefſe | Which, without giving , 
* EK right to that Fe manifeſted his weakneſs and #705: 3. 

The —_ FM eſtabliſh Aa e ae * 233. ; 

are of ſuch importance, as to deſerve to be the ſubje& of How far brag 
a chapter. Let us here only obſerve, that a manifeſtly — falſe 
falſe interpretation is, in every reſpect that can be ima- Seay ma ww 
d, the moſt completely contrary” to the faith'of tres- treaties 
1d ties: he who makes uſe of it, either imprudently ſports 

vith that ſacred faith, or ſufficiently ſhews, that he is not 
1. ignorant how ſhameful it is to want i it: he would act like 5 
out * we! the reputation of a man of gro- 155 


| | : | 75 
7. a + "Il 4 2 i 3 8 8 f * 
3 : ; ; 4 1 


1 


bity; he J RAS "as 9s 1. | 


Hos Grotius relates ſeveral examples of an-interprets- 


$234 
rats 6 @ preſs. terms; it is ſuflicient that it be given in order to 


tion manifeſtly falſe (a): the Platæa having pr 
Thebans to reſtore the priſoners, reſtored them afige the 

had taken away. their lives. Pericles having promiſed life to 
thoſe of the enemies who laid down their iron arms, caled 
boſe to be killed whoſe cloaks were faſtened with iron 
claſps. A Roman general (5) having agreed. with Anti. 
n half of his veſſels, cauſed them all to be 


s that of Rhadamiſtus, who, according to Tacitus (c), 

aving ſworn to Mithridates that he ſhould uſe againſt 

- kim W n bo — Heres 
under a heap of clothes. 4 1 

| A prince may tacily engage his faith nl 9 


become obligatory, the manner can make no difference: 
tacit faith is founded on a tacit conſent, and a tacit con- 
ſent is that which is deduced by a juſt conſequence from 
the ſteps taken by any one. Thus all that is included, 2s 
| Grotius lays(s), in the nature of certain acts on which 
an agreement is made, istaeiily comprehended in the con- 


vention: or, in other words, every thing without which 


what is agreed upon cannot take place, is tacitly granted. 
If, for example, a promiſe is made to the army of an ene- 


my that bas advanced far into the country, that they ſhall 


be allowed to return home in ſafety, it is manifeſt thut 
they cannot be refuſed proviſions, for they cannot return 
without them. In the ſame manner, in demanding of ac- 
cepting an interview, full ſecurity is tacitly promiſed. 
Titus Livy juſtly ſays, that the Gallo-Greeks-yiolated the 
law of mos. in attacking the Conſul Manlius : at the time 


oo) Be Fore Bal Fac Lib. takes to notice of ths. | | 
1 nb Labeo, a related _ 8 3 160 a 2 40 

g * 's T5 

by Valet mw Ties Livy | IG . 


: all theſe interpretations are as fraudulent 


4% * 
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2 
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when he repaired to the place of interview to which they 
defeated by Sapor King of Perſia, ſent to him to demand 


a peace. Sapor declared, that he would treat with the 


enemy in perſon, and Valerius, without diſtruſt, going to 
the interviews. was carried off by the perfidious enemy, 
who kept him a priſoner till his es and treated kan e 
with the moſt brutal cruelty (). | a 
Grotius, in treating of tacit conventions, Sacks of : 


thoſe i in which perſons are bound by mute figns (c). We 
ought not to confound theſe two kinds. The conſent 
ſuſficiently declared by a ſign, is as expreſs as if it had 
been ſignified by the voice. Words themſelves are no 


more than inſtituted ſigns. There are mute ſigns, which 
received cuſtom renders as clear and as expreſs words. 


Thus at preſent, in hanging out a white flag, a parley is 


demanded, as expreſsly as it could be done with the voice; 


The ſecurity of the enemy, who advances upon this 1 invi- 
tation, is Heng: pany | M bag of 5 . 


F 
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8 1 _ p. XVI. 7 70 
* dere, given for the Obſervation of Tale a 5 


TN APPY. experience having too fully comvineed 


tion; they have therefore. ſought for ſecurities againſt 
 perfidy, for methods, the efficacy of which did not depend 
on the good faith of the eontraQting powers. A guaranty 
is one of theſe means. When thoſe who have made 2 


EM treaty of peace, or any other treaty, are not perfectly eaſy ' 
with reſpect to its obſervation, they ſeek for the guaranty 


of a powerful ſovereign. The guarantee promiſes to main- 


9 2 
Suarantees 
have no 


tain the conditions of the treaty, and to cauſe it to be ob- 
ſerved. As he may find, himſelf obliged to make uſe of 


force againſt the contracting power who violates his pro- 
miſes, it is an engagement that no ſovereign ought to enter 
into lightly, and without good reaſon. .' Princes indeed 
ſeldom enter into it, but when they have an indirect in- 
tereſt in the obſervation of the treaty; or from particular 
connections of friendſhip. The guaranty may be promiſed 
equally to all the contracting parties, to ſome of them, or 


even to one alone: but it is commonly promiſed to all in 
general. It may alſo happen that ſeveral ſovereigns, 


entering into a common alliance, reciprocally render them- 


ſelves the guarantees of its obſervation, with reſpect to 


each other, The guaranty is a kind of treaty, by which 


_ affiſtance and ſuccours are promiſed to any one, in caſe he 


has need of them, in order to oblige A who is un- 
faithful to fulfil his engagements. 


Guaranty being given in favour of the A pow- 
ers, or of one of them, i it does not authoriſe the guarantee 


to interfere un- to interfere in the execution of the treaty, or to preſs the 


aſked in the 


execution of a 
treaty. 


obſervance of it, of himſelf, and without being required. 
If the parties by common agreement, judge proper to de- 


8 F 
. 
Ps 


J mankind, that the faith of treaties, ſo holy and fa 
cred, is not always a ſufficient warrant for their obſerva. 


oe TILE © & 4 Q 
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yiate from the tenor of the treaty, to a 
ticles, or to annul them intirely ; if one would gladly have 
ſomething altered in favour of another, they have a right 

todo it, and the guarantee cannot oppoſe it. Obliged by 

his promiſe to maintain it, ſo far that none ſhall complain of 

its infraction, he has acquired no rights for himfelf. The — 
| treaty was not made for him 3 for if it was, he would not ® 

be wouy a guarantee; but alſo a principal contracting 

This obſervation is of great importance, for care 5 

ſhould be taken, left under the pretence of being a | | 

tee, a powerful ſovereign ſhould make himſelf the * * D 
of the affairs n nee _ Feen, 
laws. 

- But it it is true, aha if the — prodedreny hgh 
the articles of the treaty, without the advice and concur- 
rence of the guarantee, this laſt is no longer bound to ad- 
here to the guaranty; for the treaty ue ö 18 n 


. e that which he guarantied, ©. 
A nation not being obliged to do that for another which $33% 
that other can do for itſelf, the guarantee is not naturally IT ol 


turally the obligation 

obliged to ſend ſuccours, except in the caſe where thin it * 
nation to whom he has granted his guaranty, is not _ a 
condition to. procure juſtice for itſelf. 1 

If there ariſes any diſpute between the e b. 
ers, about the ſenſe of any article of the treaty, the guaran- 
tee is not ſuddenly obliged to aſſiſt him in favour of whom 
he has given his guaranty. As he cannot engage to ſupport | 
injuſtice, he is to examine, and to ſearch for the true ſenſe 
of the treaty, to weigh the pretenfions of him who reclaims 
his guaranty ʒ and if he finds them ill founded, he may re- 
fuſe to ſupport them without failing in his engagements. 

lt is not leſs evident, that the guaranty cannot be inju- 9 238. 
nous to the rights of a third perſon. If it happens then 3 1 
that the treaty guarantied, is found to be contrary to the rious to third | 
night of another perſon, this treaty being unjuſt in this Peron. | 
point, the guarantee is no ways bound to procure the ac- 
compliſhment of it; for he can never, as we have ſlie wn, 


be 
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9 240. | 


Of treaties of 


ſecurity. 


ria againſt the heireſs of Charles 


rantied the famous pragmatic ſanctian of that eee 
This reaſon is inconteſtably a good one, in the general 


maintain that law of the ſucceſhon, in 1 5 to be N 


ee ee This w . 
ledged by France, when the declared for the houſew Bar | 
VI. though ſhe had gue 


view of it: it is neceffary only to ſee whether the court of 


| p eee cages bee 
 wos tantas componere lites. 


I ſhall obſerve on this bunden 3 to com- 
map uſage, the term guaranty is often taken in a ſenſe 2 
little different from that we have given to this word. 
Moſt of the powers of Europe guarantied the act by which 
Charles VI. had regulated the ſucceſſion to his dominions; 
the ſovereigns ſometimes reciprocally guaranty their re- 
ſpeQive ſtates: we rather call theſe treaties of alliance to 


the poſſeſſionjof thoſe ſtates. 

The guaranty naturally ſubſiſts as dt as ak FROG 
that is made the object of it; and in caſe of doubt this 
ought always to be preſumed, ſince it is ſought for, and 


: : given for the ſecurity of the treaty. But nothing can pre- 
vent its being confined to a certain time, to the lives of the 


contracting powers, to that of the guaratee,  &c.' In a 
word, we may F we have 
ſaid of treaties in general. 

When it relates to things which eee ee or give, 
as well as he Who promiſes; as for inſtance, paying a ſum 
of money; it is ſafer to demand a ſecurity than a guaranty; 
for the ſecurity ought to accompliſh the promiſe in default 
of the principal party, while the guarantee is only obliged 
to do what depends on him, to gcgen the bee _ 


led by him who made it. 


A nation may put ſome of bene into 451 
of another, for the ſecurity of its promiſes, debts or en- 
gagements. If it thus remits moveable things, it gives 


ene Poland has W * 2 crown and other 
” jewels 


J ĩͤ é 


debt, it is the pact called antic brei- 1 


province in his handsz till he is fatisfieg. but he has not bledge-. 


hey ſerve 8. a mortgage : i 3 put into-the hands of | 
2 creditor, or of him with whom a prince has treated, they 
have the title of engagement or ſecurities: and if there» - 
wee eee eee ee e e 


ee ee eee eee e a ” 5" 
pledge, is to ſecure what is due to him, Jp — Of the rights of 


has been made him. He may then keep che town or the e e 


2 right to make any change in it; for that town, or that 
country, does not belong to him as proprietor. He can- 
not eren interfere in the government of it, beyond what is 
required for his ſecurity, unleſs the empire or the exereiſe 
of ſovereignty has been expreſaly made over to him. This | 
laſt point is not naturally to be preſumed, ſince itis ſaffici- > 
ent for the ſecur ty of the mortgage, that the country is put | 
into his hands, and under his power. He is alſo obliged, 


xe every other perſon who has received a pledge, to pre- 


ſerve the country he holds for his ſeourity; and to prevent, 
as much as poſſible, its being laid waſte : he is anſwerable 
his fault, he ought to indemnify the ſtate which commit- — 
ted it to his care. If the ſovereignty is committed to him, | 
with the country itſelf, he ought to govern it according 10 
its conſtitution, and preciſely in the fame manner as the 


ſovereign of the country was obliged to govern r. 


latter could only pledge his lau ful right. 

Aa bon as che debt js paid, or the treaty is qocompliſhed, f 245- 
the ſecurity ends, and he who holds a town or a province meet oy 
by this title, ought eo reſtore it faithfully, in the fame ſtate f. 
in which he received it, ſo far as this depends on him. 1 


Among thoſe who have no Jaw but their avarice, ar 


their ambition, who like Achilles ps a teas 5 


8 | hey Ain to a —— BI 9g 
__ _— an important place, or a country under 


obedienoe. The ſubject is too odious for us to al- 
led ak they are well enough known, and ff. 
eciently numeraus to convince every ſenſible nation, that 
it is very imprudent to make over ſuch ſecurities. 
But if the, debt be not paid at the fixed time, or if the 
treaty: be not accompliſhed, that which has been given in 
ſecurity, may be detained and appropriated, or the mort. 
age ſeized, at leaſt, till the diſcharge of the debt, or a juſt 


recompenſe be made. The houſe of Savoy had mortgaged 


Of 


1 9 


4 418. # 


What right a 
ign has 


5 245. 
hoſtages. 


the country of Vaud to the two cantons of Bern and Fri. 
bourg. As it did not pay the mortgage, theſe two ean- 
tons took arms to make themſelves maſters of the country. | 
The Duke of Savoy, inſtead of ſpeedily ſatisfying the debt, 
oppoſed them by force of arms, and gave them other ſub- 
32 of complaint: the victorious cantons have therefore 
retained this fine country, as well for the payment of the 
debt as to defray the e Nabe bene * obtain 2 
juſt inflernifiation.io.;. Mode ee e 
In fine, a precaution of ſcouriguwhich-id is very antient 
We much uſed among nations, is requiring hoſtages. 
| Theſe are confiderable perſons, whom the promiſing party 
delivers up to him to whom he binds;himſelf,- in order to 
| keep them till the agcompliſhment of what he has promiſed. 


This then is a contract relating to a pledge, in which free 


men are delivered up, inſtead of towns, countries, or jew- 


els. We may therefore confine ourſelves, with reſpect to 


this contract, to making thoſe particular obſervations, 
TT 
, Gary. . F n 

F than that, --0f, making fure of der per 


893 ſons, in order to detain them till the — 


* 
— 


fc 


ment of the promiſes of which they are the pledge. He 
„ ) Jura negat ſibi nata, nil non arrogat armis. Horat. 


may 


% Ye 8 » up 


„„ 


ſuance of the treaty of Aix la Chapelle, in 1748, to ſtay 


captivity. Formerly they were in ſuch caſes put to death: ges is giren 


FFF 


be oughe not to beemended beyond wha — e e 
quires: © FE YER TH en e 
It Derpedeese valtdblwcghn as dba e 
nations content themſelves with the parole of the hoſtages. | 
The Engliſn lords ſent to France in that quality, 


their word of honour, and lived at court, and at _ | 
rather as miniſters of their nation, than as hoſtages. - | 
The liberty alone of hoſtages i 18 engaged, and if AER 4 247- 
has given them breaks his promiſe, they may be kept in The livery 1 
an- inhuman eruelty, founded on an error. It was be- 8 Eh. 
leved che ſovereign might arbitrarily diſpoſe of the lives 
of his ſubjects, or that every man was the maſter of his 
own life, and had a right to ſtake it as re when he 
delivered himſelf up as an hoſtage. * 

As ſoon as the engagements arefulfilled; DAY 
actos were delivered, no longer ſubſiſts, they are | 
free, and ought to be reſtored without delay. They ought ſent back. 
alſo to be reſtored, if the reaſon for which they were de- 
manded, does not take place: to detain them then would 
be to abuſe the ſacred faith upon which they were deli- 
vered. The perfidious Chriſtiern II. King of Denmark, 
being obliged by contrary winds, to ſtop before Stock- 
holm, and being, with his whole fleet, ready to periſh with 
hunger, made propoſals of peace: Steno, the adminiſtra- - 
tor, imprudently truſting to his promiſes, furniſhed the 
Danes with proviſions, and even gave Guſtavus, and other 
lords, as hoſtages for the ſafety of the King, who pretend- : 
ed to have a deſire to come on ſhore : but the firſt fair 
wind, Chriſtiern vor wes and carried off the 

FE”. hoſtages ; 1 
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249. 


Whether they 


may be detain- 


ed on any other as * erer. nope pes ſhall be ful 


account. 


< 


* ene eee promiſing to reſtore Weng a, 


| pliſhod+ . it is 3 the 3 1 
. nn Mpſonns ame as ſoon 2 

accomplr ment of the promiſe: has diſengaged them. 
Pr 
cauſe. I am ſurpriſed to ſee that able men (0) teach the 
contrary. They build upon a'ſovercign's-right of ſeizing 
Jenna copay ubjeCts of anche Wer In ordl © 
I is W ny cas —— 


tion to this confideration, that a hoſtage is put into the 
hands of that ſove - 
in virtue of which he has been delivered, and is not ex- 


poſed to be ſo eaſily ſeized; and that the faith of ſueh: 
treaty does not ſuffer, that any other uſe ſhould be made 


of him who is appointed, nor that an advantage ſhould be 


taken beyond what has been expreſsly agreed. The hoſ- 
tage is delivered for the ſecurity of a promiſe, and for tit 
only; as ſoon as the promiſe is fulfilled, the hoſtage, as 
we have juſt obſerved, ought to be reſtored to his firſt ſtate. 


To tell him they releaſe him as an hoſtage ;' but that they 


detain him as a pledge for the ſecurity of any other pre. 
tenſion, would be to take advantage of his ſtate of an hof 
tage, contrary to the manifeſt ſpirit, and even in'oppol- 


tion to the very letter of the convention, according to 


which, as ſoon as the promiſe is accompl 


ought to be reſtored to himſelf and his country, and re- 
placed in the ſtate from whence he was taken; 4s if he had 
never been an hoſtage. - If ſovereigns did not ſtrictly ad- 
here to this principle, there would be no nen, 
(a) Hiſtory of the Revolutions of Sweden.” ; 

wy Grotius, Lib. III. Cap. XX. 5 55. Wolfe Jus Gent. 5 503. 8 
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ied, the hoſtage | 


8. . SA AFA 8 


0 
2 


- „ 2 . 


FCC p · wm . <exru | 


* 


* 3 1 on 8 2 E 8 5 = = Ss . 5 


„nF Vd 2 0. Ts Yor 


150 W me pr for de jos | 

the Wiſe, Duke of Auſtria, making war in the year 1351, | 5 
againſt the city of Zurich, the two parties referred the | 
decifon of their diſputes to arbitrators, and Zurich gave 

boſtages. The arbitrators paſſed an unjuſt ſentence, die- 

tated by partiality. In the mean time Zurich, after hav- 

ing made juſt complaints, reſolved to ſubmit to this deci» 

fon; but the Duke formed new pretenſions, and de- 

tained the hoſtages (a) contrary to the faith of che arbitra- 

tion, and in evident eontempt of the Ww of nations. 

But an hoſtage may be detained for his own actions, 5 250. 
for crimes committed, or debts contracted in the country CRT 
while he is an hoſtage theres This is doing no injury to 9. 
the faith of the treaty. In order to be ſure of recovering his 
liberty according to the terms of the treaty, the hoſtage 
ought not to have the right of committing, with impunity, 
an outrage againſt the nation in which he is kept, and 
when he ſhould ws pe it is PO IR he 
debts, Ss 

He who Senn Wa is e for cheir fark 6 1 
port; for they are there by his order, and for his ſervice. yrs hn 
He who receives them for his own ſecurity, ought not 
to be at the expence of their ſubſiſtence, but only of that 
of their e if he thinks 1 to e PORTING 


: them. * 


The fofercign may „ diſpoſe of his fubjedts for che . 28a. 


vice of the ſtate; he may therefore alſo give them in hoſ- 2200. 


age, and he who is nominated ought to obey, as on every an hoſtage. 


other occaſion, where he is commanded, for the ſervice of 
the country. But as the expences ought to be borne 
equally by the citizens, thoſe of the an ought to be 
defrayed at the public expence. 

The ſubject alone may be given for an W in ſpite | 


af himſelf. The vaſſal is not in this ſituation; for what 


he owes to the ſovereign is determined by the conditions 
| (a) Tichudi, Vol. 1, page 241. 9 


Ofthe — 
of hoſtages. 


ä mu if he is not at che ſame time a bed. 
Whoever can make a treaty or a convention, alien 

and receive hoſtages. For this reaſon, not only the fore. 
reign has a right of giving them; but alſo inferior powers 
in the agreements they make, according to the power of 
| their poſts, ' and the extent of their commiſſions. The 
_ governor of a town, and the general who lays ſiege to it, 
give and receive hoſtages for the ſecurity of the capitul- 
tion: whoever is br Tony cones __ — 1 8 
he is nominated. © 
HFoſtages ood neatly to be colfiderable Pine 
1 they are required as a ſecurity. Mean perſons form 
but a weak aſſurance, at leaſt, if they are not in great 
numbers. Care is commonly taken to ſettle the quality 
of the hoſtages that are to be delivered, and it is a ſign 
of bad faith, to violate conventions in this reſpect. It was 
A e piece of perfidy in La Trimouille to give the 
Swiſs only four hoſtages from the dregs of the people, in- 
ſtead of four' of the principal citizens of Dijon, as it was 
agreed in the famous treaty we have mentioned abore 
G 212.). Sovereigns ſometimes give the principal per- 
ſons of the ſtate and princes themſelves in hoſtage. Fran- 
cis I. gave his own ſons for the ſecurity of the treaty of 
Madrilck. 


The ſovereign who gives e ought to give them 


ought not with fidelity, as the pledges of his word, and conſe- 


quently, with the intention that they ſhould be keyt till 
the entire accompliſhment of his promiſe. He cannot 
then approve of their flying; and if they do, ſo far from 
receiving them, he ought to ſend them back. The hol 
tage on his ſide, anſwerably to the preſumed intention 
of his ſovereign, ought to remain faithfully with him to 
whom he is delivered, without endeavouring to eſcape. 
Clelia eſcaped out of the hands of Porſenna, to whom hs 
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| or jultly preſumed intention of the contracting powers. 


| Cop. XIII. 


ber back, chat they might not break the treaty (aa * 
If the hoſtage happens to die, he "ingly eee ME. 5 
not obliged to replace him, at leaſt, if this was not men- hoſtage who 
tioned in the agreement. This was the ſecurity required _— 
of him: they loſt him without his being 4 in faulty. and mo 2780 
reaſon obliges him to give another. | 
If any one puts himſelf for ſome time in 3 e 4 an s 2 . | 
hoſtage, and this laſt happens to die a natural death, he le: 
who has taken the place of the hoſtage is free. For things of an hoſtage. 
ought to be put in the ſame ſtate they would have been in, 
if the hoſtage had not been permitted to abſent himſelf, 
and put another in his room: and for the ſame reaſon 
the hoſtage is not free by the death of him who bas taken 
his place only for a time. It would be quite the contrary; 
if the. hoſtage had been exchanged for another: the « 
firſt would be abſolutely free from all engagement, and oy 
who had taken his place, would alone be bound. 
A prince given in hoſtage, arriving at the crown, Si tg $ 257. 
to be delivered up on furniſhing another good hoſtage, or on 5 
ſo many as might altogether form an equivalent ſecurity crows. | 
for that furniſhed by himſelf, when he was delivered. This 
is manifeſt from the treaty itſelf, which does not declare 
that the king ſhall be an hoſtage. The king's perſon 
being | in the hands of a foreign power, is a thing of too 
great conſequence, for it to be preſumed that the ſtate 
had reſolved to expoſe him to it. Fidelity ought to pre- 
ide. in all conventions, and ſhould follow the manifeſt, 


it Francis I. had died after having given his ſon as an hoſ- 
tage, certainly the Dauphin would have been releaſed: 
for he had been delivered only with a view of reſtoring the 
King to. his kingdom; and if the Emperor had detained 
him, this view would have been fruſtrated, the King of 


(a) ies gs pak ex fœdere reſtituerunt. "9 Liv. 3.1. 


France 


France would fu 8 Ape 25 is 
eaſily ſeen, that the treaty was not violate by the ſtate 
that gave the princes in hoſtage: In caſe that ſtate bad 


broken its promiſe; advantage might reaſonably have 
| been taken of fuch an event, that rendered the hoſtage 


ftill more precious, and his deliverance more neceſſary. 
The pledge of an hoſtage, as that of a City, or a coun- 
try, ends with the treaty it was made to ſecure (5 235. 


And conſequently if the treaty is perſonal, the hoſtage is 
Re e PIE AIDE IEF BE ry pious 


happens to die. Es 
The ſovereign wi tacks his word after his tir 


given hoſtages, does an injury not only to the other con- 


tracting power, but alſo to the hoſtages themſelves. For 
though ſubjects are fully obliged to obey their ſovereign 


who gives them in hoſtage, that ſovereign has not a right 


unjuſtly to ſacrifice their liberty, and without good rea- 
ſons to put their lives in danger. Delivered up as an af- 
- furance of their ſovereign's veracity, and not to ſuffer any 


harm; if he precipitates them into misfortunes, by vio- 
lating his faith, he covers himſelf with double infamy, 


- Pledges and engagements ſerve for a ſecurity for what is 


due; and their acquiſition recompenſes him for à breach 
of promiſe in the other. Hoſtages are rather pledges of 
the faith of him who gives them; it is ſuppoſed that he 


would be filled with horror at the thought of ſacrificing 


the innocent. But if particular conjunctures oblige a ſo- 
vereign to abandon the hoſtages; if, for example, he who 
has received them is the firſt who violates his engagement, 
the treaty can no longer be accompliſhed, without putting 


the ſtate in danger; nothing ought to he neglected to 
4 deliver theſe unfortunate hoſtages, and the ſtate cannot 


refuſe to recompenſe them for their ſufferings, and to re- 
ward them, either i in Mar own n or in their nearelt 
relations. PTE 


r 
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miſcrable priſoner, the troubleſome object of his commi- 
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1 ; 
hoſtage, 2 Py? 15 a The rr g. 
lity, and be the priſoner of him, who has received who has Fr. 


him. He has a right to detain him in perpetual captivity. og 
But it is the bulineſs of a generous prince to improve his "ER 
tights, ſo as to aſſuage the misfortunes of the innocent. 

And as the hoſtage is conſidered. as nothing by his own 
fovereigng who has abandoned him by his-perfidy, he mag f 
devote himſelf to the prince who is the maſter of his dei... 
tiny ; who might acquire an uſeful ſubject, inſtead of a 19 8 * | 


ſeration. Or he might As erer 

the conditions. finals er ONE © 
We have already bloat, that pi. ans hoſtage 

cannot be lawfully taken away on account of the perfidy 

of his maſter who has delivered him. The cuſtom of na · 

tions, the moſt. conſtant practice, cannot juſtify an in- | 

ſtance, of barbarous eruelty, contrary to the law of na- : 

ture. At a time even - eee eee e x 

too much authorized, the Great Scipio loudly declared, 

that he would not ſuffer his vengeance to fall on innocent 

hoſtages ; but on the perſidious themſelves, and that he 

knew how to puniſh none but enemies in arms (a). The 

Emperor Julian made the ſame declaration (+). All that 

ſuch a cuſtom cen produce, is impunity among the nations 

who praiſe it. Whoever is guilty of it cannot complain 

that another is ſo too: but every nation may, and ought 

to declare, that it conſiders the action as 2 barbarity inju- 

* W e FW n POP hk PLS FER 
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Fr the ideas of men were always diſtin, 2 Tm. 
| 3 - | determined, if © in order to make chem Known, th 
| duch mies of in- had only proper terms, and none but ſuch expfel ons 15 
BB hos were clear, preciſe, | and ſuſceptible only of one ſenſe; 
| „ : there would never be 155 difficulty i in diſcovering their 
RE meaning i in the words | | by which they would expreſs it it: 
Eo. | fothing more would be neceſſary, than ti to underſtand the 
i language. But Jet the art of 1 interpretation would not be 


uſeleſs. In conceſſions, conventions, and t treaties, inal 

| contracts a8 well as in the laws, it is impoſſible to horte 

EE. and point out, all the particular caſes that may ariſe: 

[ e we appoint, we ordain, we agree upon certain things, and 

8 expreſs 1 them 1 in a general view; and thou h the expreſ- * 
ſions of a treaty ſhould be peifeatly clear, plain, and de- 1 


: terminate, the true interpretation, would ſtill "conſiſt, 

. in making, i in all the particular caſes that preſent t then- 2 
Ty ſelves, a juſt application of what has been decreed | in 2 K 
general manner, But this is not all, conjußckures van, ; 

and produce new kinds of caſes, that cannot be brought : 

| within the terms of the treaty, or the law ; but by induc- 


| tions drawn from the general views of Mt contrafting 
powers, or of the legiſlature. Contradictions, and in- ; 
conſiſtencies, either real or apparent, preſent themſelves 
with reſpect to different articles; and the queſtion 1 is to 
| reconcile them, and to ſhew the part that ought to be | 
taken. But it is much worſe if we confider that fraud 
ſeeks to take advantage even of the imperfection of lan- 
guage ; 3 that men deſignedly throw obſcurity and ambi- 
guity into their treaties, to obtain a pretence for eluding 
them upon occaſion. It is then neceffary to eſtabliſh 
rules founded on reaſon, and authorized by the law of 
nature, capable of diffuſing light over what is obſcure, of 
determining what is > uncertain, and of fruſtrating the at- 
x | tempts 


The fiſt derer min ef internet ten 14 6g, 

not perihirted to interpret what has no need of Warpe. 2 3 
When an act is conceived in clear and — — 

terms, ben the kene is manifeſt und leads'to; nothin: pw ge i 


Has no herd 

h wedty mate ee Toys ele hefe l Nel 
of conjectures in order to reſtraim or extinguiſh it, n % 
endearont to elude it. Ik this dangerous method be ont 
admitted, there will be no act which it will not render 
uſclefs. Let the brighteſt light Hine on all the parts of 
the piece, let it be Erpreſſed in terms the moſt clear and 
determinate; all this ſhall be of no uſe, if it be allowed 
to ſearch for foreign reaſons in order to maintain Wan . 
cannot be found in the ſenſe it naturally preſents. 

The cavillers, who difpute the Tenſe of à cleat and FR W 55 263 l 
terminate article, are àctuſtomed to draw their vain ſub · 17 wary. - Ii 
terfuges from the pretended intention and views of the who can * _ 
author of that attick. | It would be very often dangerous Gan hier 
to enter with them into the diſcuſſion of theſe fuppvſed IT * 
riews, that are not pointed out in the piete itſelf. This 
is a rule more proper to repel them, and which cut off aff 
dicmnery : Zyl. wis tan, and ng v Back pb %.. St 
flf clearly and plainly, has not donsit, it is the worſe for H: my rz 
he cannot be allowed to introduce fubſeguent reſlrifiione, which © ION 
be bas not beprefſed. This is a maxim of the Roman las: 5 n 
Pactionem obſcura tis necere, in quorum fuit potefatt lgem 1 1 
apertius conſcribere {a). "The equity of this rule is et kee 0:1 
tremely viſible, and its neceſſity is not lefs evident. There 
fan be no fecure enen, no firm and bb contef. | 


E 


e pat noone 
Pattis Leg. 39. See likewiſe Digeſt, debere venditoxi, qui 

Lis. XVHI. Tit. I. & contrabends epi 7 5a pra 
ume, Leg. 21, Labeo ſeripſit tegra apertius 
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ins contracting is ed, or contracting powers, has a right 10 
5 e act, or tre, ary, at his plegſure. For if you ee 
is play give my promiſe whatſoever ſenſe you pleaſe, you vil 


4 General been his intention, we take for true againſt him, what be lu 


| n , the contracting parties ought. to expreſs themſelves in 


55 For he voluntarily binds himſelf by his words, and ue 


6 
* IV 2 
# I 


22 

8 
ee The third grneiit ke or priteiple, ris m Ups 
n . e eee ee ge 


base dle Power of obliging me to do whatever you hate 
mind, contrary to my intention, and beyond my real en- 
gagement: and reciproeally, if I am allowed to explain 
my promiſes as I pleaſe, I may render them vain and ilk. 
ſive, by giving them a ſenſe quite different from that in 
which they were preſented to you, Caray 
hare. taken them in accepting them. 
5266. On every occaſion where a perſon has, he aided 


ought to be ta- ſufficiently declared. This is an inconteſtible principle ap- 
ken for true 


which ſufficient- plied to treaties; for if they are not a vain play of word, 


them with truth, and according to their real intentions. 

If the intention ſufficiently declared, was not taken for the 

| 42 | preg intuilalol of Ul who ſpeaks and binds e 
would be of no, uſe to contract, and form treaties. . 

6267. But it is here aſked, which of the contraQting power 


 Weought to re- 


gulate ourſelves Outht to have his expreſſions conſidered as moſt decile, 
_ „ with reſpect to the true ſenſe of the contract; whether ve 
= ſhould ſtop at thoſe of the power promiſing, rather than 

26 at thoſe of him who ſtipulates ? The force and obligation 
who are. of every contract, ariſing from a perfect promiſe, and be 
who promiſes being no farther engaged than his will i 

ſufficiently declared; it is very certain, that in order to. 

know the true ſenſe of the contract, attention ought prin. 

cipally to be paid to the words of him who promiſes. 
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Abort againſt him, what he has ſufficiently declared. 
What appears to have given room to this queſtion is, the 
manner in which conventions are ſometimes made: the 
one offers the conditions, and the other accepts them: 
chat is, the firſt propoſes what he requires, that the other 
ſhall oblige himſelf to perform; and the ſecond declares 


the obligations into which. he really enters. If the words 4 


of him who accepts the conditions, relate to the words of 


him who offers them, it is certainly true, that we ought to 2] 


regulate ourſelves according to the expreſſions of the la- 
ter; but this is becauſe the perſon promiſing, is conſi· 


| dered as repeating them, in order to form his promiſe. = 


The capitulations of places beſieged may here ſerve us for 


an example. The beſieged propoſes the; ,conditinnian - | 


which he is willing to ſurrender the place. The beſieger 
accepts them: the expreſſions of the firſt lay no obligation 


on the laſt, if it be not underſtood that he adopts them. 


He who accepts the conditions, is the true promiſer; and 
it is in his words that we ought to ſeck for the true ſenſe 
of the articles, whether he chuſes and forms them himſelf, 
or whether he adopts the expreſſions of the other party, 


by making uſe of them in his promiſe. But it is always 


to be remembered, that only that muſt be taken for true 


going to explain myſelf more particularly on this ſubject. 


* * 
* 
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6 268. 


It is a queſtion in the interpretation of a treaty, or of 5. General 


maxim ; the in- 


any other act whatſoever, to know. what the contracting terpretation 


powers have agreed upon, in order to determine preciſely, 

on any particular occaſion, what has been promiſed and 
accepted; that is to ſay, not only what one of the parties 
has had the intention to promiſe; but alſo what the other 


ought to be 
made accord 


* 


has reaſonably and ſincerely thought to be promiled ; what 


has been ſufficiently declared to him, and upon which he 


muſt have regulated his acceptance. The interpretation of 
every ad, and of every treaty, ought then to be made according 


to certain eos proper 10 determine the Jon of them, ſuch as 
Bb2 59 the 
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* . 
1 e ene en This is a fifth- principle. 

. As theſe rules are founded on right reaſon, and are 

e e and preſeribed by the law of nature, 

every man, every ſovereign, is obliged to admit and to 

follow them. If princes were to acknowleilge no rules 

that determined the ſenſe in which the expreſſions / ought 


e be taken, treaties would be only empty words 3-nothing 
= W eee eee eee dee 
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ence on the n 


N 6269. But ſovereigns a eee e no en wee no 
Ĩ be faith of Gender that can oblige them to receive an interpretation 
ens, founded on juſt rules ; the faith of treaties here forms all 

ANY Bac the ſecurity of the contracting powers. This faith is not 


leſs wounded by a refuſal to admit an evidently right in- 


* injuſtice, the ſame inſidelity; and for one of them to in- 
1 volve himſelf in the ſubtleties of fraud, is not leſs odious. 

; 6210. Let us now enter into the particular rules on which the 
ee K interpretation ought to be formed, in order to be juſt and 
| right. Since the lawful interpretation of a contract ought 

to tend only to che diſcovery of the thoughts of the au- 

thor, or authors of that contract, as ſoon as we meet with 

any obſcurity we ſhould ſeek for what was probably in the 


cordingly. This is the general rule of all interpretations, 


Ty the ſignification of which. is not ſufficiently determined. 
In virtue of this rule, we ſhould take theſe expreſſions in 

the moſt extenſive ſenſe, when it is probable, that he who 

ſpeaks, has had in his view every thing pointed out in 

this extenſive ſenſe; and on the contrary, we ought to 

4 confine the ſignification, if it appears that the author has 
- Mp bounded his thoughts by what is comprehended in the 


| 
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terpretation, than by an open infraction. It is the ſame 


thoughts of thoſe who drew it up, and to interpret it ac- - 


It particularly ſerves to fix the ſenſe of certain expreſſions, | 
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leaves his wife all his money. It is required to en i 


this expreſſion means only his ready money, or whe 
extends alſo to that which is pl 
bonds and other ſecurities, If the wife is poor, if ſhe was 


| dear to her hnſband, if there was found but little ready | 
money, and the value of the other goods greatly ſurpaſſed | 
that of the money both in ſpecje and in paper, the huſ- 
band, to all appearance, intended that ſhe ſhould poſſeſs 


all the money, due to him, as well as that in his 


On the contrary, if the woman is rich, if there be found 
large ſums of ready money, and if the value of what ies 
found greatly exceeds the value of the other wealth, it ap · 5 
pears that the huſband intended 0 his IRENE 50 


ready money. 


We ought alſo, in e of thy; * rule > f 


to a diſpoſition, the full extent properly imp in the 


terms, if it appears that the author has had in bis view 
erery thing properly comprehended in them; but the ſig - 


nification ought to be reſtrained, when it is probable, that 


he who has madę the diſpoſition, has not extended them | 


to every thing which the propriety of the terms might in- 
clude. As for inſtance, a father who has an only fon, 
leaves the daughter of his friend all his jewels: he has a 


ſword enriched with diamonds, given him by a ſovereign 


prince; and there is certainly no appearance, that the te 


 tator ever thought of making this mark of honour paſs 


into a foreign family. This fword, with the jewels with 
which it is adorned, ought then to be excepted from the 


legacy, and the ſigniſication of the terms to be reſtrained 


to his other jewels. But if the teſtator has neither ſon - 


nor heir of his own name, and leaves his fortune to a 


ſtranger, there is no reaſon to limit the ſignification of the. 


terms, they ſhould be taken in their full ſenſe, it being 


probable, that the teſtator has employed them in the ſame 


ſenſe. 
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"The contrating x powers are obliged to A | 
| febres in ſuch a manner, as they may ate under- 


of the act. Thoſe who contracted, NS, in: the fame 
will, they agreed to deſire the ſame thing, and how could 


they agree upon it if they did not underſtand it perfeciij 
If this was not the caſe, their contract could be nothing 


but either ſport, or a ſnare. If then they ought to ſpeak 
in ſuch a manner as to be underſtood, it is neceſſary that 


they ſhould employ the words i in their proper ſigniſication, 
in the ſenſe which cuſtom has given them, and that they 
| ſhould affix to the terms they uſe, and to all their expreſ- 


ſions, the received ſignification. They are not permitted 


tc deviate with deſign, and without mentioning it, from 


the common uſe, and propriety of the expreſſion; and it 


is preſumed that they have conformed to it, while there 


are no ppeſſing reaſons to preſume the contrary; for the 


preſumption is in general, that things have been done as 
they gught. From all theſe inconteſtible truths, reſult 
this rule: In the interpretation of treaties, pats, and pro 


miſes, aue ought not to deviate from the common uſe of language, 


at leaft, if awe have not very ſtrong reaſons for it. In all hu- 
man affairs, when there is a want of certainty, we ought 
to follow probability. It is commonly very probable that 
they have ſpoken according to cuſtom ; this always forms 


a very ſtrong preſumption, which cannot be ſurmounted 


but by a contrary preſumption, that is ſtill ſtronger. 


Camden (a) gives us a treaty in which it is expreſsly ſaid, 
that the treaty ſhall be preciſely underſtood, according to 
the force and meaning of the terms. After ſuch aclauſe, 
we cannot, under any pretence, deviate from the propet 


ſenſe cuſtom has affixed to the terms; the will of the 


contracting powers being there 1 and ee in the 
moſt determinate manner. 4 
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of terms, in order to diſcover the true ſenſe, according 


| in order to elude the true ſenſe -of the intire expreſſion. 


to aggravate the crime of perfidy ! To ſpare the head of any 
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nification and fotce . When 
an ancient act is to be interpreted, we ſhould then know 
de common ule of the We ee e | 


achorher;/ 4 18 of the; Ge e ee 
writers. This is the only ſource by-which we can truly 
ative at this knowledge. The uſe of the vulgar . 


guages being, as every one knows, very arbitrary, re- 
ſearches into the etymological and grammatical e 


to common cuſtom, would form only a vain N nd 5 
equally uſeleſs and deſtitute of proof. = 

Words are only deſigned to expreſs the way; 9 273. 
the true ſignifieation of an expreſſion in common uſe, is 2 
the idea which cuſtom has affixed to that expreſſion. It ' a 
is then a groſs quibble to affix a particular ſenſe to a word, WM 


Mahomet, Emperor of the Turks, at the taking of Negro- | 
pont, having promiſed a man to ſpare his head, cauſed him e 
to be cut in two through the middle of the body. Ta- . 
merlane, after having engaged the city of Sabaſta to capi- 

tulate under the promiſe of cauſing no blood to be ſpilt, 

cauſed all the ſoldiers of the garriſon to be buried alive (a): 


one, and to ſpill no blood, are expreſſions, according to com- 
mon cuſtom, and eſpecially on ſuch an occaſion, 9 5 | 
manifeſtly imply giving life and ſafety. 


1% fee hase, Low of Nature ſays: nothing of the FREY 


«nd. Nations, Book V. Cap. XII. 5 3. others attribute to him. 
Ls Craix in his H; of Timurbec, Rego rr 

. vit perjurium. * 
RNs pores 1 Gps SAX 393 
vards 4000 Arminian knights; but 


5 IT — bn 7 > 
INES. 5 — CO af yi, = a — 
l x x — - l . 


= - - = 
= Sm nes oa — — — ; 
28 5 3 — 2 - - — — 


— n 
LU . 
—— — — 


8 - — — — n >. I as | 
0 W => - 
Ps wane CO ee cad ae hos — — — — —— —— vv" . _—__ "oy . — — - * p 
— wi 8 — . 
— * * * - — > th . * . 4 DES J * - 
| | wn — — — ; — 2 . N ” = * . 2 as at * 
wag” 


ant 


OY 


matter of 


9 275. 
Of mental re- 
ſervations. 


* ee ne what. is Ge i 
| that agrees with the intention of the contracting pawen, 
it is not permitted to turn their wards to a-contrary.mean- 
ing The intention ſufficiently-known, furniſhes the true 


nad; 


on, of what is promiſed and accepted, 
demanded. and granted. To violate the treaty is to ge 
contrary to ihe intention ſuſficientiy manifeſted, rather 
than againſt the terms in which it is conceived ; for-the 
terms are EY 6 noe (I DO dice 
tate them. 

It ee . 5 0 that = 
reſervations cannot be admitted in treaties? This is mani. 
feſt, ſince by nature even of the treaty, the parties ought 
to declare the manner in which they would be recipro- 
cally underſtood (g 271.) . There is ſcarcely a perſon at 


preſent who would not be aſhamed of building upon 4 


mental reſervation. What can be the uſe of ſuch an 2. 


9 276. 


Of the inter- 


pretation of 


technicalterms. 


* 


the term belongs. I fay commonly ;. for this rule is not 


9277. 
Of terms 


| whoſe ſignifica- 


tion admit of 


3 


tificeg if it was not to lull to fleep ſame other perſon un- 
der the e of a e ene 
piece of knavery.' + 

eee eee e eee 
ought commonly to be interpreted according to the def. 
nition given of them by the maſters of the art, the perſon 
verſed in the knowledge of the art or ſcience to which 


ſo abſolute, that we cannot, or eyen ought not to deviate 
from it, when we have good reaſon to do it; as for in- 
ſtance, if it was proved, that he who ſpeaks in a treaty, 
or in any other public piece, did not underſtand the art or 
ſcience from which he borrowed: the term, that he knew 
not its force as a technical word; that he has eure 


it in a vulgar ſenſe, | pps 


If terms of art or others always relate f to thing that 
admit of different degrees, we ought not ſcrupulouſly P 
attach . ourſelves to definitions; but rather to take the 
terms in a ſenſe agreeable to the diſcourſe of which they 

| are 


* 


F 


. ß ĩ f . 


X n # &F7z7 ©. 


Oe . . —-— 
{and it in that moſt perfect ſtate, hene Dek. 
Now the interpretation ſhould only tend to the diſeoy 
of the will of the contracting power (5 268.) ; we ſhould 
ſpeaks had probably in his mind. Thus hen it is agreed 
in the treaty, to ſubmit to the deciſion of two or three able 
civilians, it would be ridiculous to endeavuur to elude the 
compromiſe,” under the pretence that we ſhould find no 
civilian accompliſhed in every point, to or ſtrain the terme 
ſo far as to reject all who did not equal Cujas, or Grotius. 
Would he who had ſtipulated for the aſſiſtance of ten 
thouſand: good troops, have any reaſon to pretend, that 

che leaſt of theſe ſoldiers ſhould be incomparable to the 
veterans of Julius Czfar ? And if a prince had promiſed 

his ally a good general, muſt _ amm 
Marlborough or a Turenne? . 

There are figurative 3 — eee 96 $ 278. 
miliar in the common uſe of language, that they take place 3 
on a thouſand occafions of the proper terms, ſo that ve 
ought to take them in a figurative ſenſe, without paying 
any attention to their original, proper and more direct ſig- 
nification: the ſubject of the diſcourſe ſufficiently indi- 
cates the ſenſe that ſhould be given them. 7 | 
ts curry fire and ſword into-a country (a), are expr | 
this ſort : there is ſcarcely-any occafion where it OT - 
not be abſurd to take them in their direct and literal ſenſe. 

Sheds bs eee 5 279. 
words which ſignify two or many different things, or Of eee 
phraſes, ſuſceptible of more than one ſenſe. Thence 
aiſe miſtakes in diſcourſe. The contracting powers ought | 
carefully to avoid them. To employ them with defign 
in . elude WO is a real 1 _ 


{a) Ourdi une trame, ns le fer -& ef ten ris un * 


$ 280. 
The rule for 
theſe two caſes. 


to be preſumed, that he who has employed a word capa- 


2 | N 7 87 F . $f 18 
Sg, - - 


in hogs as eats e caſe: ty open | 
to give to expreſſions the ſenſe moſt ſuitable to the ſubject, ar to 
the matter to which they relate. For we endeavour by a true 
interpretation, to diſcover the thoughts of thoſe who ſpeak, 
or of the contracting powers in a treaty... Now it ought: 


ble of many different ſignifications, h: 


ploys himſelf on the matter in queſtion, the terms proper 


to expreſs his thoughts preſent themſelves to his mind; this 


equivocal word could then only ſuffer itſelf in the ſenſe 
proper to expreſs the thought of him who makes uſe of it, 


that io, in the ſenſe agreeable to the ſubject. It would be 


to no purpoſe to object, that we have ſometimes recourſe to 
_ equivocal expreſſions, with a view of exhibiting ſomething 
very different from what one has truly in the mind, and that 


then the ſenſe which agrees with the ſubject is not that 


which anſwers to the intention of the man who ſpeaks. 


We have already obſerved, that whenever a man can, and 
ought to have made known his intention, we may take for 


true againſt him what he has ſufficiently declared (5 266.). 
And as good faith ought to precede-in conventions, they , 


are always interpreted on the ſuppoſition that it actually 
did preſide in them. Let us illuſtrate this rule by exam- - 
_ * ples: the word day, is underſtood of the natural day; or of 


the time during which the ſun affords us its light, and the 
ciuil day, or of the ſpace of twenty-four hours. When it is 


uſed in a convention to point out a ſpace of time, the ſubject 


itſelf manifeſtly ſhews, that we meant the civil day, or the 


als tt 8 
rather a notorious Rs i in Ck; when ha 
concluded a truce of ſome days with the people of Argos, 
and finding them aſleep on the third night, relying on the 
faith of the treaty, he killed a part, and made the reſt pri- 
ſoners, alledging that the nights were not comprehended | 
in the truce (a). The French word fer may be under- 
ſtood, either of iron, or of the weapons made of it, as the 
ſword. Therefore in a convention wherein it is declared, 
that the enemy ſhall Jay down: their fer, or their f ort, it evi- 
dently ſignifies their arms: therefore Pericles; in the ex- 
ample related above ($ 233. ), gave a fraudulent interpre- 
tation of his words, ſince it was contrary to what the na- 
ture of the ſubject manifeſtly pointed out. Q. Fabius 
Labeo was not a leſs diſhoneſt interpreter of his treaty 
with Antiochus; for a ſovereign agreeing, that he ſhall have 
half his fleet or his veſſels reſtored, undoubtedly means, 
that half the number of veſſels may be reſtored to him that 
he may make uſe of them, and not the half of each 
veſſel, when ſawed into two. Pericles and Fabius are . 
condemned by the rule eſtabliſhed above (56 274), which 
forbids turning the ſenſe of the words contrary to the ma- 
nifeſt intention of the contracting powers. ö 
Fany one of thoſe expreſſions that have many ferent fg 
| PF are found more than once in the ſame piece, ue can- 
not make it a law, to take it every where in the ſame ſigniſica- 
tion. For we muſt, conformably to the preceding rule, 
a this expreſſion in each article according as the ſubject 
requires, pro /ubſtrata materia, as the maſters of the art 
fay. The word day, for inſtance, has two' fignifications, 
u we have juſt obſerved (5 280.) : if therefore it be ſaid 
in a convention, that there ſhall be a truce of fifty days, 
on conſideration that the commiſſaries on both fides ſhall 


jointly endeavour, during eight days following 5 5 
e Puffndorf, Lil. v. Cop. xh. 3 7. 


to 


5 282. 


Weoughtto re- 


ject every inter- 
pretation that 
leads to an ab- 
ſurdity. 


hat is, What is {6 contrary to reaſon, that it cannot be at- 


not alſo abſtain from drefling, walking, and eating? Theſe 


who did not dire to defend themſelves, when the enemy 


17 
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to 24juſ the diſpute : the fifty f. of ch. 
days of twenty-four hours; but it would _ 15 to un. 
derſtand them in the ſame ſenſe in the ſecond article, and 
to pretend that the commiſſaries en labour he Sy 
and nights without intermiſſion. 

| Every interpretation that leads 0 an eder; 8 to 5, 
„0 or in other words, we ſhould not give to any Piece 
a ſenſe from which follows any thing abſurd ; but to in. 
terpret it in fuch 2 manner as to avoid abſurdity. As ft 
cannot be preſumed that any one defires what is abſurd, it 
cannot be ſuppoſed, that he who ſpeaks has intended that 
his words ſhould be underftood in a manner from which 
an abſurdity follows. Neither is it allowable to preſume, 
that he who ſports with a ſerious act; for what is ſhame 
ful and unlawful is not to be orefilibe WZenl abſurd not 
only what is phyſically impoſſible ; but what is morally fo, 


tributed' to 4 man in his right ſenſes. Thoſe fanatic Jews 


attacked them on the ſabbath day, gave an abſurd inter- 
pretation of the fourth commandment. Why did they 


alſo are works, if the term is carried to its utmoſt rigbur. 
It i is ſaid, that a man in England married three wives, in 
order that he might not be ſubject to the penalty of the 


wa, Which forbids marrying two. This is doubtleſs x 


from the letter in the application of the law. This wiſe 


other nations, that the laws are no longer a firm barrier, 


popular tale, made to caſt a ridicule on the extreme circum- 
ſpection of the Engliſh, who will not allow of departing 


and free people have too often ſeen, by the experience of 


and ſecure defence, when once the executive power pre- 
tends to interpret them at pleaſure. But they doubtleſs 
do not pretend, that on any occaſion, the letter of the aw 
ſhould be ſtrained to a ſenſe that is manifeſtly 9 


and without elt, cannot then be admitted. We may con- 


Chap. XVII.I OF TRERATI ES. 
The rule we have juſt mentionet is abſol t 


ſary, and ought to be 3 — when there is r . 


obſcurity nor any ching equivocal in the diſcourſe, the text 


the law, or the treaty itſelf... For it muſt be Obſerved, 
that the uncertainty of the ſenſe that ought to be given to 


a law or a treaty, does not merely proceed from the obicu- 
ry, or any other fault in the exprethon-z bur alſo from che 


narrow limits of the human mind, which cannot foreſee 


all eaſes and circumſtances, or include all the conſe- 


quences of what is appointed, or promiſed :- and, in ſhort, . : 


from the impoſſibility of entering into chis immenſe de- 


manner, and the interpretation ought to apply them to par - 
ticular caſes, conformably to the intention of the legiſla - 
ture, or of the contracting powers. Now it cannot be pre- 
ſumed, that in any caſe, they would lead to any thing ab- 
ſurd : when therefore, if their expreſſions taken in their 
proper and ordinary ſenſe lead to it, it is neceſſary wo turn 


them from that ſenſe, juſt ſo far as is ſufficient to avoid ab- 


ſurdity. Let us ſuppoſe a captain has received orders to 
advance in à right line with his troops to a certain poſt: 
he finds a precipic in his way: he certainly is not ordered 


to precipitate himſelf down it, he ought therefore to turn 
from the right line, ſo far as is oO to avoid the me 
cipice; but no farther, | _ 

The application of the rule is more Ga 3 the ex- 


preſhons of the law, or of the treaty, are ſuſceptible of two 


litferent ſenſes: we then, without difficulty take that from 


which no abſurdity follows. In the ſame manner, when 


the expreſſion is ſuch, that we may give it à figurative 
ſenſe, we ought doubtleſs to do it, when it is neceſſary to 


wid falling into an abſurdity,” 


We do not preſume, that ſenſible perſons had aeeding ls 1 


riew in treating together, or in forming any other ſerious 
agreement. The interpretation aꝛubich renders a treaty null 


9283. 
And that which 
renders the act 
null and with - 
out effect, 


ſider 


bare juſt obſerved in the foregoing ſection. In both caſe, | 
zs in all interpretations, it is neceſſary to give the word 


e ce Fig Fas that — of 8 


ſhould be reduced to ſay nothing. It ought ts be interpray 
in ſuch a. mannen, as that it may haue its effect, and aut þ 
'vain and iligtve. And in this we proceed, as . 


that ſenſe which ought to be preſumed: moſt conformable 
ets At Fd If many different 
- preſent themſelves, proper to avoid the 


| i or - abſurdity of the treaty, we ought to prefer tha 


which appears moſt agreeable to the intention for which 


it was dictated; particular circumſtances, aſſiſted by other 


rules of interpretation, will ſerve to explain this. Thucyd: 


des relates (a), that the Athenians, after having promiſed to 
retire from the territories of the Bæotians, remained in the 


country under the pretence that the lands actually occupied 


by their army did not belong to the Bæotians. A ridiculous 
quibble, ſince in giving this ſenſe to the treaty, they re- 


duced it to nothing, or rather to a puerile play. By the 


territories of the Bæotians ought manifeſtly to have been 


underſtood every thing comprehended in their antient 
limits, without excepting . the ee had ſeized 


during the war. 


If he who has „ himſelf in in an eee e een 
cal manner, has ſpoken elſewhere more clearly on the ſame 
ſubject, he is the beſt interpreter of himſelf. Me ought to in- 


terpret his obſcure or vague expreſſions, in ſuch a manner, that 


they may agree with thoſe terms that are clear and without am- 


 biguity, which he has uſed elſewhere, either in the ſame treaty, 


or in ſome other of the like bind. In fact, while we have no 
proof that a man has changed his mind, or manner of 


thinking, it is preſumed that his thoughts have been the 


ſame on the ſame occaſions; ſo that if he has any where 


| _— ſhewn his intention, with reſpect to any 11 we 


(a) Lib. iv. Gap XCVIILL 


ought 
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dens aft Let us ſuppoſe; for in- eee 


/ T 


ee or TREATIES. 


—— treat 


ſtance, that two allies have reciprocally promiſed each 
other, in caſe of neceſſity, the aſſiſtance of ten thouſand 


foot, ſupported at the expence of him who ſent them, and 
that by a poſterior treaty, they agreed that the ſuccours 
ſhall be fifteen thouſand; without mentioning their ſup- = 
port: the obſcurity and uncertainty which remains in this 
article of the new treaty, is diſfipated by the clear and ex- 
preſs ſtipulation of the firſt, the allies not ſhewing that they 
have changed their minds, with reſpect to the ſupport of 
the auxiliary troops, it ought. not. to be preſumed, and 
theſe fifteen thouſand men ſhould be ſupported as the ten 
thouſand promiſed in the firſt treaty. The ſame holds 
articles in one and the ſame treaty 3 when, for example, 
a prince promiſes to ſupport and pay ten thouſand men for 
the defence of the ſtates of his ally, and in another arti- 
cle, only four thouſand eng in c n eee 1 

an offenſiye wa. 1 0 

Frequently in order to a bene expreſs imper- 

fectly, and with ſome obſcurity, what they ſuppoſe is ſuf- 
ficiently elucidated by the things that preceded it, or even 
what they propoſe to explain afterwards; and beſides, the 
expreſſions have a force, and ſometimes even an entirely 
different ſignification, according to the occaſion, their con- 
nection, and their relation to other words. The connec- 
tion and train of the diſcourſe is alſo another ſource of 
interpretation. Wie ought to conſider the whole diſcourſe to- 
gether, in order perfectly to conceive the ſenſe of it, and to give 
to each expreſſion, not ſo much the ſignification it may receive in 
ſelf, as that it ought to have from the thread and ſpirit of the | 
diſcourſe. This is the maxim of the Roman law, Incivile 
eff, nife tot4 lege penſpectd und aligud enn dus N 
1 vel reſpondere (a). 
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ſomething is changed that went befüre. For it is 


i that the authors of the treaty have had an uniform and 
ſteady train e eee e eee deſire thing 


which ill- agreed with each other, or contradictions; but 


r ——— 


ther; and, in a word, that one and the ſame ſpirit reigns 
throughout: the ſame work, or the ſame treaty. Let us 
render this more plain by an example. A treaty of alli- 
ance declares, that one of the allies being attacked, each of 
the others ſhallfurniſh ſuccours of ten thouſand foot, paid 
and ſupported ; and in another article, it is ſaid that the 
ally who is attacked ſhall be at liberty to demand ſuccours 
in cavalry, rather than in infantry. Here we ſee, that in 


the firſt articles, the allies have determined the number 


of the ſuecours, and its value, that of ten thouſand fort; 
and in the laſt article, they leave the nature of the ſuc- 


cours to the choice of him who ſhall want them, without 


their appearing to defire any change in their value or num- 


ber. If then the ally attacked demands cavalry, they will 


give him according to the known proportion, an equira- 
lent of ten thouſand foot. But if it appears, that the end 
of the laſt article was to enlarge, in certain caſes, the ſuc- 
cours promiſed ; for example, if it be ſaid, that one of the 


allies happened to be attacked by an enemy much more 


powerful than him, and ſtronger in cavalry, the ſuccours 
{hall be furniſhed in cavalry, and not in infantry : it will 


then appear, that in this caſe, it paghs to be ten en 


horſe. - 


each other, two different treaties may do ſo too: and in 


leafty if it does not dr ph ber — 


ER , ß 


As two articles in one and the Ln — 525 may 7 relatoto 


at oo. 0 eee ol 


* : 


. willy JOB TREAT? 


OO — pal that there tall 8 


be delivered ten thouſand ſacks of wheat. 


is agreed, that inſtead of wheat they ſhall give int oats. 


The quantity of oats is not expreſſed, but it is deter- 
mined by comparing the ſecond convention with the firſt; 
If nothing ſlie ws that it is intended, by the ſecond agree- 
ment, to diminiſh the value of what ought to be deliver- 
ed; it ſhould be underſtood a quantity of oats proportion- 
ed to the price of ten thouſand ſacks of wheat: if it Ma- 
nifeſtly appears, by the circumſtances and motives of the 
ſecond convention, that the intention was to reduce the 
value of what was due according to the firſt; the ten 
thouſand ſacks of wheat thous bg Ke to ten 4 
ſand ſacks of ats. 

The reaſon of the law, or 15 MPS chat is, hs motive 
which led to the making of it, and the view there propoſ- 


ed, is one of the moſt certain means of eſtabliſhing the 


true ſenſe, and great attention ought to be paid to it, 
whenever it is required to explain an obſcure, equivocal, 
and undetermined point, either of a law or of a treaty, or 
to make an application of them to a particular caſe. 
As fron as ave certainly know the reaſon which alone has deter 
mined the will of him who ſpeaks, aue ought to interpret his 
words, and to apply them in a manner ſuitable to that reafon 
alone. Otherwiſe he will be made to ſpeak and act con- 
trary to his intention, and in a manner oppoſite to his 
views. In virtue of this rule a prince, who on granting 
his daughter in marriage has promiſed his future ſon-in- 


la ſuccours in all his wars, owes him TO * * 


marriage does not take place. 

But we ought to be very certain, 4 we 1 Pe true 
and only reaſon of the law, the promiſe, on the treaty. 
It is not here permitted to deliver ourſelves up to yague 


and uncertain conjectures, and to ſuppoſe reaſon and _ 
_ views. where there are none certainly known. If the 


Cc | piece 


* 


9287. 
Interpretation 
founded on the 
reaſon of the 
act. 


* 


a. wy INTERPRETATION | n 


piace in queſtion. is obſcure in itſolf; if. in eder w han 

the ſenſe, there are n other means left, but to ſearch fo 

the reaſon of the act, and the views:of the author; w 
_ © muſt then have recourly to conjeture, and in the want gf 
certainty, receive for true, what is maſk probable, But i 

is a dangerous abuſe, to go, without neceſſity, in {earch 

of reaſons and uncertain views, in order to turn, reſtrain, 

or daſtroy, the ſenſe of a piece that is clear, enough i 
ijtſelf, and that preſents nothing abſurd; this is to offen 

ta interpret what has. no need of interpretation (4, 263.) 


Much leſa is it pormitted, when the author of a piece hay 


himſelf there made known his reaſons and motives, ty 
attribute to him ſome ſecret reaſon, as the foundation ty 
interpret the piece contrary to the natural ſenſt of the 
terms. Though he had really the view attributed to him, 

if he has cancealed it, and made known athers, the inter- 
pretation can only be founded upon theſe, and not upon 
the views which the author hag not expreſſed ; we take for 

| true againſt him what he has ſuthciently declared (5 266.) 
ß 288. We ought to be ſo much the more circumſpect in this 
e yrs - king of interpretation, as frequently ſeveral motives con- 
. reaſons concur cur to determine the will of him who. ſpeaks in-a law, 
to determine or promiſe. It is poſſible that he was influenced only by 
| the union of all theſe motives, or each taken a part might 
have been ſufficient to determine him: in the firſt caſe, 

if we are very certain that the legiflature, or the. contraiting 

powers, formed the law, on rbe contract, only in canfederaties 

of many motives, and many reaſons taken together, the intore 
pretation and application aug he to be made in a manner 


agreeable to all theſe united xeafons, and none of them 


ought to be neglected. But in the ſecond cafe, nen it 
is evident, that each of the neafons that hava concurred to di- 
termine the will, was ſufficient to produce that” effett, ſo 
that the author of the piece "would: for each of theſe reafons 
taken ſeparately, have done the ſome, as for all _ 


. 
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s may . with bebe reaſons ſeparately talen. Suppoſe a 


tants and foreign artiſts who will come and fettls in his 


of artiſts ; and if, on the other hand, it appears, that he 

would have no other ſubjects than proteſtants: his promiſe 
ought to be interpreted in a manner which relates only to 
the foreigners who unite theſe two characters of proteſ- 
tants and artiſts. Burt if it is evident, that this prince 
wants to people His country, and that though he would 


5 

iv great 2 want of artiſts, that he would freely receive thoſe 
10 of any other religion ; theſe words ſhould be taken in a 
he disjunctiva ſenſe, fo that-it will be ſufficient to be either a 
, proteſtant, or an urtiſt to enjoy che promiſed advantages. 
” To avoid running out into length and embarraſſment 
* of expreſſion, we call a ſufficient reaſon an act of the will, 
OT 
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that which has produced this act, or that which has deter- 
mined the will on a particular occaſion z whether the will 
has been determined by a ſingle reaſon, or by many rea- 
ſons taken together. It is then ſometimes found, that this 


/uficient reaſon conſiſts in the union of many different 


reaſons in ſuch a manner, that where one alone of theſe 


reaſons is wanting, the ſufficient reaſon no longer exiſts: 


and in the caſe where we ſay, that many motives, many 
reaſons, have concurred to determine the will, in ſuch a 
manner, however, that each in particular would have been 
then be many ſufficient reaſons for producing one ſingle aft 
tance, declares war for three or four injuries received, 


duced the "OOTY of war. | | 
„ The: 


2 S be 


prince has promiſed certain advantages to all the proteſ fe 


fates : if that prince is in no want of ſubjefts, we 


prefer proteſtant ſabjeRts to others, he has in particular ſo 


alone eapuble of producing the ſame effect; there would. 
of the will. This is ſeen every day : a prince, for in- 


each of which would have been ſufficient to have pro- 


9289. 
Of what makes 
a ſufficient rea- 
ſon for an act of 
3 


' 


* 9 290. 
The extenſive 
interp retation 


taken from the terms of the piece; but alſo to extend or confine the dif. 


reaſon of the. 
aft. 


it relates to an application not authorized in any manner 


tur valuit? Voluntas : quæ impedirent, ſed quæ indicarent ro- 


THE mYTERPRETATION ea nl 


The ebüßderation "of the read of & law, or Promiſe 
does not only ſerve to explain the obſcpre_ or equivocy 


poſitions independently of the terms, and to conform to 
the intention and views of the legiſlature or the contrad, 
ing powers, rather than to their words. For according | 
to the remark of Cicero (a) the language invented to er. 
plain the will, ought not to hinder its effect. When the fe. 
ficient, and only reaſon of a diſpoſition, either of 2 law. or 
promiſe is very certain and well known, we underſtand thi 


diſpgſition in the caſe where the ſame reaſon is applicable, my 
it 1s not comprehended within the figni ification of the tern; 


This is what is called the extenſive interpretation. It is com. = 
monly ſaid, that we ought to apply rather to the ſpirit than i hh 
the letter. Thus the Mahometans juſtly extend the pro E 
hibition of wine in the Alcoran to all i intoxicating liquors; » 
that dangerous quality being the only reaſon that could * 
induce their legiſlator to prohibit the uſe of wine. Thus be 
alſo, if at the time when there were no other fortifications wy 
but walls, it was agreed not to encloſe a certain place 4 
with walls, it would not be allowed to defend it with foſſes Go 
and ramparts; the only view of the treaty being mani- (ol 
feſtly to hinder its being made a ſtrong place. lo 


But we ſhould here obſerve the ſame precaution we have pe 
lately mentioned (. 287.), and even a ſtill greater; ſince 


by the terms of the act. We ought to be very certain, : 
that we know the true and only reaſon of the law or of f 
the promiſe, and that the author has taken it in that er- f 
tent he ought to have done, in order to comprehend the 0 
caſe/to which we would extend that law, or that promiſe. 

As to the reſt, n ds not here forget what I have laid Wer | 


8 @) uid ? chlo ſatis hoc cau- omnino non uteremyr. Qui mon 
tum erat? Minime. Quz res 7 poteſt, verba reperta ſunt, non quz 


nobis, 3 poſſet, — luntatem, Cicer. Orat. pro Cain. 
65 208. ) 
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(5 268.), that the true fuſe of a promiſe is not only das 4 
the perſon promiſing had in his mind 3 but alſo that which 5 


has been ſufficiently declared, that which the two contract- 


— 
1 5 
— 
* 
389 : 
, of 


ing powers muſt reaſonably have underſtood. The true rea- 


ſon of a promiſe, 1s alſo that which the contract, the na- 


ture of. things, and other circumſtances, make ſufficiently 
known: it would be uſeleſs and ridiculous to alledge ſome 
ide-view, which the perſon had ſecretly in his mind. 
The rule juſt given, alſo ſerves to deſtroy the pretences 
and miſerable evaſions of thoſe who ſeek to elude the laws, 
or the treaties. Good faith affixes itſelf to the intention, 
fraud inſiſts on the terms, when i it thinks it can conceal 
itſelf under them. The iſſe of Pharos near Alexandria 
was, with other iſlands, tributary to the Rhodians. The 
latter having ſent men to collect the taxes, the Queen of 


F 291. 
Of fraudstend- 
ing to elude the 
laws or pro- 
miſes. 


Egypt amuſed them for ſome time at her court, making 


haſte to join Pharos by Moles to the continent; after 
which ſhe laughed at the Rhodians, and ordered them to 


be told, that it was with a very ill grace, they could pretend 


to raiſe the taxes on the main land, and that they could 
only require them from the iſlands (a). A law forbad the 


Corinthians giving veſſels to the Athenians ; and they 


ſold them at five drachmas for each veſſel (5). The fol- 
lowing was an expedient worthy of Tiberius, cuſtom not 
permitting him to cauſe a virgin to be ſtrangled, he 


ordered the hangman firſt to deflower the young daughter 


of Sejanus, and then to ſtrangle her (c). To violate the 


ſpirit of the law, by pretending to reſpect the letter, is a 


fraud no leſs criminal than an open violation of · it; it is 


not leſs contrary to the intention of the legiſlature; and 


up news a more artful and more deliberate malice. 


XX1I. 
(6) P, *y pen "Hcodate Erato. 
00 Tacit, Annat. Lib. v. e 


00 e Lib. v. Cop. xi. 5. 1. He cites Amn. Marcell, Zu. 


The 


399 


9 292. 
Of the reſtric- 


tive interpreta- 
tion. 


prehended in the intention of that diſpoſitian, and includ, 


| The trobrifiius Ds oa ke 
terpretation, ig founded on the ſame. principle. As we ex. 
tend à diſpoſition to the caſes, which without bei 
comprehended in the ſigniſication of the terms, are com. 


ed in the reaſons that produced it: fo, in like manner, we 
limit a law or a promiſe, contrary to the literal fignification 
of the terms, by regulating our judgment, by the reaſon 
of that law or that promiſe: that is, & a caſe bo proſette, 
in which one canuot abſolutely apply the well-known regen of 


a law or & promuſe, this eaſe ought to be excepted, though, an 
conſidering the fugnification of the terms, it appears ta fall 
| under the diſoſeion of the law or the promife. It is impor. 


Able to think of every thing, to forefee every thing, and to 


expreſs every thing; it is ſufficient to declare certain 


things in ſuch a manner, as to make our thoughts known 


in relation to the things of which we do not ſpeak; and 


2s Seneca the rhetorician ſays (d), there are exceptions fo 


clear, that it is unneceſſary to expreſs them. The hy 
condemns to ſuſfes death whoever ftrikes his father: ſhall 
we puniſh him who has ſhaken and given a blow to his 
father, to recaver him from a fainting fit ? ſhall we puniſh 
a little infant, or a man in a delirium, who has lifted up 
his hand againſt the author of his life ? In the firſt caſe 
the reafan ef the law is intirely wanting, and it is not ap- 
plicable to the two ethers. We ought to reftore what is 
intruſted to us: ſhall I reſtore what the robber has in- 
truſted to me, at the time when the true proprietor makes 


himſelf known to me, and demands his ſubſtance? A 


man has left his ſword with me: ſhall I reftore it to him, 


9 293- 
Itsuſe, in order 
to avoid falling 
into abſurdities, 
or into what is 
unlawful. 


when in a nen four he damindea apts enher os 


an innocent perſon ? 
We ufe the reſtrictive interpretation to avoid falling 


into an abſurdity (ſee 5. 282.). A man bequeaths his 
houſe. to one; and to another his garden, the only en- 


trance into which is through the houſe. It would be ab- 


5 furd 
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aſſiſtance ought to be given him when * 


3 d be had nnn Hts 
which he could not enter: we mult then reſtrain the dona= 
tion of the houſe, and underſtand; tłtat it Wa given only 
upon, the condition of allowing a paſſage to the garden. 
The ſame method” of interpretation takes place, en a rel] ade 
tiſe is preſentedʒ in which the law vr the treaty, actod- e, 


ing to che rigour of the terms, lead to ſomething untawfal. 


This exception muſt then be made, fihce' nobody tan pro- 
miſe or ordain what is untjawful. For this reaſon, thonygh 
effiſftance has been protrtiſed to an ally; in all his _— hb 


that is manifeſtly mean! oy * 
When & caſe ariſes in Which ele beg too 6 p16 juſicia 9 294. | 

to any one to take à law vr a promiſe according to the'ri- —_ | 

your of the terms, a reſtrictite interptetation is alſo chen are e 

uſed; and we extept the caſe, agtecably to the intention 

of the legiſlature, or of him who trade the promiſe. 

For the legiſlature requires only what is juſt and equitable, 

and in contracts no one can engage in farbur of another 

in ſuch 4 maniier as to be eſſentially wanting to Hhiniſelf, 

It is then preſumed with reaſon; that neither the legiſfa. 

ture nor the contracting powers hive ihtended to extend | 


themſelves would have Excepted them; hatl theſe caſes pre- 


ſented themſelves: A prince is no longet obliged fd fen 


ſuecotirs t6 his ally, Wen he himſelf is attacked, and has 
need of al his forces for his on defence. ' He may alfo, 
without any perfidy, abandon an alhance when the” M- 


_ ſucceſs of the War has rendered his ſtate on the brink of 


tuin, and made it neceffaty for him to treat with the ene- 
my. Thus towards the end of the laſt century, Viftbr | 
Amedeus, Duke of Savoy, found Himſelf utider the neceſ- 
fity of ſeparating from his affies, and ef teceiving las 
from Frande, to avoid lofihg his eſtates, The King his | 


| fo had, in 1/45; good reaſons, to juſtify x feparate peace : 


his courage, and juſt views of his true intereſt, made b 
| TM 


How it optic” 
to reſtrain the 


a bo the 


form an excep- 
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F 1 take che generous reſolution to ſtruggle againſt 
. an. extremity, which wary have. * enſed with an 
ing in his engagements. ; rk 
We have ſaid above 8 280. 5 e we e ſhould take the 
eker in the ſenſe that agrees with the ſubject or the 
matter. The reſtrictive interpretation is alſo directed by 
this rule. F the, ſubject or the matter treated f will mt 
allow that the terms of a diſpoſition ſhould. be taken in 15cir ful 
extent, aue ſbauld limit the ſenſe according as the ſubject require, 
Let us ſuppoſe, that in a country, cuſtom. does not render 
fliefs hereditary in the line of conſanguinity, properly ſo 
called, but only in the male line; if an act of infiefment 
in that country declares, that the ſief 1 is given to a perſon 
for him and his male deſcendants ; the ſenſe of theſe laſt 
words ought to be reſtrained to the males deſcending from 
the males; for the ſubject will not admit of our under- 
ſtanding them alſo of the males who are the iſſue of the 
females, though they are in the number of the wk. de- 
ſcendants of the firſt, poſſeſſor. . | 
Ihe following queſtion has been Apr ot had: 
if promiſes include in themſelves this tacit condition, that 
things ſhall remain in the ſtate they are in; can a change 
happening in the ſtate of things make an exception to the 
promiſe and render it void? The principle drawn from 
the reaſon of the promiſe, ought to ſolve the queſtion. 
If it be certain and manifeſt, that the conſideration of the pre- 
ent flate of things was one of the reaſons which occaſioned the 
| promiſe : that the promiſe bas been made in confideratian, or in 
conſequence of that flate of things ; it depends an the preſervation 
of things in the ſame ſlate. This is evident, ſince the promiſe 
. was made only upon this ſuppoſition. When therefore the 
fate: of the things eſſential to the promiſe, and without 
«Which it certainly would not have been made, happen to: 
become changed, the promiſe falls with its foundation: and 
/ inthe particular caſes where things ceaſe fora time wy 


P ere, e eee 


produce it, an exception ought there to be made. An 
elective prince being without children, promiſes an ally to 
take ſuch meaſures as he ſhall be appointed his ſucceſſor. 


He has a ſon born: who can doubt that the promiſe is not 
| made void by this event? He who in a time of peace 


ſuccours to an ally, owes him none when he has 


wig 6 all. his forces, for the defence of his own domi- 


nions. The allies of a prince but little formidable, who 
e promiſed him a faithful and conſtant aſſiſtance, in 
order to increaſe his power, that he may obtain a 3 


bouring ſtate by election or by marriage, will have a juſt 


foundation to refuſe him aſſiſtance, and even to enter into 
an alliance againſt him, when they ſee him arrive to ſuch 
an height of power, as to threaten the liberties of Europe. 
If the Great Guſtavus had not been killed at Lutzen, 
Cardinal de Richelieu, who had concluded an alliance for 
his maſter with that prince, whom he had drawn into 
Germany, and aſſiſted with money, would perhaps have 
been obliged to traverſe the deſigns of that conqueror, 
when become formidable to ſet bounds to his aſtoniſnu—- 
ing progreſs, and to ſupport his humbled enemies. The 
ſtates- general of the United Provinces in 1668, conducted 
themſelves on theſe principles. They formed a triple al- 

liance in favour of Spain, before their mortal enemy, 
againſt Louis XIV, their antient ay. It was neceſſary to 


oppoſe banks to a power which e to overflow all 


before: iti. 
But we ought to be very bes in the al of che pre- 


ſent rule; it would be a ſhameful abuſe to take advantage 


of every change that ariſes in the ſtate of things to become 
diſengaged from a promiſe : there are none of them upon 
which we can lay a foundation. The only ſtate of things, 
on account.of which the promiſe is made, is eſſential to it, 
and the change of that ſtate alone can lawfully hinder or 


| ſuſpend the effect of that promiſe. This is the ſenſe 


1 


Wor 


which ought te be given 16 that maxim of the 6 

' Conventtio omnis intelligitur rebus fie flantibus. nn 4, 
What we ſay of promiſes ought alſo to extend to the 
| laws. The law which relates to à certain ſtate of thing 
\ cati only take place in that ſtate. We ought to reaſon in 
the ſams manner with reſpect to a commiſſion. Thus 
Titus being ſent by his father to pay his reſpects to the 
ant cpm: back on Ware es of hes death of 

| | Ga” N Wa 
$ 297. —— 055 that is, * 9. ſtate fee 
e nj gt doubt ſuch as the author of the diſpoſition has not fore: 
io unforeſeen ſcen, and could not have thought of, 20. ſhould rather fol 
tts his intention, thun his words, and interpret the aft ut he 
himſelf would have interpreted it; bad he been preſent, or cin. 
formably to whot he world have dont if he had foreſeen th 
things that happened. This rule is of great uſe to judges, 
and to all thoſe in ſociety who are appointed to put in 
force the bequeſts of citizens. A father appoints by will 


a tutor for his children; who tre under age. After his 


death the magiſtrate finds that the tutor He has nominated 
is an extravagant profligate, without ſubſtance or conduct: 
he therefore diſmiſſes him, and eſtabliſhes another àccord - 
ing to the Roman laws (2); adhering to the intention of 
the teſtator, and not te his Words; for it is very reaſon- 
able to think, and it ought to be preſumed, that the father 
never intended to ge his children a tutor who would 
ruin them, and that he would have — e /v9 
had he knoven the vices of this. 


$298. zen things whith enter into the reaſon of # 1s [9 Wine 
n vention, are conſidered, not as actually exiſting, but only as N01. 


poſſibility, and ble; or in other words, when the fear of an event it the ru. 
hat the exiſt- 


ence of a thing, en ꝙ a lax or d promiſe, aus can only extupt thoſe caſes whert it 
us fhewn that the event is really impoſſible. The bare poſſdi- 


2 of the event, is ſufficient to hinder all Exceptions; if it 


(s) Dip Lit. ü Tit. ttt. Do Confirm. Te-. Leg: 10. 5 
inſtance, 


r 
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inſtance, 4 westy dachares e 
de conducted to a certain place, ie ſhall not be permitted 
to conduct thither an army or 2 fleet, under the-pretence 


that it is done without any deſign of injury ' For the end 
ofa clauſe of this nature, is not only to prevent a reatevil; 


but alſo to keep all danger at a diſtance, and to avoid even 


te leaſt ſubjecd/of inquietude, It is the ſaine with the 
law, which forbids walking in the night through the 
irects with a toret/ob lighted candle Te would be of 


10 uſe to him who violated the law, to ſay that no miſs 


chief happened, and that he carried the torch with ſuck. 
eircumſpection, that no ill conſequence was to be feared : 
it is enough that the misfortune of cauſing a ſire was poſ- 
ble, to render it a duty to obey the law, and he has vis- 


lated it by occaſioning A A which hey I py | 


to prevent. 


We have as at 4 Weta of this enupter, in | 


the ideas of men and their language are not always ex- 
aQtly determined. There is, doubtleſs, no language that 
does not afford expreſſions, words, or entire phraſes, ca- 


pable of a ſenſe more or leſs extenſive. Such a word 


agrees equally with the kind and the ſpecie; that of fault 
comprehends defect, and guilt ; many animals, have only 
one name common to the two ſexes, as a partridoe; a 
plover, a pigeon, & c. when we ſpeak of horſes only with 


reſpect to the fervice they are of to men, we alſo compre- 


bend under that name the murrr. A word in the language 


of an art has ſometimes a more, and ſometimes a leſs ex- 


tenſive ſenfe, than in vulgar uſe : the word death, among 


civilians, fignifies not only natural death, but alſo civil 


death: verbum in the Latin grammar, ſignifies only that 
part of ſpeech called the verb; but in common uſe it ſig- 


nißes any word in general. Frequently alſo the ſame 
Phraſe implies more things on one occaſion, and leſs in 


another, according to the nature, or matter of the ſubject; 
to /end for fuccours, ae extends to ſuccours of ſol» 
diers, 


92 
Of expre 
capable of an 


extenſive,and ' 


conhned ſenſe. 
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Of things fa-, 


* {1 yourable, and 


things odious. 


times to ſuccours of troops, kept at the expence of hin 
who receives them, It is then neceſſary to eſtabliſh rules 
for the interpretation of theſe indeterminate expreſſions, 


| the more extenſiye ſenſe, and thoſe where they ſhould be 
reduced to chat Which is more limited.” Many of thejule 


But we ſhould particularly regard the famous Al 
Favucurable and odious, are not fully ſatisfactory, nor eaſily 


applied. After having maturely conſidered what the moſt 


me to be reduced to this: when the diſpoſitions of a ho 


with certainty, and without difficulty, there is no room 


their expreſſions are indeterminate, vague, or ſuſceptible 


equity; and for this purpoſe, it is neceſſary to pay atten- 


r. n arion [Books 
* kept pan paid by him who ſends them; . 


to point out the caſes where they ought to be taken in 


we have already given may ſerve for this purpoſe. 


tion of things favourable and things odiour. Some have 
rejected it (a); doubtleſs for want of underſtanding it. 
In fact, the definitions that have been given of what is 


able perſons have written on the ſubject; the whole queſ. 
tion, and the juſt idea of this famous diſtinction ſeems to 


or convention are plain, clear, determinate, and applied 


for any interpretation, or any comment (5 263.). The 
preciſe point of the will of the legiſlature, or of the con- 
tracting powers, is what ought to be followed: but if 


of a more or leſs extenſive ſenſe; if this preciſe point of 
their intention in the particular caſe in queſtion, cannot be 
diſcovered and fixed, by other rules of interpretation, it 
ſhould be. preſumed, according to the laws of reaſon and 


tion to the nature of the things to which it relates. There 
are things in which equity allows of greater extenſion 
than reſtriction ; that is, with reſpect to theſe things, the 
preciſe: point of the will not being diſcovered in the ex- 
preſſions of the ws or the contract, it is ſafeſt, and more 


(a) See ark s Remarks on Grotins and Nee 
Coafltent 
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conſiſtent with equity, to hen this wala; r to . 
it in the more extenſive ſenſe, than in the more confined 
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ſenſe of the terms; to extend the ſignification of the terms, 


than to limit them: theſe are the things called favourable. 
The adious, on the contrary, are thoſe, where the; reſtric- 
tion tends more certainly to equity, than their extenſion. 


Let us figure to ourſelves the intention, or the will of the 


legiſlature, or the contracting powers, as a fixed point. If 
| this point be clearly known, .we ſhould ſtop preciſely 
there : if it be uncertain, we ſhould endeavour at leaſt to 
approach towards it. In things favourable, it is better to 
paſs beyond this point, than not to reach it; in things 
odious, it is better not to reach it, than to paſs beyond it. 
It will not now be difficult to ſhew, in general, what 
things are favouradle, and what are edious.. And firſt, 

every thing that tends to the common ad vantage in conventions, 
or that has a tendency to place the contracting poavers on an 
equality, is favourable. The voice of equity requires, that 


the conditions between the parties ſhould be equal, this 
is the general rule of contracts. We do not preſume to 


think, without very ſtrong reaſons, that one of the con- 
tracting powers has intended to favour the other to his 
own prejudice ; but there is no danger of extending what 


is for the common advantage, If it then be found, that | 
the contracting powers have not made known their will 


with ſufficient elearneſs, and with all the preciſion re- 
quired, it is certainly more conformable to equity, to ſeek 
for this will in the ſenſe moſt favourable to the common 


advantage and equality, than to ſuppoſe it in the contrary 


ſenſe. From the ſame reaſon, every thing that is not for 
the common advantage, every thing that tends tq deſtroy 
the equality of a contract, every thing that lays a burden 


on only one of the parties, or that lays a greater load on him 


| 9 5 on the other, is odious. In a treaty of ſtrict friend- 
© "ſhip, 


* 


5. 

'$ . 
What tends to 
» the common 
advanta „and 
to equ ty, is : 

favourable, the 
contrary is 


odious. 
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45 Y Sip, union; and alliance, every thing which, without he. | 
4 ing burdenſome to any of the parties, tends to the con. 
mon welfare of the confederacy, and to tie cloſer be 
not, is favourable. In unequal treaties, and aſpecial 
in unequal allianecs, all the clauſes of inequality, and prin. 
_ cipally thoſe that burden an inferior ally, are odious, 
U pon this principle, that in caſe of doubt, we ought to er- 
tend what leads to equality, and to limit what deſtroys it, 
is founded on this well-known rule; the cauſe of him who 
ſeeks to avoid a loſs, is more favourable than that of hin 
who endeavours to obtain profit: incammoda vitentis me- 

luor, quam commoda petentis eff cauſa( a). | 1 
| F 302. - A the rhings avhich, without too much ievidinig. any c 
| e 8 perfon 6 in particular, are uſeful and falutary to human ferien, 
* fociety, is fa. ought to be reckoned among the favourable things. For a na- 
n the tion is already under a natural obligation with reſpect u 
edious. things of this nature; ſo if it has in this reſpect entered in. 
to any-particular engagements, we run no riſk in giving 
| theſe engagements the moſt extenſive ſenſe they are e- 

gpauable of receiving. Can we be afraid of doing a violence 
to equity by following the law of nature, and in giving the 
utmoſt extent to obligations that are for the common ad- 
vantage of mankind ? Beſides, things uſeful to human ſo- 
ciety, on this account, tend to the common advantage f 
the contracting powers, and are conſequently favourable 
(fee the preceding ſection). Let us, on the contrary, cn 
ider as odious, every thing that, in its exon nature, is rather 
hurtful, than of uſe to the human race. The things that con- 
tribute to the bleſſings of peace are Sete . that 
lead to war are odious. 

5 303. Every thing that contains a CHOP is edious. With re- 
What contain ſpect to the laws, the whole world are agreed, that in caſe 
9 of doubt the judge dught to be inclined to the meinen, 


(2) Quint Infit. Oratc Lib, VII. Cap. W. 


o d 
** * 


and that it is indiſputably better ta fuffex a guilty man Fay 


eſcape, than to puniſh one who is innocent. In treaties, 
the penal clauſes lay a burden en one of the parties 
they are therefore odiaue (5 301.) 

WW hat tends to render an act null, and wicheus of, her 
in the xvbolt or in part, and conſequently every thing that in- 
troduces any change in the things already agreed upon, is cdiaus, 
For men treat together for their common advantage; and 
if I have ſome advantage acquired by a lawful contract, 
[ cannot loſe it any otherwiſe than by renouncing it. When 
therefore I conſent to new clauſes, that ſeem to derogate 


from it, I can loſe my right only ſo far as I have clearly 


given it yp, and canſequently theſe new clauſes ought to 


be taken in the ſtricteſt ſenſe they will admit of; this is the 


caſe of things odious (5 300.), If what may render a treaty 
null and without effect is contained in the treaty itſelf, 
it is evident that it ought to be taken in the ſtricteſt ſenſe, 


and that moſt which is proper to allow, the treaty to ſub- 


fit, We have already ſeen, that we ſhould reje& every 
interpretation that tends to render the treaty nun and 


without effect (5 283.) 


Ve ought to place here in the ber f things 0 ant 


ever tends to change the preſent flate of things. For the pra- 
prietor can only loſe ſo much of his right as he has ceded 
of it; and in a caſe of doubt, the preſumption is in favour 
of the poſſeſſor. It is leſs contrary to equity, not to give to 
a proprietor what he has laſt the poſſeſſion of by his negli- 
gence, than to ſtrip the juſt poſſeſſor of what law fully be- 


30s. 
That which 
te nds to 


change the pre- 


ſent ſtate of 


things is odions, 
the contrary is / 


favourable, 


| longs to him. The interpretation then is that we ought. 
rather to hazard the firſt inconvenience than the laſt. We 


might apply here, to many caſes, the rule we have men- 
tioned in g 301. that the cauſe of him who ſeeks to avoid a 
lols, is more favourable than that of him who deſires to ac- 
quire gain. 

In ſhort, there are b things, which taken together, 8 to 
what is favourable os adicus, according to the ſide on which 
| they 


306. 
Gf things 
mixed · 


\ 


| 
| 
| 
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they are rec: What derogates from trentzs . 
changes the ſtate of things, is odious; but if i it at, 
the advantages of peace, it is in this particular favourable. 
Penalties always partake of what is odious : however, they 
may be referred to favourable things, on ſuch oecaſons 

where they are particularly neceſſary for the ſafety of ſoci- 
ety. When it is required to interpret things of this na- 
ture, we ought to conſider whether what is favourable in 
them, greatly exceeds what appears odious; whether the 
advantages they procure, by giving the terms the full ex. 
tent they will bear, is much ſuperior to what they hare 
that is ſevere and odious; and, in this caſe, they are reck- 
oned in the number of favourable things. Thus an in. 
conſiderable change in the ſtate of things, or in conven- 
tions, is reckoned as nothing, when it procures the 
precious advantages of peace. In the ſame manner, 
the fulleſt ſenſe may be given to penal laws in critical 
occaſions, where rigour is neceſſary to the ſafety of the 
ſtate: Cicero cauſed the accomplices of Cataline to be 
executed by a decree of the ſenate, the ſafety of the repub- 
lic rendering it improper to wait till they were con- 
demned by the people. But without this diſproportion, 
all other things being equal, the favour is on the fide that 
offers nothing odious ; I would ſay, that we ought to abſtain 
from things that are odious, unleſs the benefit they pro- 
cure, ſo greatly ſurpaſſes what there is inthem that is odious, 
that it makes it in ſome fort diſappear. While what is 
odious and what is favourable are ever ſo little balanced in 
things that are mixed, they are placed in the ranks of 
odious things; and that even from a conſequence of the 
principles, on which we have founded the diſtinction be- 
tween things favourable and odious (4 300. ); becauſe, 
in caſe of doubt, we ſhould prefer the ſide, where we ate 
leaſt expoſed to offend againſt equity. We ſhould re- 
| +5 ; ſonabl 
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ſonably refuſe, in doubtful caſes, to give * i! 
athing favourable, when it is required to give them againſt | 7 | 
an ally, which would be odious. "Y 

The following are the rules of integration, which dew s 307. li 


from the principles we have ju hid denn. 1 4 

1. When the ſubject relates to things favourable, 20 ought. vourable; * 
to give the terms all the extent they are capable of in cominon - 1 
uſe; and if a term has many fignifications, the moſt extenſive I 
eught to be preferred. For equity ought to be the rule of all | F 


men, wherever a perfect right is not exactly determined, | 1 


and known with preciſion. When the legiſlature, or the 
contracting powers, have not expreſſed. their will in terms Mi 
that are preciſe and perfectly determinate, it is to be pre- 1 
ſumed, that they deſire what is moſt equitable. Now, in 
relation to favourable things, the moſt extenſive ſignifica- 
tion of the terms, is more agreeable to equity, than their 
confined ſignification. Thus Cicero pleading for Cecina, 
juſtly maintained, that the interlocutory decree, which 
ordained the reſtoring to poſſeſſion, him who has. been 
driven from his inheritance, ought alſo to be extended 

to him who is hindered by force from entering into it (a); 
and the Digeſt decides it in the ſame manner(#).. It is 
true, that this deciſion is founded on the rule taken from 
parity of reaſon (j 2g0.). For it is all one, in effect to 
drive a perſon from his inheritance, and to hinder his en- 
tering into the poſſeſſion of it by force ; and my are in 
the two caſes the ſame reaſons for reſtoringhim 

2. In things fa uourable, the terms. of art augbi alibi 
in the fulleſt extent they are capable af ; nat only according to 
common uſe, but alſo as technical terms, if he «who: ſpeaks 

; underlands the art to which thoſe terms belong, ar if the 

: | condufts himſelf by Oy PT 1-6 


20 i 


art, 


(a) Orat. gre. Cacina, XX im. ae 3 
1 (6) 1 Lib. 2 XVI. as WOW, 24. N. vin. EL, 4 


Do. „ 3- But 


#3 


F — 
3 
ö 

3 

| 
| 


| 
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it | But we ought not from this Angle reaſon, that a thin 
is Fe. to tale the terms in an improper fignificatin , 
this is only allowable to be done, to avoid abſurdity, injuſtice, 


or the nullity of the act, as is practiſed on every ſubject 
(5 282, 283.). For we ought to take the terms of an 20 
in their proper ſenſe, conformable to cuſtom, at leaſt, 


Wont orion a wen pee dan from it 


(yr ). 

4. Though a thing. appears fouonteble SSA Wane 
FRE light, yet if the propriety of the terms, in their ful 
extent, lead to abſurdity or injuſtice, their fignification ought 
to be limited according to the rules given above (5 293, 294.), 
For here the thing becomes mixed, in this particular 


Pr even n to be pn WIN e 


odious. 
8. For 4 Fre 8 if 45 really flows neither al- 


a nor injuſtice from the ſtrict propriety of the terms, but 
a manifeſt equity, or great common utility, requires a reflric 


tion, ve ought to adhere. to the moſt limited ſenſe which th 


proper ſignification can admit, even in an affair that appear: 


 fawourable in its own nature. Becauſe here the ſubject is 


ſtill mixed, and in a particular caſe ought to be eſteemed 
odious. As to the reſt, we ought always to remember, 
that all theſe rules relate only to doubtful caſes; fince we 
ought not to ſtrive to interpret what is clear and indeter- 
minate (5 263.). If any one has clearly, and in due form, 
laid himſelf under an obligation to do what is burden- 
ſome, he has done it freely; and he cannot afterwards be 
F 1 

Since odious things are thoſe where the reſtriftion tends 
more certainly to equity, than their extenſion : and fince we 


_ oughtto takethe part moſtagreeable to equity, when the will 


of the legiſlature, or of the contracting powers, is not exatt- 


ly determined, and preciſely known ; we ſhould in relation 


to things odious, take the terms in the moſt confined ſenſe, 


and oven, to a certain degree, may admit the figurative, to 
Te * ” remove 


g. 22 8 2 23 =» 


2 22 2 


r 
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ve the burdenſome conſequences of the . 
literal 3 or are it contains that is odious. For we 
favour equity, and fly from what is odious, ſo far as that 
may be done, without going directly contrary to the tenor 
of the writing, and without doing violence to the terms. 
Now neither the confined, nor even the figurative ſenſe; 
does any violence to the terms. If it is ſaid in a treaty, 
that one of the allies ſhall furniſh ſuccqurs of a certain 
number of troops at his own expence, and that the other 
ſhall furniſh the ſame number of auxiliary troops at the 
expence of him who ſends for them: there is ſomething. 
odious in the engagements of the firſt, ſince that ally is 
more burdened than the other: but the terms being clear 


| and expreſs, there is no room for any reſtrictive interpre- 


tation. If in this treaty it was ſtipulated, that one of the 
allies ſhould furniſh ſuccours of ten thouſand: men, and 
the other only five thouſand, without mentioning the ex- 
pence, it ought to be underſtood, that the ſuccours ſhould 
be ſupported at the expence of him who ſhould receive 


| them; this interpretation being neceſſary, in order that the 
| inequality between the contracting powers might not be 


extended too far. Thus the ceſſion of a right, or of a pro- 
vince made to a conqueror, in order to obtain peace, is in- 
terpreted in its moſt conſined ſenſe. If it were true, that 
the limits of Acadia were always uncertain, and that the 
French were the lawful poſſeſſors of it, that nation would 


| have had right on their fide in pretending, that by the 


treaty of Utrecht they had ceded Acadia to the ne 

according to its moſt confined limits. : of 

In matters of penalty, in pri nes ee abs are 

really odious, we ought not only to confine the terms of 

the law, or of the contract, to their ſtricteſt ſignification, 

nd adopt the figurative ſenſe, according as the caſes re- 
quire, or agree with it; but admit of reaſonable excuſes, 
D d - which a 


zog. 


Examples. 


The ſame thing muſt-boblertedavich —— 
5 may render an act null and without effect. Thus when 
it is agreed, that the treaty ſhall be broken, as ſoon as one 


nE DITERPRETATION | deen 
Which is a kind of » 


52 . | retation, 4 1 
free the party from eee 4b ens 0 


of the contracting powers ſhall fail to obſetve it z it would 
be as unreaſonable, as it would be contrary to the end of 
the treaty, to extend this clauſe to the ſlighteſt faults; and 


to the caſes where he nnn e | 


ble of bringing &juſtexeuſe...-:-: 
+ Grotius propoſes this nals 1 un a cee 


5 mention is made of allies, we ought to extend it only to 
© thoſe who were ſo at the time of the treaty, or to all the 


allies preſent and to come (a)? And he gives for example 


this article of the treaty. concluded. between the Romans 


and Carthaginians, after the war of Sicily: . that neither 
« of the two nations ſhould do any injury to the alles of 
cc the other.” In order to underſtand this part of the trex 
ty, it is neceſſary to call to mind, the barbarous law of na- 


tions obſerved by the antients: they thought themſelves 
| allowed to attack, and to treat as enemies, all to whom 
they were not united by any alliance. Thie article then 


ſignifies, that on both ſides they ſhould- treat as friends the 


_ allies of their ally, and abſtain from moleſting or invading 


them: upon this footing it was in all reſpects ſo favour- 


able, ſo conformable to humanity, and to the ſentiments 


which ought to unite two allies, that it ſhould, without 
difficulty, be extended to all the allies preſent and to come. 
We cannot ſay that this clauſe has an odious tendency, 


' becauſe it puts a conſtraint upon the liberty of a ſovercign 
Rate, or becauſe it tended to break an alliance. For bj 

 _ the engaging not to injure the allies of another power, 
they did not take away the liberty of making war again 
_ if they A cat aud 


00 Lib, II. Cap. xvr. g. 13. 


when 


as es „ , 3. bet 


Ll 
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when a clauſe is Juſt and reaſonable, it does not become 
odlious, from the ſole reaſon that it may occaſion the tuß⸗ 
ture of the alliance. Upon this footing there would be 
no treaty but what was odious. This reaſon, which we 
have touched upon in the preceding ſection, and in 9g 304, 
takes place only in doubtful caſes: for example, here it 
ought to hinder the too eaſily concluding that the Cartha - 
—_ had attacked, without cauſe, an ally of the Ro- 
The Carthaginians might, without prejudice to 
all Gate attack Saguntum, if they had a lawful reaſon | 
for doing it, or in virtue of the voluntary law of nations, 
for only an apparent or [pecioue” cauſe (Prelim, 21.) . 
But they might have attacked, in the ſame manner, the 
moſt ancient ally of the Romans; and theſe laſt might alſo, 
without breaking the peace, have confined themſelves to 
the ſuccouring of Saguntum. At preſent the allies on 
both ſides are comprehended in the treaty: but this does 
not mean, that one of the contracting powers may not 
make war on the allies of the other, if they give them 
cauſe for it; but only, that if any quarrel ariſes between 
them, they reſerve to themſelves the power of aſſiſting 
their moſt antient ally, and in this ſenſe the future allies 
are not comprehended in the treaty. 1 5 
Another example mentioned by Grotius, i is alſo . 
from a treaty concluded between Rome and Carthage. 
When this laſt city was reduced to diſtreſs by Emilianus 
Scipio, and obliged to capitulate, the Romans promiſed, 
« that Carthage ſhould remain free, or in poſſeſſion of the 
1 privilege of being governed by her own laws (a).“ How- 
ever, theſe mercileſs conquerors at length pretended, that 
this promiſed liberty regarded the inhabitants, and not 
the city : they required that Carthage ſhould be razed, 
and that the unhappy inhabitants ſhould ſettle in a place 
farther diſtant from the ſea. One cannot read tlie account 
of this perfidious and cruel treatment, without being con- 


1 (a) Adrivouer, Api. De Belle Punico. 
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| cerned. that the great, the arial Scipio was obliged to 
' be: the/ inſtrument of it. Without ſtopping to examine 
this chicanery of the Romans, with regard to what mipht 
have been expected by Carthage; certainly the liberty 
promiſed to the Carthaginians, though much reſtrained, 
even by the ſituation of things, might well comprehend, 
at leaſt, the right of remaining in their city. To find 


_ themſelves obliged to abandon it, in order to ſettle elſe. 


where, to loſe their houſes, their port, and the advantages 
of their ſituation, was a ſubjection incompatible with the 
leaſt degree of liberty, and ſuch conſiderable loſſes they 
could not oblige themſetves to Tg but 5 the moſt er · 
preſs and formal terms. 


Liberal promiſes, betebte and Au are in hel own 


nature among the number of favourable things, and re- 


ceive an extenſive interpretation, at leaſt, if they are not 
burdenſome to the benefactor; if they are not too charge- 
able to him; or if other circumſtances do not 'manifeſtly 
ſhew, that they ought to be taken in a limited ſenſe. For 
goodneſs, kindneſs, beneficence, and generoſity, are libera 
virtues ; they do not act in a penurious manner, and 
know no other bounds than thoſe ſet by reaſon. But if 


the benefit falls too heavy upon him who grants it, in this 


reſpect it tends to what-is, odious; in caſe of doubt, equity 


therefore will not permit us to preſume, that it has been. 
granted, or promiſed, according to the utmoſt extent of 
the terms: we ought then to confine ourſelves to that re- 


ſtrained ſignification which the words are capable of re- 
ceiving z and thus reduce the benefit, within the bounds of 
reaſon. The ſame takes place, when other circumſtances 


manifeſtly point out the. en eee ke as the 


moſt equitable. 
Upon theſe principles, the benefits: of a holga 


are e taken in the OT extent of the l 
: ons ( t 


; 
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(a). il is not preſumed, that he will find himſelf oper. 


burdened ; it is a reſpect due to majeſty to believe, that 


he has been led to it, from good reaſons. They are then 
intirely favourable in themſelves, and in order to reſtrai 
them, it muſt be proved that they are burdenſome to che 
prince, or prejudicial to the ſtate. Beſides, we ought to 
| apply to acts of pure liberality, the general rule eſtabliſhed. 
| above (5 270.) ; if theſe acts are not preciſe and very de- 
terminate, they ſhould be underſignd, of at the ag 
had probably in his mind. 

Let us conclude this ſubject pos interpretation » with ae 
relates to the colliſion or oppoſition of the laws or 
| treaties. We ſhall not here ſpeak of the colliſion of a 
treaty with the law of nature: this laſt will doubtleſs ob- 


tain the advantage, as we. have proved elſewhere (5 160, 


| 161, 170, and 293.) There is a colliſion or oppoſition 
between two laws, two. promiſes, or two treaties, when a 
caſe is preſented in which it is impoſſible. to fulfil both at 
the ſame time, though otherwiſe theſe laws, or theſe trea-.. 
ties, are not contradictory, and may be both fulfilled at 
different times. They are conſidered as contrary in this 
particular caſe, and it is required to ſhew which deſerves 
the preference, or to which an exception ought to be made. 
In order not to deceive ourſelves, and that we make the 
exception conformably to reaſon and juſtice, we end abe 
ſerve the following rules. 

1. In all caſes where what: is onl y , is 1 
incompatible with what is preſcribed ; this. laſt has the ad. 
vantage, for the mere permiſſion impoſes no obligation 
to do or not to do; what is permitted, is left to our will; 


— 


oh. 311. 
the colliſion 
Ro 1 laws or 
treaties. ; 


„ 
I. Robe in nies. 
of colliſion, 


we may do it, or we may not do it. But we have not - 


the ſame liderty with reſpect to what is preſcribed; we 


(s) This is the deciſion of the gives this reaſon for it, quod à di- 


Roman law, Javolenus ſays: Bene- vina ejus A tia proficiſcatur. 


imperacoris, quam pleniſi- Pig. L. l. Tu. IV. De Cagi. 
me interpretari eee and he Princ. Leg. ; | 


are 


9 314. | 
3. Rule. 


"POR no "AY | 
ſtacle, hv on eh hungary, what is lies; in general, 
is not ſo in this particular caſe, where v we cannot take ad 
vantage of the permiſſion without violating a duty. 

2. In the fame manner, the law or the treaty Web pert, 


orig bt to yield to: the law or the treaty which forbids, For by 


prohibition ſhould be obeyed, and what was in its own na. 
ture, or in general permitted, is found impracticable when 
it cannot be done without violating a prohibition ; the 

permiſſion. 1 in this caſe no longer takes place. þ 


3. Every thing being otherwiſe equal, the lam or the 
treaty which ardains, yields to the law or the treaty which for. 


ids. I fay all things otherwiſe equal, for many other rea. 


ſons may be found that will form an exception againſt the 
prohibitive law, or the treaty which forbids. The rules 
are general, each relates to an abſtract idea, and ſhews 


what follows from that idea, without prejudice to the 
other rule. Upon this footing it is eaſy to ſee, that in ge · 
neral, if we cannot obey am affirmative law, without vio- 
lating a negative law, we ſhould abſtain from fulfilling the 


firſt: for the prohibition is abſolute in itſelf: while every 


precept, every command, is in its own nature conſtitutional; 
it ſuppoſes the power, or a favourable opportunity of do- 
ing what is preſcribed.” Now when one cannot do it, with- 
out violating a prohibition, the opportunity is wanting, 
and this contradiction of the law produees a moral impoſ- 


 6ibility of acting; for what is in general preſcribed, is no 


longer fo in the cafe where it cannot be done without com- 
mitting an action that is forbidden (a). Upon this foun- 
11 85 it 18 fe * was it is not 2 to 


(a) has ade k in -« rerat, cl 3 wos 


this caſe an exception to that which © corrigere videtur illam, quæ ju- 


ordains ; * Deinde utra lex jubeat * bet.” Cicer. De nn 995 
ee * 6% dus le nent n 


Chap. XVIII OF TREATIES. 


employ unlawful means to accompliſh a; dub end 3 
us for example, to rob in order to give alms. But it is 
evident, that the queſtion here regards an abſolute pro- 


hibition, or caſes in which the general prohibition is 
truly applicable, and thence equivalent to an abſolute 


prohibition : there are many prohibitions where circum- 
ſtances form an exception. We ſhall explain our mean- 
ing by an example, It is expreſsly forbidden, from 


reaſons unknown to me, to go to a certain place under 


an, pretence whatſoever, ' I am ordered to carry a meſ- 


5 I find all the a paſſages ſnut; I therefore 


return back the ſame way I came, rather than take ad- 
vantage of that which is fo abſolutely forbidden, But if 
this paſſage is forbidden in general, only to avoid ſome 
damage to the fruits of the earth, it is eaſy for me to 


judge, that the orders af Tate GEN to fork W. a 


tion. 


4 


As to wk ell to treaties, we are not A to 


accompliſh what a treaty preſcribes, any farther than 
we have the power: now we have not the power of do- 


ing what another treaty forbids : in this caſe then, the h 


colliſion forms an exception to the treaty which pre- 


{cribes, and that which forbids has the advantage: 


an example, that a treaty cannot derogate from another 
more antient, concluded with another _ nor mw 


its effect, either directly or indirectly. = 


4. The date of the laws or treaties furniſhes new rea- 


ol for eſtabliſhing the exception, in the caſe where there 


is an oppolition. If the oppoſition is found between tao 


affirmative lazvs, or tau affirmative treaties, concluded between 
the ſame perſons, or the ſame fates, the laft' date has the 
advantage over the more antient, Por it is manifeſt, that 


315. 
FR 


theſe two laws, or two treaties ſpringing from the' fame 


| Power, the laſt may derogate from the firſt,” But i it is 


Fr to be ſuppoſed, that things are * 


18. 


if there be a colliſion between two. treaties made with two 
different: powers, the more antient has the advantage 
For no engagement can be entered into contrary. to it, in 
the treaty afterwards made, and if this laſt be found, in 
any caſe, incompatible with the more antient one, its ex. 
ecution, is conſidered as impoſſible 3 becauſe the perſon 
promiſing, had not the power of GP whites to his an. 
—_ engagements. 

5. Of tas laws, or of two non in all on ting 
equal, -we.-ought, to. prefer that which is the leaſt genera, 
and which approaches nearer to the affair to which it relate, 


| Becauſe what is ſpecial is liable to fewer exceptions than 


what is general; it is commonly more particular, and 
it appears to have been more warmly deſired. Let us 
make uſe of the following example of Puffendorf (a): 


a law forbids. appearing in public with arms during the 


days of a feſtival z another law ordains marching in arms 
to a port, as ſoon as the alarum bell is heard. The 
alarum bell is ſounded on one of the days of the feſtival: 
and this laſt lav thauld be obeyed, if e an der 


* tion to the firſt. 


6. What will hs offer no FI ale to be boon to * 
may be done at another time. For this is a method 1 
reconciling every thing, and fulfilling both obli 


but if people preferred that which might be accom- 
pliſhed, at another time they. would put themſelves 
under the oy of failing with reſpect to the 


firſt, " EEC rods 
7. When two. > HY are | found e the mof 275 


derable, „ and: that which. comprebends the higher degree if 


honefly, and utility, merits the preference. This rule has 


no need of prqof. But as it relate to duties that are 


equally in our power, and in a manner in our choice, cite 
ſhould be taken, not to make a falſe application of it to 


two duties that are not really incompatible, where one 


of them not giving place to the other; the obligation 
| which 
(a) Jus Gent. Lib, V. Cap. XII. $ 23. 


* 
* 


NN © 2 = 
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vhich binds to the firſt; takes away the liberty of fulfil. 
| ling the other. For example, it is more laudable to defend 


a nation againſt an unjuſt aggreſſor, than to aſſiſt another 
in an offenſive war. But if this laſt is the more antient 
wh are not at liberty to refuſe him ſuccours in order 

to give them to another, for we are already bound: there 
is not, ſtrictly ſpeaking, any competition between theſe 
two duties, they are not in our choice : the more antient 
engagement renders, for the preſent, the ſecond duty 
impracticable. However, if it be required to preſerve a 
new ally from certain ruin, and the antient one is not re- 
duced to the nn bee 11 will ad ecm err the 
foregoing rule. | S ates eh ry 

As to what relates to tho-lawe-i in particul 
doubtleſs, the preference to the moſt important and the 
moſt neceſſary. This is the grand rule in their oppoſition, 
it is that which merits moſt attention, and it is alſo; that 
which Cicero places at the head of all the rules he gives 
on the ſubject (a). It is acting contrary to the general 
aim of the legiſlature, and contrary to. the great end of 
the laws, to neglect one of great importance, under the 


pretence of obſerving another leſs intereſting, and leſs ths 


neceſſary: this is, in fact, to ſin; for a leſs good, if it ex- 
cludes a greater, partakes of the nature of evil. 

8. F we cannot acquit ourſelves at the ſame time of "ER 
things, promiſed to the ſame perſon, be is to chuſe which aue 
ought to accompliſh ; for in this caſe he may diſpenſe with 
the other, and then there will be no longer any oppoſi- 
tion. "But" if we cannot obtain any information of his 
will, we ought to preſume, that he would deſire what is 
moſt important, and prefer that. And in caſe of doubt, 
we ſhould do that to which we are moſt OR ee 


(a) Primam Igitur leges opor- 8 aut uotquot a Ar 0 
tet contendere, kl ek Hog 2 non — quia deſcrepent 
lex ad majores, — inter ſe; ea maxime conſervanda 
res, ad honeſtiores ac magis ne- putetur, quæ ad maximas res per- 

res pertineat. Ex quo tinere videatur. Cicer. adi ſupra. 
cophicitur ut, ſi leges duz, aut fi | | 


< 1 comes in oppyſition 10 à treaty that was nut ſworn u, 


But as it makes no change in the nature of treatis 
(5 229. and following); it cannot,” for example, yire 


| what is impoſed unde 
over what bears a leſs. For the ſanction and penal con. 
vention ſtrengthen the obligation: they prove that the 
thing was more warmly deſired (a) and Aut! in en 
tion as the penalty is more or leſs ſevere. © 

bined together, and the interpretation made in ſuch a 
they are applicable to the caſe. When theſe rules ap- 


12 as hone e more A r eg _—_ to __ n 


THE INTERPRETATION, e | [Book 
ir being prefiried;thav he ud bind us more fi 


Ar. . N 


* that a treaty na! 


9. Since the ſtrongeſt obligation has 
over the weaker, if ir happer 


every thing elſe being equal, the fir has the advantor, 
Becauſe the oath adds a new force to the obligation. 


the advantage to a new alliance, to the prejudice of the 
more antient one, erte * eas ee ne not bern os 
bee y ue eee eh Ste ar 
o. By the fame ee all wn Maes being equal, 
wer u penalty, has the advantage of wh 
is not enforced by one: and what” bears a greater penal), 


All the rules contained in this wv to be com- 


manner, that it may be aceommodated to all, ſo far a; 


pear oppoſite, they reciprocally balance and limit each 
other, according to their ſtrength and importance, and 


5 
Wy, 


a) This is the reaſon which// Fragen 1 5 gu 
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HE wrath rg ariſe; bn nations, or 
their conduct % have their bk 
I in litigation, or 
to preſerve the rights: which | — . . e care 
of its ſafety and glory, does not permit it to ſuffer in- 
juries. But in fulfilling what it owes to jitſelf, it is not 
permitted to forget its duties toward others. Theſe two 
views combined together, furniſh the maxims of the law 
of nations, on the manner ee ee be- 
tween different ſtates. „ 


All that we have ſaid in Chap. * Ska v. of this | 


book, diſpenſe with our proving. here, that a nation 
ought to do juſtice to all others with reſpect to their pre- 
tenſioſſs, and to remove all their juſt ſubjects of com- 


plaint. It is then obliged to render to every one what 


is its due, to leave them in the peaceable enjoyment of 
their rights, to repair the damage it may have cauſed, 


or the injury it has done; to give a juſt ſatisſaction for 


an injury it cannot repair, and reaſonable ſureties for 
what has given cauſe of fear. Theſe are ſo: many 
maxims evidently dictated by that juſtice which the 
e ee amine een 
dividuals. AS | . 2 

Every one is n e to aca Sai Hin W to 


abandon a juſt ſubject of complaint, or to forget an 


injury. But the conductor of a nation is not, in this 
reſpect, ſo free as à private perſon. The latter may 


hear only the voice of generoſity, and in an affair which 


intereſts none but himſelf alone, deliver himſelf up to 
the pleaſure he finds in doing gocd, to his love of peace 


and 


$ 323. 


9 324. 
Every nation is 
obliged to give 
ſatistachon 
with reſpect to 
the juſt com» 
plaints of ano» 


1 


325. 
How nations 
may abandon 
_ rights and 


uſt complaints, 
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and tranquillity. The repreſentative of a nation, the ſore. 
reign cannot confult himſelf, cannot abandon himſelf to 


his own inclination. He ought - to-regulate; his condud 


on the greateſt advantage of the ſtate, combinec 
univerſal good of human nature, from which i un, 


rable. It is neceſſary, that on all occaſions, the prince 
| ould confder with wiſdom, and execute with firmieſs, | 
5 mn to the ſtate, moſt cnformable to the | 
duties of e eee and that he ſhould 


| | + the fume time conful juſtice equity, humanity; ſound 


policy, and pr e. The rights of the nation are bene. 
fits, of which the ſovereign is only the adminiſtrator, and 


be ought to diſpoſe of them no farther, than as he has 


reaſon to preſume that the nation itſelf would diſpoſe of 
them. And as to what relates to injuries; it is often laud- 
able in a citizen generouſly to pardon them. He-lives 
under the protection of the laws, the - magiſtrate knows 
how: to defend, or to revenge him on the ungrateful and 


| miſerable wretehes, who emboldened by his goodneſs, of 
dom is it fafe for it to diſſemble or to pardon an injury, 


unleſs it be manifeſtly in a ſituation to cruſh thoſe who are 
ſo ruſh as to dare to offend it. It ee 
don nene acknowledge their faullt?s 
Parcere ſubjectit, & debellars ſuperbes : 1 
And it inci with ſafety. But between powers Fay 
are nearly equal, ſuffering an injury, without requiring - 
compleat ſatisfaction, is almoſt always imputed to weakneſs 
or cowardice it is the means of ſoon receiving from them 


_ thoſe that are the moſt atrocious. Why do we often ſee quite 

the contrary practiſed by thoſe who imagine that they are 

celevated far above other men? Scarce can the weak, who 
have the misfortune to offend them, make ſubmiſſions 


that are ſufficiently humbling :- they behave with more 
ne to choſe whos m_ cannot e without | 


da | Ed . 


* 


— TON AL DI8P UTE 
ave. "diſputes with each 


| If none of che nations; 


other; think proper to abandon their rights or pretenſions, 
the law of nature, which recommends peace, concord, ard 
charity, obliges them to attempt the mildeſt methods of 


terminating their differences. Theſe are firſt an amica- 


ble accommodation. Let every one with tranquillity and 
good faith examine the ſubject of the diſpute, and diſpenſe . 
juſtice, or let him whoſe right i is too uncertain, voluntarily | 
renounce it. There are even occaſions where it may be 
convenient for him who has the cleareſt right, to renounce 
it, for the preſervation of peace: prudence conſiſts in 
knowing them. To renounce a right in this manner, 18 
not to abandon or neglect it. 
tion for what you abandon: but you make a e oy | 
ceding W what i is CE aa gr ee e 


' You are under no obliga- 


FA 194 
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* 


ing diſputes, in which without preciſely deciding the juſ- 


tice of the oppoſite pretenſions, they recede on both ſides, 


and agree that each ſhall have the thing conteſted, or they 


agree to give it entirely to one of the parties'o on condition | Is | 


of cc certain K av n to bauer N e 


138 
5 6s.” 


Mediation, in which a common friet 
good offices, is often found effectual, to engage the con- 


tending parties to draw towards a reconciliation, to come 
to a good underſtanding, and to agree, either to relinquiſh 
their rights, or if the affair relates to an injury, to offer 


and accept a reaſonable ſatisfaftion. This office requires 


as much rectitude as prudence and dexterity. The medi- 


 Nezuelation' is a ebe ck of ee - 


n kis 


A 326. 


' Of the means - 
which the law 

of nature re- 
commends to 

put an end to 


ator ought to obſerve an exact impartiality; he ſhould 


ſoften reproaches, calm reſentments, and draw minds to- 


wards each other. His duty is to favour What is richt, 
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and to cauſe to be reſtored what belongs to each: but he 

- . ought not ſcrupulouſly to inſiſt on rigorous juſtice. He 

zs a moderator, and not a judge: his buſineſs is to procure 
peace; and to bring him who has right on his ſide, if it 
be eee a 8 TO IMY with a a view 1 ſo * 


5 dane 


The 8 is not the guarantee - of the treaty ki A 
brought to a concluſion, unleſs he has expreſsly entered 
into the guaranty: This is an engagement of too great 
conſequence to burden any one with, without his conſent 
clearly ſhewn. At preſent, when the affairs of the ſove- 
reigns of Europe are fo connected, that each has an eye 
on what paſſes between thoſe who are moſt diſtant, medi- 


dtion is a method of reconciliation much uſed: Does any 


Of arbitration. 


__ diſputes ariſc ? The friendly powers, thoſe who are afraid 
of ſeeing the flame of war kindled, offer their mediation, 
and make overtures of PENS and Nato ware 

A del 

| When 3 cannot agree 00 cheir en 
and yet deſire to maintain, or to reſtore peace, they ſome- 
times truſt the deciſion of their diſputes to arbitrators cho- 
ſen by common agreement. As ſoon as the compromiſe 
is concluded, the parties ought to ſubmit to the ſentence 
of the arbitrators; they have engaged to do this, as the 
faith of treaties ſhould de e. : 


ge by a ſentence manifeſtly unjuſt, and con- 
trary to reaſon, the arbitrators have ſtripped themſelves of 
_ . their quality, their judgment, deſerves no attention ; the 
parties ſubmit to ĩt only upon doubtful queſtions. Suppoſe 
the arbitrators, in order to repair ſome offence, condemn 

a a ſovereign ſtate to become ſubject to the offended ; wil 
any ſenſible man fay, that this ſtate ought to ſubmit! 


If the injuſtice is of mall ned 
for che Gi of e and if it is nor” — i 
we ought to ſupport it, Aenne — 


lingly conſented to expoſe ourſelves. For if it were ne- 
ceſſary to be convinced of the juſtice of a ſentence in or- 


der to ſubmit to it, it would be of very little uſe to'take 


berty of not ſubmitting to a ſentence, that is manifeſtly 
unjuſt and unreaſonable, we ſhould render the arbitra- 
nature of the ſubmiſſion, or compromiſe. There can be 
no difficulty in it, but in the cafe of a vague and unlimit- 
ed ſubmiſſion, in which they have neither preciſely de- 
termined what conſtitutes the ſubjeQ of the quarrel, nor 
marked out the limits of the oppoſite pretenſions. It may 
then happen, as in the example juſt alledged, that the ar- 
bitrators may exceed their power, and paſs their judgment 
on what has not been really fubmitted to their decifion : 
and being called to judge of the ſatisfaction a ſtate ought 


| to make for an offence, they may condemn it to become 


ſubject to the offended. . Certainly that ſtate never gave 
them ſo extenſive a power, and their abſurd ſentence is 
not binding. To avoid all difficulty, and to take away 
every pretence from bad faith, it is neceſſary to determine 
exactly in the compromiſe, the ſubject of the difpate, the 

reſpective and oppoſite pretenſions, the demands of the 
one, and the oppoſitions of the other. This is what is 
ſubmitted to arbitrators, and upon this they promiſe to 
adhere to their judgment. Tf then their fentence is con- 
fined within theſe bounds, it is neceſſary: to fubmit to it. 


It cannot be ſaid that it is manifeſtly unjuſt, ſince it is 


pronounced on a queſtion which the difſention of the par- 
tes renders doubtful, and which has been nn 
| i fuck. 


eee eee nature, in d 


Ck. OO Ot eee 
denn err ue Warn it was pe ne 


2 


' 85 „ r reaſonable, and very co: 


ences that do not directiy intereſt the ſafety of t nn. 


Though the ſtrict right may be miſtaken by the arbitrator, 


it is ſtill, more to be feared that it will be overwhelmed by 
the fate of arms. The Swiſs have had the precaution, ia 
all their. alliances among themſelves, and even in thoſe 
they have contracted with the neighbouring powers, to 
agree before-hand, on the manner in which their diſpute; 


were, to be ſubmitted to arbitrators, in caſe they could not 


_ adjuſt them in an amicable manner. This wiſe precau- 


tion has not a little contributed to maintain the Helvetie 
Republic in that flouriſhing ſtate which ſecures its liberty, 


and renders it reſpectable throughout Europe. 


In order to put in practice any of theſe hav I it is 
e ak ſpeak with each other and to. confer together. 
Conference and congreſſes are then a way of reconcilia- 


tion, which che law of nature recommends to nations, 28 


proper to put an amicable. period to their differences. 
Congreſſes are aſſemblies of ye HA Boa appointed to 
find out methods for a reconciliation, and to diſcuſs and 

adjuſt. their reciprocal pretenſions. In order to expect n 


happy ſucceſs from them, it is neceſſary that theſe afſem- 


blies ſhould be formed and directed by a ſincere deſire of 


peace and concord. Europe has, in the preſent age, ſeen 
two general congreſſes, that of Cambray (a), and that of 
Soiſſons (5). Dull farces played on the political theatre, 
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is to have recourſe, or to ſubmit to theſe various'me 


2 weber l, . "eoniference, ' or an e 4 
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ducing an | accommodation than of appearing to deſire 
it. AR 7 OR Te Ang TRE 
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In order now to ſee how, and to what degree a nation 


and on which it ought to fix, it is neceffary, firſt to dif- 


tinguiſh between the caſes that are evident, and thoſe 


that are doubtful. Does it relate to a right that is clear, 


certain and inconteſtible ? A ſovereign, if he has fuſs. | 
cient ſtrength, may boldly purſue and defend it, without 


putting it to a compromiſe.” Shall he ſuffer to be conteſted 


and debated a thing that manifeſtly belongs to him, and 


Which is diſputed without the leaſt ſhadow of right ? Much 


leſs will he ſubmit it to arbitration. - But he ought not to 
neglect thoſe methods of reconciliation, which, by put- 
ting his right to a compromiſe, may make his adverſary 


hear reaſon : ſuch are mediation and conferences. Na- 
ture gives us no right to have recourſe to force, but where 


mild and pacific methods are ineffectual. It is not per- 
mitted to be fo inflexible in uncertain and doubtful queſ- 
tions. Who ſhall dare to pretend, that another ſuddenly 
and without examination, ſhall abandon to hin a litigated 
right ? This would be a means of rendering war perpetual 


and inevitable. The two contending powers may be 


equally poſſeſſed of good faith: Why then ſhould one 


yield to the other? In ſuch a caſe they can only 9 


15 the diſputes that ariſe between ebe it is ne- 


| cefſary plainly to diſtinguiſh the eſſential rights from 


thoſe of leſs importance; for, in regard to theſe, a very 
different conduct is to be obſerved. A nation is under 
many obligations of duty towards. itſelf, towards other na- 


tions, and towards the whole human ſociety. We know 
. in . the duties towards ourſelves have the 


i "EN. N advantage 


2. 
of b 
rights, and 
thoſe of leſs 


importance. 
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advantage over thoſe we own to others: but this ought 
only to extend to the duties in which ſome proportion 
ſubſiſt between them. We cannot refuſe, in ſome de- 
gree, to forget ourſelves with reſpect to intereſts that are 
not eſſential, to make ſome ſacrifices in order to aſſiſt 
other perſans, and eſpecially for the greater benefit of the 
human ſociety : and let us even remark, that we are in- 
vited by our own advantage, by our own fafety, to make 
theſe generous. ſacrifices; for the private good of each is 
intimately connected with the general happineſs. What 
ideas ſhould we have of a prince or a nation, who ſhould 
refuſe to give up the ſmalleſt advantage to procure the 
world the ineſtimable bleſſings of peace? Every power 
_ owes then this reſpeC to the happineſs of human ſociety, 
to appear open to every method of recanciliation, when 
it relates to intereſts that are not eſſential, or that are of 
ſmall conſequence. If he expoſes himſelf to the loſs of 
| ſomething by an accommodation, a negotiation or an ar- 
bitration, he ought to be ſenſible what are the dangers, the 

evils, the calamities of war, We ON port » 
well worth a ſmall ſacrifice. | 


/ 


T es 
right, or a right without which it could not hope to ſub- 
fiſt; if an ambitious neighbour threatens the liberty of 2 
republic; if he reſolyes to ſubdue it, and bring it into 
ſubjection, that, republic will take council only from its 
courage. It will not even attempt to wait the method of 
conferences on ſo odious a pretenſion: it will bring into 


= this quarrel all its efforts, its laſt reſources, and all the 
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Chap. xvi. NATIONAL DISPUTES. 


thing, only to liſten to the leaſt meeting then they 
ee 4 


— rr fats. . 
And if fortune is not favourable, „ ping was 


death to ſervitude. What would have become of Rome, 


had ſhe liſtened to timid councils, when Hannibal was en- 
camped before her walls? The Swiſs, always ſo ready to 
embrace pacific meaſures, or to ſubmit to thoſe that are 


reaſonable, in diſputes leſs eſſential, conſtantly reject 


every idea of compoſition with thoſe who have a deſign 
on their liberties; they have even refuſed to ſubmit 
them e W 


rors (a). 


Wang ta if one of the par- 5 223. 
ties will not liſten, either to conferences, an accommo- quires 288 
dation, a negotiation, or a compromiſe ; the other has having recourſs 
only the laſt reſource for the defence of himſelf and his Ti, 
rights, the means of force : and his arms are juſt againſt 

ſo untractable an adverſary. For in a doubtful cauſe, we 

can only demand all the reaſonable methods of elucidating 

the queſtion, eee, v4 aca 

pate (F 331). . 


tc be EAA. $33 
own ſecurity, or that prudence by which it ought con- . 
ſtantly to be directed. It is not always neceſſary to au- . 


Kn en, e IE 


(e) When in the year 45 „ 
they ſubmitted their diſſerenres with tries, nor their alliance with the” 
P+ 429- 1 
Fo 


to the countries of Zug and Claris, and followin | Hi 
to the arbitration af $ IV. it tory of the Hebveti federocy, 
was not without this preliminary De Book 


of reconciliation have been expreſly rejected; it is ſuf 


cient, that there is the utmoſt reaſon to believe, that the 


enemy would not enter into theſe meaſures with ſincerity ; 
that the iſſue of them could not be happy, and that a de- 
lay could only tend to put the ſtate in greater danger of 
being oppreſſed. This maxim is inconteſtible, but the 
application of it to practice is very delicate. A ſovereign 
who would not be conſidered as a diſturber of the public. 
repoſe, will not be induced abruptly to attack him who 
has not refuſed pacific meaſures, if he is not able to juſ- 
| tify to the whole world that he has reaſon to conſider theſe 
_ appearances of peace as an artifice tending to amuſe and 
to ſurpriſe him. To pretend to be authoriſed by his mere 
ſuſpicions 4s is to thate all the foundations of the Giles 
ty of nations. 


At al times the faith of one nation has been | fuſpeticd 
by another, and ſad experience but too plainly proves, 
that this diſtruſt is not ill-founded. Independence and 
impunity are a touchſtone that diſcovers the faults of the 
human heart : the private man adorns himſelf with can- 
dour and probity; and when he wants the reality, his de- 
pendence frequently obliges him to ſhew, at leaſt in his 
conduct, the appearance of theſe virtues. The great man, 
who is independent, boaſts ſtill more of them in his diſ- 
courſe ; but as ſoon as he finds himſelf ſufficiently ſtrong, if 
he has not an heart of a ſtamp unhappily very uncommon, 
he ſcarcely endeavours to fave appearances : and if pow- 
_ erful intereſts intervene, he will permit proceedings that 
would cover a private perſon with ſhame and infamy. 
When, therefore, a nation pretends, that it would be 
dangerous to attempt pacific meaſures, it has but too ma- 
ny reaſons that may give a colour to its precipitation, in 
having recourſe to arms. And as, in virtue of the natu- 


ral liberty of nations, each has a DOPE to judge from con- 4 


\ f 1 ſcience, 
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ſcience, of hin ought e e u-. „ 
hte, according to its dictates, its conduct with reſpect to FA {0 
its duty, in every thing that is not determined by the per- De 
fect rights of another (Prelim. 5 20.); it is for every one 
to judge, whether he is in a ſituation that will admit. of wn te: 5 Za 
pacific meafures, before, he has recourſe to arms. RE 
che voluntary law of nations ordains, that from theſe rea- - 
ſons we eſteem lawful what a nation thinks proper to do. 
in virtue of its natural liberty (Prelim. f. 21.); by this 
voluntary Jaw we hold as juſt among nations, the arms of 
aim who in a doubtful cauſe abruptly undertakes to force 
his enemy to enter into a negotiation, without having be- 
fore attempted pacific meaſures. Louis XIV. was in 
the mid(t of the Netherlands before it was known in Spain 
that he laid claim to part of the ſovereignty of thoſe rich 
provinces, in right of the queen his wife. The King of 
Pruſſia, in 1741, publiſhed his manifeſto in Sileſia, at 
che head of ſixty thouſand men. Theſe princes might 
have wiſe and juſt reaſons for acting thus: and this is fuf- BET, | 
ficient at the tribunal of the voluntary law of nations. e 
But a thing tolerated by neceſſity in this law, may be . anner 
ſound very unjuſt in itſelf. A prince who puts it in pra- i 
tice, may render himſelf very guilty in' the fight of his 
own conſcience, and very unjuſt towards him whom ad 
attacks, though he has no account to give to nations, as 
he cannot be accuſed of violating the general rule, which J 
they obſerve among themſelves. But if he abuſes this li- 
berty, he renders himſelf odious, and ſuſpected by the 
nations: he authoriſes them to enter into an alliance 
againſt him, and thus at the time when he ſeems to ad- 
vanee his dee be ama na agrees ered paſt reco- 
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1 deſire of rendering juſtice, and preſerving peace. He is TO one 


| obliged, before he takes * and after wy taken equitable cone 


9 337. 
The richt ot the 
poſſeſſor in mat 
ders of doubt. 


chain: up als, to eee e and "OY 
alone his arms become juſt againſt an n . 
vo refuſes to liſten to juſtice or to equity. 5 
It is for the plaintiff to prove his right; 5 | 
ſhew a good foundation for demanding a thing he does not 
poſſeſs. He muſt have a title, and people are not obliged | 
to pay any regard to it, any farther than he ſhews its ya. 
lidity. The poſſeſſor may then remain in poſſeſſion, till 
it is made appear to him, that his poſſeſſion. is unjuſt, 
While this is not done, he has a right to maintain himſelf 
in it, and even to.zecover it by force, if he is ſtripped of 
it. Conſequently it is not permitted to take arms to ob- 
tain the poſſeſſion of a thing to which the perſon has but 
an uncertain or doubtful right. He may only oblige the 
poſſeſſor, if it be neceſſary, by force of arms, to diſcuſt 
the queſtion, to accept ſome reaſonable method of deciſion 
or of accommodation; or, een negotiate de 
| equitable footing. (f 333.) 5D 
If the ſubject of the diſpute be as injury e the 


ent offended ought to follow the rules we have juſt eſtabliſhed. 


His own advantage, and that of human ſociety, oblige 
him to attempt, before he takes up arms, all the pacific 
methods of obtaining, either the reparation of the injury, 
or a juſt ſatisfaction; at leaſt, if he has not good reaſon 


do diſpenſe with it (4 334). This moderation, this cir- 


cumſpection, is ſo much the more proper, and commonly 
even i as the action we take for an injury does 
not always proceed from a deſign to offend us, and is ſome- 
times rather a miſtake, than an act of malice ; frequently 
it even happens, that the injury is done by inferior per- 
ſons, without their ſovereign having any ſhare in it: and 
on theſe occaſions it is natural to preſume, that he would 

not refuſe us a juſt ſatisfaction. When ſome inferior per⸗ 
ſons violated, not long ago, the territory of Savoy, in 
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court of France; and Louis XV. did not think it beneath. 


| kim to ſend an ambaſſador extraordinary to Turin to give 


ſatisfaction for that violence. Thus an affair of ſo geli- 
Rs. eee RAI aac 4 
* Pt! 


When u tation cannot e ate a 
or an injury, it has à right to do itſelf juſtice. But be- Of 
fore it declares war, of which we ſhall treat in the follow - 


ing book, there are various methods practiſed among na- 


tions, which remain to be- treated of here. We have 
placed in the number of theſe methods of obtaining ſatis- 
faction, what is called the law of retaliation, according 


ofa. 


to which we make another ſuffer exactly ſo much evil as 


he has done. Many have extolled this law, as being de- 
rived from the molt ſtrict juſtice, and can we be aſtoniſhed 
at their having propoſed it to princes, hen they have 


even dared to give it for a rule to the Deity himſelf; the 
ancients called it the law of Rhadamanthus. This idea 
only ſprung from the obſcure and falſe notions by which 


they repreſented to themſelves evil as eſſentially; and in 


its own nature worthy of puniſhment. - We have ſewn 


above (Book I. 5169. ), what is the true ſource of the right of 
puniſhing (a); where we have laid down the true and 


juſt proportion of penalties (Book I. 5 191.). Let us ſay 
then, that a nation may puniſh andther which has done 


it an injury, as we have ſhewn above (ſee Chap. IV. aud 


VI. of this Book), if it refuſes to give a juſt ſatiafaction z- 


but it has not a right to extend the penalty beyond what 
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private WILD would be much more ſo between nations, 
becauſe here the puniſhment would, with difficulty, fall 

on thoſe who had done the injury, what right-would you 

have to cut off the noſe and ears of the ambaſſador of 

barbarian, who had treated your's in the ſame manner? 

As to thoſe repriſals in time of war which partake of the 

nature of retaliation, they are juſtified on other principles, 

6 and we ſhall ſpeak of them in their place. All that is true 

in this idea of retaliation is, that every thing being equal, 

the pain ought to bear ſome proportion to the evil re. 

quired to be puniſhed; the end and even the foundation 1 

of (64 began, e d n n | 


FE 


5 340. te is not da calling to 1255 NOOR to arms, in 
. order to puniſh a nation; the offended may take from it, 
out having re- by way of puniſhment, the privileges it enjoys in his do- 
courſe to arms. minions ; ſeize, if he has an opportunity, on ſome of the 

_ things that belang to it, and detain them till i it has given 
him a Juſt m 2-4 | 


pus the 256 * which his ſubjects are treated by the laws and cuſtoms of 


another nation; he is at liberty to declare, that he will 
treat the ſubjects of that nation in the ſame manner as his 
are treated. This is what is called the law of retortion. 
| There is nothing in this, but what is conformable to juſt 
and ſound politics. No one can complain if he is treated 
as he treats others. Thus the King of Poland, Elector 
of Saxony, took advantage of the law of eſcheatage only 
againſt the ſubjects of the princes who made the Saxons 
ſubmit to it. This law of retortion may alſo take place 
| with reſpect to certain regulations, of which we have no 
right to complain, and which we are even obliged to ap- 
prove, though it is proper to guard againſt their effects, 
by. imitating them. Such are the orders relating to the 
| exportation 
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is alſo frequently not convenient to make ute of retor- 


tion; in this reſpect we ought to follow the dictates of 
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| tice to themſelves, when they cannot otherwiſe obtain it. 
If a nation has taken poſſeſſion of what belongs to ano- 


ther; if it refuſes to pay a debt, to repair an injury, or 


to make a juſt ſatisfaction, the other may ſcize what be- 
longs to it, and apply it to its own advantage, till it has 
obtained what is due for intereſt and damage, or keep it 


as a pledge till a full ſatisfaction has been made. In the 
laſt caſe, it is rather a ſtoppage or a ſeizure, than repri- 
fals: but they are frequently confounded in common lan- 


guage. Effects ſeized are preſerved while there are any | 


hopes of obtaining ſatisfaction, or juſtice, As ſoon as 


this hope is loſt, they are confiſcated, | and then the re- 


priſals are accompliſhed, If the two ics; upon this 


quarrel, come to an open rupture, ſatisfaction is conſi- 


dered as refuſed, from the moment of the declaration of 


war, or the firſt hoſtilities, og one alſo theefieets ſeized 
be confiſcated. | 10 


* 


The * of nations omits ee upon a 8 
that is evidently juſt, or for a debt that is extremely clear. 


For he who dorms a doubtful pretenſion, can at firſt de- 
mand only an equitable examination of his right. In the 
ſecond place, he ſhould, before he proceeds ſo far, have 


in vain demanded juſtice, or, at leaſt, have the utmoſt- 


reaſon to believe, that it would be in vain for him to de- 


mand it. Then alone he may right himſelf. It would 


be too contrary to the peace, to the repoſe and ſafety of na- 


tions, to their mutual commerce, and to the duties which 


bind them to each other, for any one ſuddenly-to apply _ _ 
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' THE MANNER OF TERMINATING t 


toforee, — — other is pat 


"Pate Ls nd it muſ 
be obſerved, that if in a litigious affair, our adverſary re. 
fuſes the means of hringing the right to proof, or artfull 
_ eludes it; if he does not, with good faith, apply to pa- 
cific meaſures for terminating the difference; and abore 
all, if he is the firſt who begins acts of hoſtility, he ren. 
ders the cauſe juſt which was before doubtful ; we may 
- then make uſe of repriſals, or ſeize his effects to oblige 
him to embrace the methods. of reconciliation which the 
law of nature jbes. e tum 
coming to an open d 


ee tlie re 0 % Has i wh of he 
E. bauten form » part of te total wealth of « nation that 
e between ſtate and ſtate; whatever is the property of the 
members, is conſidered as belonging to the body, and is 
anfwerable for the debts of the body (5 82.) ; whence it 
follows; that in repriſals, they ſeize the goods of the ſub- 
j, in the ſame manner as thoſe of the ſtate, or the ſo- 
vereign. Every thing that belongs to the nation is ſubjed 
to repriſals, as ſoon as it can be ſeized, provided it be not 
2 a depoſit truſted to the public faith. This depoſitum is 
found in our hands, only in conſequence of that conh- 
dence which the proprietor has put in onr good faith; 
and it ought to be reſpected, even in cafe of open war, 
Thus, it is ufual to behave in France, England, and elſe- 
where. with reſpect to the money which „ 
Fra ang a: 


He who makes uſe of cept pads nation, onthe 


tely, cannot be taxed 
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of another: for in this caſe the ſovereign is to recompenſe 
thoſe of his ſubjects on whom the ripriſals fall; this is a 
ideal bp Beate eee hae pot ; 
to ſupport his quota. 

It is only ee ee date, thet allthe e $. 346. 
the individuals is conſidered as belonging to the nation, Jg, en, 
Sovereigns tranſact their affairs between themſelves, they „ 
carry on buſineſs with each other directly, and can only 
conſider a foreign nation as a. ſociety of men who have 
only one common intereſt. It then belongs only to fove= * 
reigns to uſe and order repriſals on the footing we have 
juſt explained. Beſides, this, violent meaſure approaches 
very near to an open rupture, and is frequently followed 
by it. It is then of too great conſequence to be abandoned 
to private perſons. Thus we ſee that in all civilized Rates, a 
ſubject who. thinks himſelf injured by a foreign nation; 
has recourſe to his ſovereign in order to obtain the permiſ. 
fon of making repriſals. nn | 
letters of marque. 1 

We may uſe repriſals again& « aetion-poe eghy forthe 5s 3679 
actions of the ſovereign; but alſo for thoſe of his ſubjects; SI 
md this takes place when the ſtate, or the ſovereign, has fene 
2 ſhare in the actions of his ſubjects, and takes it upon 3 
himſelf 3 which he may do eee — theln- 
= has VI. e a 


e wire or 
makes repriſals not only for his own affairs ; but alſo for | 
C0 
e eee 5 
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da © to nt reprifila wad > a nation in tha of 1. 9 348. 
reigners, is to ſet himſelf up for a judge between that na- eros | 
tion and theſe foreigners ; which no ſovereign has a right er, mw 
to do. FFF 8 -ith +}; 

neceflary, 
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RMINATING- - kenn 
neceſſary, that hey ſhould be founded on a denial of jul. 


tice, which has already happened, or probably "feared 


=. 343. :). Now what right have we to judge, whether the 


complaint of a ſtranger againſt an independent tate is 


juſt, if he has really been denied juſtice ? If it be objedted, 


Porno ” that we may eſpo 


the quarrel of another ſtate in à war 


25 * that appears to us to be juſt to give it ſuccours, and even 
join with it; the caſe is different. In granting ſuccours 


againſt a nation, we do not ſtop its effecte; or its men, 


who are with us under the public faith, and in declaring 


Var, we ſuffer it to withdraw its ſubjects and effects, as 
Vill be afterwards ſhewn. In the caſe of repriſals granted 


dtztat of war. We cannot juſtify, by the ſame reaſonz, 
repriſals ordered in favour of foreigners. For the ſecurity 
wee owe to the ſubjects of a foreign power does not depend, 

2 zs a condition, on the ſecurity which that power fhould 


to our ſubjects, a nation cannot complain, that we vo- 


late the public faith in ſeizing its men or its effects; be- 
cauſe we owe no ſecurity to theſe effects or to theſe men; 


but upon a juſt ſuppoſition that they will not firſt violate, 


with: reſpe& to us or our ſubjects, the rules of juſtice, 
which nations ought to obſerve towards each other: if they 
violate them, we have a right to bring them to reaſon, 
and the way of repriſals is more eaſy, ſafe, and mild, than 


Fa give to all other nations, to men who do not belong to us, 
and are not under our protection. England having in 


1662 granted repriſals againſt the United Provinces, in 
favour of the knights of Malta, the ſtates of Holland ſaid, 
with reaſon,” that according to the law of nations, repri- 


ſals could only be granted to maintain the right of the ſub- 


2 who 5 
ing giyen 6 


jects of the ſtate, and not for an affair in ene: _ 


tion had no concern (a). 2 Tt, 


The private a by their Ae! e 
room een, are at leaſt to e 
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them to do it. For we are under an obligation to re- _—_ thoſe 
pair the damage we have occaſioned: by our own fault. * 
And as the ſovereign in refuſing juſtice to the aa, | 
has drawn repriſals upon his ſubjects, thoſe who were the 


firſt cauſe of them, do not become the leſs guilty; the 


fault of the ſovereign does not exempt them from repair- . 


ing the conſequences of theirs. However, if they were 


ready to give ſatisfaction to him whom they had injured 
or offended, and their ſovereign had hindered their doing 
it, they are only bound with reſpect to what they are 


obliged to do, to prevent repriſals, and the ſovereign is 


to repair the ſurplus of . the een 50 _ 
own fault (5 345. (2-4 ; 


We 1 aal 6 343. ) ta we e not to — re- 


priſals, till we are unable to obtain juſtice. Now juſtice 
is refuſed ſeveral ways: Virſt, by a denial of juſtice pro- 
perly ſo called, or by a refuſal to hear your complaints, 
or thoſe of your ſubjects, and by not admitting them to 
eſtabliſh their rights before the ordinary tribunals. Se- 
condly, by affected delays, for which no good reaſons can 
be given: delays equivocal to a refuſal, or ſtill more 


ruinous. Thirdly, by a judgment manifeſtly unjuſt and 


partial, But it is neceffary that this injuſtice ſhould be 
evident and palpable. In all caſes ſuſceptible of doubt, a 
ſovereign ought not to-liſten to the complaints of his ſub- 
jets againſt a foreign tribunal, -nor to attempt to deliver 
them from the effects of a ſentence paſſed in due form. 
This would be the means of exciting continual troubles. 
The law of nations preſcribes to different ſtates a recipro- 


cal reſpe& to the juriſdiction of each, from the ſame rea 


definitive ſentence, . paſt in due form, ſhall be eſteemed 
juſt. The obligation is neither ſo expreſs, nor ſo exten- 
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| five between nation and nation; but it cannot be denied, 
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. that it is highly ſuitable to their repoſe, and their duy 


with reſpect to human ſociety, to oblige their ſubjects in 

all doubtful caſes, and at leaſt where there is a manife} 
injury, to ſubmit to the ſentences of the foreign tribuny, 
before which they ——_— their affairs." ee 


$ 84.) 
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to oblige it to do juſtice, we may, for the ſame reaſon, at- 


reſt ſome of the citizens, and not releaſe them till we hare 
received. intire ſatisfaction. This is what the Greeks 
called Algwanhia, the taking of men. At Athens the law per. 
mitted the relations of him who had been aſſaſſinated in 
a foreign country, to ſeize even three, of the natives 
of that country, and to detain them till the murderer 
was puniſhed, or delivered up (a). But according to the 
manners of modern Europe, this method is ſeldom put in 


pracrice, except to obtain ſatisfaction for an injury of the 


ſame nature, that is, it is done to oblige a ſovereign to 


| e eee e unjuſtly. 


Moreover, the ſubjes thus fd hah 8 


ly as a ſecurity to oblige a nation to do juſtice, if their ſo- 
vereign is obſtinate in refuſing it, we cannot take away 
their lives, nor inflict any corporal pain upon them for 
refuſal of which they are not guilty. Their fortunes, 
their liberty itſelf, may be bound for the debts of the ſtate; 
but not life, of which man has not the power of diſpoſing. 
A ſovereign has not the right to.deprive thoſe of life who 
are the ſubjects of him who has done him an injury, except 
when area en eG A 
aan 
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But 
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But n.. + is tic ates $ 352. 
who reſiſt the execution of this right, and uſe as much 2 - 
a5 is neceſſary to ſurmount their unjuſt reſiſtance. It is 3 e. 
then permitted to repulſe thoſe who undertake to oppoſe = 
the making juſt repriſals, and if it be neceſſary to go fo 
far as even to deprive them of life, none can be accuſed . 
of this misfortune 3 but their unjuſt and inconſiderate re- 
ſtance. . In ſuch a caſe Grotius would. have them rather 
abſtain from making repriſals (a). Among private perſons, 
and for things that are not of extraordinary conſequence, ' 
it is certainly worthy, not only, of a Chriſtian, but in 
general of every good - natured man, rather to abandon 
his right, than to kill him who makes an unjuſt reſiſtance. 
But this is not the caſe with ſovereigns. It would be of 
too great conſequence for them to ſuffer themſelves to 
be braved... The true and juſt welfare of the ſtate is the 
grand rule: moderation is always laudable in itſelf z but 
the conduQtors of nations ought to make uſe of it only ſo 
far as it is conſiſtent with the e had ſafety of 
their people. 
After having ſhewn that it is Apen to make 1 9 353. 
lals, when we can no otherwiſe obtain juſtice, it is. eaſy JS rote 
to conclude from thence, that a ſovereign has no right cauſe for 1 
to oppoſe force, or to make war againſt him Who, in 
ſuch a caſe, by ordering the making of repriſals 7 ex- 5 
erciſes his juſt right. | | 
And as the law of harkanlty: tas to nations no 354. 
leſs than to individuals, the mildeſt meaſures, when they How we ought 
are ſufficient to obtain juſtice; whenever a ſovereign ice rf 
can, by way of reprifals, procure a juſt recompenſe, fals, oratlengeh 
or a proper ſatisfaction, he ought to make uſe of this to ter int » 
method, which is leſs violent, and leſs fatal than war. 
To this purpoſe I cannot avoid mentioning an error here, 
which is too en to be Ne deſpiſed. * it. 
(e De Ben Pacie Li. mr. Chap. Il. $. 6. £ 
Tr” happens 


434 
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| happens that a prince having reaſo to complain of ſome 
injuſtice, or ſome acts of hoſtility, and not finding his 
adverſary diſpoſed to give him ſatisfaction, determines 
to make uſe of repriſals, to endeavour to oblige him to 
lüiſten to juſtice, before he comes to an open rupture: 
if he ſeizes his effects, his veſſels, without declaration 
of war, and keeps them as pledges: you hear certain 
men cry out, that this is robbery. If this prince had 
immediately declared war, they would not have faid 
a word; they would perhaps have praiſed his conduct. 
Strange forgetfulneſs of reaſon, and of the Juſt princi- 
' ples of humanity ! Is not this ſaying, that nations ought to 
follow the laws of chivalry, to challenge each other 
to the liſts, and to decide their quarrels like two brayoes, 
in a duel? Sovereigns ought to reſolve to maintain the 
rights that belong to the ſtate, and to endeavour to 
obtain juſtice by uſing lawful methods, and always 
preferring the mildeſt: once more, it is extremely evi- 
dent, that the repriſals of which we are ſpeaking, are 
means infinitely more mild and leſs fatal than war. But 


as they often lead to it, between powers whoſe forces are 
nearly equal, they ought not to engage 1n it till the laſt ex- 


tremity. The prince then who attempts this method, in- 
| ſtead of entirely coming to a rupture, is doubtleſs worthy 
of praiſe on account of his moderation and prudence. 

| Thoſe who run to arms without neceſſity are the ſcour- 
ges of the human race, barbarians, enemies to ſociety, 
and rebels to the law ws nature, or rather to 5 common 
Father of mankind. 

There are caſes, however, in which ies would 
In juſtly condemned, even when a declaration of war 
would not be ſo, and theſe are preciſely thoſe in which 
nations may with juſtice take up arms. When it relates 
to differences not on an act of violence, or of an injury 
received, but of à conteſted right; after having in vain 
attempted ways of reconciliation, or pacific meaſures of 
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me obtaining juſtice, it is a declaration of war which 05. 85 
his to follow, and not pretended repriſals, which i in ſuch a 

nes caſe would only be real acts of hoſtility, without a declara- 

to tion of war, and would be contrary to the public faith as 

e well as to the mutual duties of nations. This will more 

on evidently appear, when we ſhall have explained the rea — 
in ſons which eſtabliſh the obligation of OF" war before 

ad acts of hoſtility are begun (5). 

1d But if from particular conjectures, and from the ob- 

t, ſtinacy of an unjuſt adverſary, neither repriſals nor any 

th of the methods of which we have been treating, are ſuf- 

to ficient for our defence, and for the protection of our 

r rights, there remains the unhappy and ſad reſource of 


$, war, which will be the ſubject of the 3 Book. 
ie | : | 
0 e (9) See Bud Chop, IV 
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« its right by force.” We alfo underſtand by 

this term, the aft itſelf, or the: niarmer of proſecuting 2 

proper, in à treatiſe on the lu df wm, to underſtan - 

this term in the ſenſe we have given ite "IT vis 53, it 33 FNC” 
Public war is that betwirt nations es ſovereigns, and 6. + 

caried on in the name of the publit power, and by ite ot public war. 

order. e e n 4 t©-conſider : private — 
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In treating of the law of ;ſafety, we have' ſhewn that 
nature gives men a right to-uſe' force, when it is neceſ. 
ſary for their, defence, and the preſervatign *of their 


Caged ; rea- 
ſon demonſtrates it, and nature herſelf has engraven it 


on the heart of man. Some fanatics indeed, taking li- 
terally the moderation recommended in the Goſpel, have 
idly ſuffered, themſelves to be murdered, or their houſes 


. pillaged, rather than oppoſe force to violence. But we 
/ need not be under any apprehenſions that this error will 


make any great-progreſs--. Moſt men will-naturally de- 
fend themſelves and their 3 happy if they were 


neceſſity. To mark theſe juſt limits; to- moderate by the 
rules of juſtice, equity and humanity, a right in itſelf 


melancholy, og too often neceſſary, is the intention 


of this third bog 
As -nature has given to men the right of A force, 


. to only when it becomes neceſſary for their defence, and 
the ſovereign 


| Power. 


the preſervation of their rights (Book II. 5 49, &c.) the 
inference.) is manifeſt, that ſince the eſtabliſhment of po- 
litical ſocieties, a right ſo dangerous in its exerciſe, no 
longer remains with private perſons, except in thoſe 
Narr rencoumete/where-ſociet cannot m—_— 125 
— of ſociety, public: eee 
this dieses of the citizens, repreſſes violence, and 
checks the inſults of revenge. If a private perſon in- 
tends to proſecute his right againſt the ſubject of a fo- 
reign power, he may apply to the ſovereign of his adver- 
ſary, or to che magiſtrates inveſted with the public au- 
. and if he is denied juſtice by them, he is to hare 


' recourſe to his proper ſovereign, who is obliged to m 


ee Pen cee to the ho 42 ores "re 


the juſt, limits which 
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tect him. It would be too dangerous to give every ei⸗ 


tizen the liberty of doing himſelf juſtice: againſt foreign- | 


ers; as every individual of a nation might involve it in 


war. And how could peace be preſeryed. between na- 
tions, if it was in the power of every man to diſturb it ?. 
A right « of ſo great moment, the right of judging when 
ther a nation has a real cauſe of complaint; whether its 
caſe allows of uſing force, and having recourſe to arms; 
whether prudence admits, and whether the welfare of the 

tate demands it; this right, I. ſay, can belong only to 


the body of the nation, or to the ſovereign, its repreſen-, 
tative. It is doubtleſs one of theſe, without which there 
can be no ſalutary government, and are therefore, called. ' 


rights of majeſty (Book I. 945. 


1 


Thus the ſovereign power has alone authority to nas 


But as the different rights which conſtitute this 


Ks originally reſident in the body of the nation, 


| may be ſeparated or limited according to the will of the 


nation (Book I. 9 31, 45.) we are to ſeek the power of 


making war in the particular conſtitution. of each ſtate. 


The Kings of England, whoſe power is otherwiſe ſo li- 
mitted, having the right of making war (a) and peace.— 
Thoſe of Sweden have loſt it. Indeed the ſplendid, but 


deſtructive exploits of Charles XII. ſufficiently warranted 


the ſtates of the kingdom to reſerve to themſelves a * 
of ſuch importance to their ſafety. _ | 
War is either defenſi ve or fenſive. He mhockeney 
arms to repel the attacks of an enemy, e on a de- 


fenlive war. He who firſt takes up arms, and attacks 


a nation that lived in peace with him, makes an offen- 
live war. The object of a defenſive, war is merely ſim» 
ple; it is no other than eee that of offenſiye 


(a) I here ſpeak of the right con- itt the concurrence of the” par- 


bdered in itſelf ; but as # King of liament, his right of + war is 
England can neither raiſe money nor. on A ſlender dow, ve, unleſs the 
Ways, to take OR, _ Scents with fupplics. 


war 


$5. 
Of War oſſen- 
ſive and deen 
ſve. 
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46. 
Ofthe inſtru- 


eee 


War varies with the different affairs of the nation But, 
n general, it relates either to the purſuit: of fome right 


or to ey. One nation attacks another either to obtain 
ſomething it claims, revenge an injury received, pre- 


vent what its adverfary is preparing to execute, or avert x 


danger with which it is menaced by the other. I 00 
not here ſpeak of the juſtice of war, that will make the 
ſubject of a particular chapter; all T here propoſe is to 
vindicate, in general, the ſeveral views and intentions 
for which a nation takes up arms; intentions which may 
furniſh lawful reaſons, or unjuſt pretences ; but which 
are at leaſt ſuſceptible of a colour of right. I do rot 
therefore place among the objects of offenſive war, con- 


queſts or the deſire of invading the property of another: 


ſuch a latitude, deſtitute even of pretence, is not the ob- 
ject of a formal war, but that of a . eg we ſhall 
a in de dos 9. place. rand 
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— ſovereign is the real author of war, which 
is carried on in his name, and b bie "order 
The troops, officers, ' ſoldiers, . and, in general, al 
by whom the ſovereign makes war, are only inſtru- 
ments in his hands. They execute his will and not 
their own. The arms and all the apparatus of things 
uſed in war, are inſtruments of an inferior order. It is 
neceſſary with regard to queſtions that will occur in the 


ſequel, to determine preciſely what the particulars are 
belonging to war. Without entering here into any de- 


tail, 


— 


LL. an ts an os wr 


"I 


. 


l, 


: . 83 5 8 2 * 1 Y $8 4% & $2 4 ; . , 2 
* Þ OF 285 8 pomp ien * 1 Jab 1 
in 6 WAR, & 


is to be claſſed among the inſtruments of war; and 
things which are at all times of equal uſe, as proviſions, 
belong to peace; unteſs it be in certain particular junc- 
tures, when thoſe particulars appear to be abſolutely de- 
ſigned for ſupporting the war. Arms of all kinds, artil- 
lery, Fun- poder, falt⸗petre, and the other ingredients 
of which it is made, ladders, gabions, tools, and other 


| implements of a ſiege; materials for building ſhips of 


war, tents, ſoldiers, clothes, Kc. theſe always belong to war. 
As war cannot be carried on without ſoldiers, it is evi- 


dent, that whoever has the right of making war, has alſo 


naturally that of rdifing troops. The latter then be- 
longs likewiſe to the "ſovereign (4 4.) and is one of his 
prerogatives. (Book I. F 45.) The power of raifing 
troops, or compoſing an army, is of too great conſe- 
quence in 2 ſtate to be entruſted to any other than the 
ſovereign. | The ſubaltern powers are not inveſted with 
it; they exerciſe it only by order or commiſſion from the 


ſovereign. Butit'is not 5 neceſſary that they ſhould 


have an expreſs order. On ſuch urgent exigencies, 
when there is no waiting for the ſupreme order, the go- 


vernor of a province, or the commandant of a place, may 


raiſe troops for the defence of the city « or province com- 
mitted to their care; and this they do by virtue of the 
power tacitly n them 125 their commiſſion, , in n caſes of 
this nature. e 8 

1 fay that this Ale power is the appendage of 


the ſovereign; it makes a part of the ſupreme preroga- : 
tive. But we have already ſeen, that thoſe rights, the 


aſſemblage of which conſtitute the ſovereign power, may 


be divided (Book I. $ 31. 45.) if the nation deſire it. * 


may then happen that a nation does not confer on its 


head a right ſo dangerous to liberty as that of raiſing and 


ſupporting troops; or at leaſt limits the execution, 


making, i it depend on the conſent of its repreſentatives. 


The 


on foot. ee 90 cp . An Aue Bein nn, ONE! 


Every member ol a ſociety Edge to ee = 
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| Obligations of ſend the ſtate as far as he is c: 


** 


* hasalſo, indecds t grating wommniths 
troops 5, but he n 9 
75 Ken 7 * 


otherwiſe be maintained ; 5. and this c concurrence 3 the 
common defence is one of the principal intentions, of 


every political; aſſociation... Egery man capable of carry. 
ing arms, ſhould take them up, at ooh, order af him | 


8. who has the Power of making A 1 2 


99. 


Of enhfting, or ber, on a declaration of war, was: 2 ſoldier; * the whole ; 
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Whether there 
are any exemp- 


tions from car- 


Wing arms. | 
7 A 


In ancient times, eſpecially i in 


community took up arms, and followed to the 
Soon after à choice was made, and armies 
picked men, the remainder of the people purſuing their 


common occupations. At: preſent. the uſe of regular 


troops is almoſt every where adopted, eſpecially i in pow- 
erful ſtates. The public authority raiſes ſoldiers, diſ- 
tributes them into different bodies, under the com- 


* 


mand of generals and other officers, and keeps them on 


feot as long as it thinks neceſſary. As every citizen or 


ſubject i is obliged to ſerve the ſtate z the ſovereign. bas 4 
Tight, in caſe of neceſſity, to enliſt whom he pleaſes. 


But he ſhould chooſe only ſuch as are proper for the oc 
cupation of war; and jt is highly proper to takes. i far 


as poſſible, only volunteers, who! 8 ali 
compulſion. 5 | 


rules m_ be general, and formed on what is moſt com- 
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No perſon is "naturally. exempt fro ws up arms in 


defence of the ſtate 3 the obligation of « every. member of i 
ſociety being the ſame. . They only are. excepted who 
are incapable of handling arms, or ſupporting the fatigues 
of war. This is the reaſon Why old men, children, 
and women are exempted. There are indeed women 
as brave and robuſt as men, but this is. not uſual; and 5 


1 


> Cs: Oc. 
des, women 1 


vices in ſociety 3 and the mixture of both ſexes in armies ; 
would be attended with too many inconyeniencies. 
A good goyernment ſhould, as far as poſſihle, employ. 
all the citizens, diſtribute the poſts and employments in 
ſuch manner, that the ſtate may be the beſt ſecured in all | 
its affairs. Therefore When not compelled by neceſſity, . 
it ſhould. exempt. from military ſervice, all who are em- 


ployed in ſtations uſeful or neceſſary to ſociety. 


trates ene ee rere their whole time not 
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The dergy cannot hn lian oy ne "arr | 
gate to themſelves. a particular exemption. To defend 
one's country is an action not unworthy: of the moſt ſa- 
cred hands. The canon law, by prohibiting eccleſiaſtics 
from ſhedding human blood, is a convenient invention 
for ſhielding. from danger thoſe who are often ſo. cager in 
' kindling the flame of diſcord, and exciting bloody wars. 
Indeed the reaſons alledged above in fayour of the ma- 
giſtrates, plead alſo in behalf of that part of the clergy who 
are truly uſeful 3 thoſe who teach religion govern the 
church, and celebrate the- public-worſhip (a). WF": 19a 

| But, thoſe immenſe; multitudes of uſeleſs religious, 
who, under pretence of dedicating themſelves to God, 
in effect give themſelves up to an effeinate idleneſs, by 


160 Formerly biſhops. went to war 
in virtue of their fiefs, and carried 


vith them their vaſſals. "The Daniſh : 
.; himſelf ina military capacity at the 


Nag ne generalof king Valdemar. 4 


and Sourdis archbiſhop of Bourdeaux, 
appeared in arms under the miniſtry 
of cardinal Richelieu, who alſo ated 


attack of the paſs of Suſa. This is 


an abuſe which the church very juſtly 


Abſa- oppoſes. A biſhop makes a better 
wards 9 . 


the uſe of regular troops 
put a period to this feudal ſer- 
= "ow have LON OR OS 


martial 


ſome 
3 at the head of ur- 


prelates, who have 
cardinal de la Valette, 


appearance in his dioceſe than in the 
army, and at preſent, ſovereigns are 
in no want of generals and officers, 
© who will perform Tides buſineſs more 


effeftually than can be expected from 
churchmen. In ſhort, let every per- 


. fon keep to his ſtation, All I diſpute 
with the clergy is an exemption of 
right, and in caſes of neceſſity. 


what 
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Soldiers pay 


and quarters. 


to the ſtate ? And if the prinee evempts them from mi- 
tary ſervice, does he not injure the other members, on 


tend to adviſe à prince to fill his armies with monks, but 


from it injurious and ill grounded privileges. Hiſtory 
Wich which he knocked down the enemy, to avoid" the 
| regularity of ſhedding their blood; It would be much 
more reaſonable if, in order to exempt the religious from 
a Highly commendable, condeſcended to perform this tak 


| | mous ſiege, where che religious have done good ſervice ie 
in defence of their country. When the Turks beſieged 


all, according to their reſpective ſtrength or ſtation, con- 


whom 1s ſtill more culpable, I mean that uſeleſs multitude 
of footmen, who fill the houſes of the great and wealthy ; 


| battle of Bourines 


n d Wey procend en /protbjaitre porditibes 


whom he thus throws che whole burden? I do nok pre 
gradually to diminiſn 2 uſeleſs claſs" of men, by taking 


mentions a martial biſhop (50, whoſe weapon was a Club, 


carrying arms, they were employed in laborious Works 
for the relief of the ſoldiers. Many have, with a zeal 


in caſes of neceſſity. I could mention more than one ſa- 


Malta, the cedlefiaſtics,” the women, the very children, | 


tributed to that glorious defence, which baſfſed all the u. 
tempts of the Ottoman empire.” ' tot 07 HO heroin actmorttiy 
There is another claſs of idle perſons, An net 


a claſs whA by their calling wren pine bee he _ 
ing the luxury of their maſter.” | | 
Among the Romans, while de poogteFervod th- 
Says in war, their ſervice was gratuitous ; but. when: a 
choice is made, and ſtanding armies are formed, the 
ſtate is to pay them: no perſon owing more than his 
quota of the public ſervice: and if the ordinary revenues 
are not ſufficient, it muſt be provided for by impoſts. 
It is juſt that FRY, who 40 not n are ans A: 
„ | 


(3) A biſhop of Pont win Pip Ao as, He fo 


eee there — 
ity of quartering him. This burden naturally falls on 


houſe-keepers v but as it is attended with many inconve- 


niencies to the people, it becomes a. good rince, or 
wiſe and equitable; government, to caſe them of it as far 
as poſſible, The King of France has taken care of this 
by building handſome, and convenient. eke many 
places for quartering the garriſon. 

The aſylums prepared for ſoldiers _ even . 
who are grown old in the ſervice, or whom fatigues or 
the enemy have rendered. incapable. of providing ſubſiſt- 
ence. for. themſelves, may be conſidered: as part of the 


$ 12. : 
Of hoſpitals for 
invalids, - 


military pay. The ſplendid, ſtructures, and the ample 


proviſion made in favour. of invalids, both in France and | 


England, do honour. to the ſovereign; and the nation, 


which thus liberally diſcharge a ſacred debt. The care 
of theſe unfortunate victims of war is the indiſpenſable 
duty of. every ſtate, in proportion to its ability. It is 


contrary, not only to humanity, but to the ſtricteſt jut 75 


tice, that generous, citizens, heroes, ho have ſhed their 
blood for the ſafety of their country, ſhould be left to 


periſh with want, or unworthily forced to beg for a ſubſiſt- 


ence... The honourable maintenance of ſuch perſons 
might very properly, be.impoſed upon rich convents, and 
large eccleſiaſtical, benefices. Nothing can be more juſt 
than that thoſe citizens who are , exempted from all the 


Anngers of wars, ſhould beſtow part of their ame 


relief of their valiant defenders. 

_ Mercenary ſoldiers are foreigners rally engaging 
to ſerve the ſtate for money, or a ſtipulated pay. As 
they owe no ſervice to a ſovereign, whoſe ſubjects they 


$ 13, 


are not, the proſpect of advantage is their ſole motive. 


By enliſting they incur. the obligation of ſerying. him, 
and the prince on his part — them conditions which 
are ſettled in the capitulation, This capitulation being 


n and meaſure of che reſpeQive EE 
1 rig ts 


4 


Tights of the\ contin Attics, is to be 

ſerved. The complaints of the Sei Hiſtorians apainf 
ſome Swiſs troops, which on ſeveral o6caſions habe for- 
merly refuſed to march againſt the enemy, and hae 
even withdrawn, becauſe they were not paid: theſe com. 
Plaints, Tfay, are equally ridiculotis and unjuſt. 

is one of the parties more ſtrongly bound by a capitula- 
tion than the other? if a prince fails of performing what 
be promiſed, foreign ſoldiers are diſcharged from any 
farther duty to him. I own it would be ungenerous to 
forſake a prince When, by an accident, and without any 
fault of his own, he ſhould for à time be unable, or not 
in a condition to make good his payments 5 circumſtan. 
ces may happen when this inflexibility muſt be conſidered, 
if not ſtrietiy unjuſt, at leaſt as very contrary to equity; 
dut chis was never the caſe of the Switzers. They 


517% 


muſter after a failure of payment, and when 
| ceived the good intentions of 2 ſovereign labouring i un- 
der a real inability of ſatisfying them, their patience 
and zeal always ſupported them under ſuch difficulties. 
Henry the TVth owed them immenſe fums ; yet they did 
not, in his greateſt” neceſſities, abandon him: and that 
hero found the nation equally generous and brave. | 
here ſpeak of the 'Switzers, becauſe in reality they were 
often mere mercenaries. "But we are not to confound 
with the troops of this kind the Switzers, who at preſent 
ſerve different powers, with the permiſſion of their ſove- 
reign, and in virtue of alliances: ſubſiſting between thoſe 
powers and the Helvetic body, or ſome particular Canton. 
The latter are real ep e Fo DF: 9-4 bote. 
ee whom they ſerve. 
A great deal has been faid on the qlivltion; Mak 


the profeſſion of a mercenary ſoldier be lawful, or not [4 


or whether individuals may for money, or any other re- 


| ward, engage to ſerve a foreign prince in his wars? This 
_—_— 


| to abandon” the fervice at the firſt 


1 enter into lache engagements, 5 „ cont 
preſs or tacit conſent” of their ſovereigns, offend againft 
their duty as ſubjects. But if their Tovereign leaves them 
at liberty to follow their inclination for a military life, 
they are abſolutely free. Now, every free man may join 
himſelf to whatever ſoclety he pleaſes,” and which to him 
appears moſt advantageous. ' He may make its cauſe his 
own, and eſpouſe "Irs "quarrels. | He becomes in fore 
meaſure, at leaſt 'for a time, a member of the ſtate in the 
derte in which he Engaged 3 and as an officer is com- 
monly at liberty to quit the ſervice” when he thinks 
proper, and the ſoldier at the term of his engagement; b 
if therefore this ſtate embark in a War, manifeſtly unjuſt, 
the foreigners may quit its ſervice. And dus 7 mercenary ' . 
ſoldier haying now learnt the art of war, has rendered 
himſelf "capable of ſerring his country, e it re- 
quires bis aſſiſtance. The laſt conſideration will furniſh 
us with an anſwer to 4 queſtion propoſed i on this head : 
Whether the ſovereign may with equity and decency per- 
mit his ſubjefts to ſerve foreign powers indiſcriminately 
for money? He may, becauſe his ſubjects will by this : 
means learn an art, the thorough knowledge of which is 1 
both uſeful and neceſſary. The tranquillity, the pro- 
found peace, which Switzerland has ſo long enjoyed, in 
the midſt of all the commotions and wars which have 
agitated Europe; this long repoſe, I fay, would ſoon be- 
come fatal to it, did not the citizens, by ſerving foreign 
princes, qualify themſelves bed eve 1 on” wn 1 77 - | 
ſupport their martial ſpirit. e 
Mercenary ſoldiers engage them les, and edt - 6 
huntarily. The ſovereign has no right to compel fo- What 
reigners 3 he is not even to make uſe of artifice'or ſur- ing lach. 
priſe, for inducing them to engage in à contract, which, 
by em ſhould be founded W Cp 1-0 


1 
ba 
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OF 'THE. INSTRUMENTS [Book . 
As the * of leyying ſoldiers belongs ſolely. to the 
nation (5 7.) ſo no perſon is to enliſt ſoldiers in a foreign 
country, without the permiſſion of the ſovereign, and 
even with this permiſſion none but volunteers are to be 
enliſted; for the ſervice of their country is out of the 
queſtion here, and no ſovereign has a right to give or ſell 
his ſubjects to another. They who undertake to euliſt 
foldiers in a foreign country, without. the ſovereign's per. 
miſſion ; and in general, whoever alienates the ſubjes 
of another, violates one of the moſt ſacred rights both of 
the prince and the ſtate. It is the crime diſtinguiſhed by 
the name of Plagiat or man- ſtealin 1g, and accordingly is 
puniſhed with the utmoſt ſeverity i in every political ſtate. 

Foreign recruiters are hanged. immediately, and ver 
juſtly, as it is not to be preſumed that their ſovereign or- 
dered them to commit the crime ; and if they did receive 
ſuch an order, they ought not to obey. it; their ſovereign 
having no right to.command what is contrary to the law 
ol nature, It is not, I ſay, apprehended that theſe, re- 
cruiters act by order of their ſovereign, and uſually they 
who have practiſed ſeduction only, are, if taken, ſeverely 
puniſhed. If they have uſed violence, and made their 
eſcape, they are claimed, and the men they carried off 
demanded. But if it appears that they acted by order, 
ſuch a proceeding, in a foreign ſovereign is juſtly conh- 
dered as an injury, and as a ſufficient cauſe for declaring 
war againſt him, unleſs. * condeſcends to make ſuitable 


repaxation. 


All ſoldiers, natives or 1 are to take a an oath 
to act faithfully, and not deſert the ſervice, This is no 
more than, what they are already obliged to, the one as 
ſubjects, the other by their engagement; but their fide- 
lity is of ſo. great importance to the ſtate, that too many 
precautions cannot be taken for rendering it ſecure. De- 
ſerters ſhould be ſeverely puniſhed, and the ſovereign, 
where he judges it neceflary, may inflict capital puniſh- 
ment 
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ment on them. The emiſfaries who ſolicit them to deſert 


Gets ag the ene, mentioned in the 


" Cook e and e e fo Safe i in all 3 


ire no where ſo neceſſary as in an army. The ſovereign 
| ſhould exactly ſpecify and determine the functions, duties, 
and rights of military perſons, as ſoldiers, officers, com- 
manders of parties, and generals. He ſhould regulate and 


fix the authority of commanders. of all degrees, the puniſh- 
ments to be inflicted on offences, the form of trials, &c. 
The laws and orders relative to my ſeveral e 
form the military code. 


Theſe regulations, the particular 0 of which | is to main- 


tain order in the troops, and to render them capable of 
performing the beſt ſervice, conſtitute what is called mili- 


— 


918. 


Of military dif 


cipline. 


tary diſcipline. This is of the laſt importance. The 
Switzers were the firſt among the modern nations that 


revived it. It was a good diſcipline added to the bravery 
of a free people, that even in. the infancy of the republic, 


produced thoſe ſignal advantages which aſtoniſhed all Eu- 


rope. Machiavel, in his diſcourſe on Livy, ſays, That he 
Switzers are the maſters of all Europe in the art of war. The 
Pruſſians have very lately ſhewn- what may be expected 


from a good diſcipline, and aſſiduous exerciſe : ſoldiers, 


collected from all quarters have, by the force of cuſtom, 


and the influence of command, performed all that could 


be expected from the moſt zealous and affectionate ſub- 
jects. 


Every military officer, from the e to the e 


enjoys the rights and authority aſſigned him by the ſo- 


vereign; and the will of the ſovereign in this reſpect is 


known by his declarations of the nature of their reſpec- 
tive functions, as expreſſed either in their .ccommiſſons 


he confers, or the military laws, where it is inferred by 


former examples. For every man enjoying a poſt is pre- 


ſumed to be inveſted with all the powers neceſſary 
G 8 a for 


919. 
Of the ſubal- 
tern powers in 
war. 
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5 20. 
How their pro- 
miſes bind oo 


1 diſcharging properly the Eve cove functi 
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Thus he a. « A crab Ls hike 


f fimple and unlimited, gives him an abſolue power over 

che army, the right of marching it whither he thinks proper 
of undertaking ſuch operations as he ſhall find conduriye 
to the ſervice of the ſtate, &c. His power indeed is oſten 
limited; but the example of Marſhal Turenne fuffi 


ſhews, that when the ſovereign is well aſſured of his b. 
ing made a good choice, the beſt thing he can do in this 
reſpect is to give the general an unlimited power. Had 


the operations of the Duke of Marlborough depended on 


the directions of the cabinet, there is little probability that 


all his campaigns would have been crowned: with oak dif 
. e . 


When a governor is beſieged in the this where he 
commands, and all communication with his ſovereign cut 


off, that very circumſtance confers on him the whole au- 
thority of the ſtate. 


Theſe particulars merit the a attention, 2s they 
furniſh a prineiple for determining what the ſeveral com- 
manders in war may execute with a ſufficient power. Beſides 
the conſequences to be drawn from the very nature of the 
employments, and the general cuſtoms, muſt be alſo con- 


_  fidered here. If it be known that the officers of a particulzr 
nation, in a certain rank, have been eonſtantly inveſted 


with fuch or ſuch powers, it may reaſonably be preſume! 


3 that the proton, we are Frgnged wg is furniſhed with the 
ſame powers. 


Whatever an | inferior officer, as 4 e within 
his department, promiſes conformable to the terms of li 
commiſſion, and agreeable the power he is naturally in 


veſted with by his office, and the duties committed to his 
: care, all this, I lay, is, from the reaſons we have before 
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given, promiſed in W 1 1 
reign, he is as fully obliged to perform it ng if he had im- ft 
mediately promiſed it in his own perſon, Thus a com- 
mandant capitulates for his place and for his garriſon, and 
what he has promiſed, the ſovereign cannot invalidate. 
In the laft war, the general who commanded the French 
at Lintz obliged himſelf to march back his troops on this 
ide the Rhine. Governors of places have often promiſed 
that, for a limited time, their garriſons ſhould not carry | 
arms againſt the enemy with whom they capitulated : and 
theſe capitulations have always been faithfully obſerved. 
But if an inferior officer exceeds the authority of his 


poſt, his promiſe becomes no more than a private engage- „ 
ment. It is a Sponſ only, which we haye already dif- then promites' 


ind theme 
cel IB. Il. Ch. TV.] This was the caſe of the fave.” 


Roman conſuls at the Furcz Caudinæ. They might agree 
to deliver hoſtages, and that their army ſhould paſs under 
the yoke, &c, but their power did not extend to 
their making N e took care to Ggnity to he 
Samnites. 

Fab e ay 1 
not, and thus deceives the party treating with him, Of a ſubaltern 
though an enemy, he is abſolutely reſponſible for the da- Numer who on 


| mage cauſed by his deception, and obliged to make ſatis- rity le bas not, 


faction. I fay, were it an enemy, for the faith of treaties + 
is to be obſerved between enemies, as all perſons of virtue 
agree, and as we ſhall prove in i. ſequel. The ſovereign | 

of this fraudulent officer is to puniſh him, and oblige him - 


to repair his fault. This is what the . 


juſtice, and his own character. 

Subaltern powers, by their dromiſes bind thoſe who | 923. 
are under their orders, with regard to all things within How they bind 
the limits of their poſts, and whilſt they have a right to ow ny 


command them; for with regard to ſuch paxticulars, 


au officer OY by the authority af his ſoyereign, and 
8 2 | which 
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never to be un- 


dertaken with- happy conſequences, mult agree, that it ſhould never de 
reaſons trovs undertaken without the ſtrongeſt reaſons. Humanity i 


| T bound to reſpect. 


tulation the governor of a place — a e 
for his eee eee 


havock and miſeries of war, when they might enjoy an 
' honourable and ſalutary peace. And if this imprudence, 


juſtice towards thoſe he attacks, what guilt does he incur, | 
Innocent people. The laughter of men, the pillage of | 
perſon that is killed. The violences, the crimes, the vati- 

the original author of them all. 'May this faint ſketch 


enterpriſes ſuggeſt to them a circumſpection proportional 
to the importance of the ſubject | 
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birants. 
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99 75 2 Cauſe of War. : 


OEVER forms to himſelf the idea of i war, con- 
| Gders its terrible effects, its deſtructive and un- 


- ſhocked at a ſovereign who without reaſon laviſhes the lives 
of his moſt faithful ſubjects, who expoſes his people tothe 


= 


this want of love for his people, be accompanied with in- 


or rather what a ſeries of crimes does he commit ? Beſides 
the misfortunes drawn on his ſubjects, for which he is at 
countable, he is guilty alſo of thoſe he carries amidk an 


cities, the devaſtation of provinces, are his crimes. He 
is reſponſible to God, and accountable to man, for every 


. „ Þ 20 T2. =D 


ous diſorders attendant on the licentious tumult of arms, 
pollute his conſcience and blacken his account, as he is 


affect the hearts of the leaders of nations, and in military 


e 


Were 
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Were — they would terminate 
conteſts by the arms. of reaſon only: natural juſtice 2 


2 wretched expedient againſt thoſe who ſpurn 


18 


at juſtice, and refuſe the remonſtrances of reaſon; but 
(his is the ultimate method to which a nation muſt have 


ity would be their rule, or their judge. Force tives for mate 


ing war. 


recourſe, when every other proves ineffectual. It is only 


in extremities that a juſt and wiſe nation or a good prince 
has recourſe to it, as we have ſhewn in the laſt chapter of 
the ſecond book. The reaſons which may determine us 
to have recourſe to/it are of two kinds. The one manifeſt 
that we have a right to make war when we have a lawful 
cauſe of it. Thoſe are called juftificatory reaſons. The 
other taken from fitneſs and advantage. Theſe ſhew whe- 


cher it be expedient for the ae to en a 0 | 


and are called motives, 


The right of uſing force or malling: war, 3 to na- 


tions no farther than is neceſſary to their defence, and the 
ſupport of their rights (Sect. 3.) Now any one attacking. 
a nation, or violating its perfect rights, does it an injury: 
from which time, and only from thence, this nation has a 
right to repel him, and reduce the agreſſor to reaſon. It 


has farther a right to prevent the injury on any appearance 


of it (Book II. Sect. go.). Let us then ſay in general, that 


the foundation or cauſe of every juſt war is injury, either 


already done or threatened. The juſtificative reaſons of 
a war ſhew, that an injury has been received, or ſo far 
threatened as to authoriſe a prevention of it by arms. It 


cipal in the war, and not thoſe who join in it as auxili- 
aries, Therefore i in judging whether a war be juſt, we 

muſt conſider whether he who undertakes it, has in fact. 
received an injury, or whether he be really threatened. 
And to know what | is to be reputed an 8 99 the rights, 


is however evident, that here the queſtion regards the prin- 
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properly called the 2. dd rights oi the nation, ſhout, FI of 

© known; theſe are of many kinds, and in great nunbe, con 
„„ 46. he they may all be referred: to the two general heads der 
which we have already treated ; and ſhall conſider fare y 


WY in the courſe of this work. Whatever 4966 U 
1 rights is an injury, and a juſt cauſe of war. 


927. The immediate conſequence of the ene is, | tha 4 
7 What war is 
unjuſt. a nation taking arms when it, has received no injury, ny 


s threatened with any, makes an unjuſt war. That natic 
to which an injury has been done, or is preparing to be 

done, has alone a juſt cauſe for making W. 
928. From the ſame principle we ſhall likewiſe infer the ji 
or re cad lawful ſcope of every war, which is, to revenge or pro 
vent injury. To revenge ſignifies here to proſecute the 
reparation of an injury, if it be of a nature to be repaired; 
or if the evil be irreparable, to obtain a juſt ſatisfaQion; 
or, if, requiſite, to puniſh the offender, with a view of pro- 
viding for our future ſafety. To all this we are authorized 
by the right of ſafety. (Book II. Sect. 49—52.) There 
fore we may ſet down this triple end as the diſtinguiſh 
ing characteriſtic of a lawful war. 1. To recover what 
belongs or is due to us. 2. To provide for our future 
ſafety by puniſhing the aggreſſor, or offender. 3. To de- 
fend ourſelves from an injury by repelling an unjuſt ris, 
lence. The two firſt are the objects of an offenſive, the 
third that of a defenſive war, Camiltus, when he wa 
going to attack the Gauls, conciſely repreſented to his 
ſoldiers all the caufes which can N a war; W 

| defends, repetique et ulciſci fas fit (a). © 

929. As nations or leaders are not only to make juſtice the 
pork htte. rule e arch „ 


tive reaſons and 

decent motives 
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up arms, that he has juſt cauſe for it. The proper mo- g 
tives ſhew that in the preſent caſe it is proper and expedi- 
ent to make uſe of his right. Theſe relate Mol 
zs the juſtiſicative reaſons belong to juſtice, „ : 

I call decent and commendable motives thoſe. derived. $ 30. 1 
from the good of the ſtate, from the ſafety and e 2 4 
advantage of the citizens. They are inſeparable PS * 'Y 
juſtificative reaſons, a breach of juſtice» being never truly 
advantageous. An unjuſt war may for a time enrich a na- 
tion, and enlarge its frontiers, but it thereby becomes odi- 
ous to other nations, and is in danger of being oppreſſed by 
them. Beſides, do opulence and extent of dominion al- 


| ways conſtitute the happineſs of ſtates? Amidſt the mul- 


titude of inſtances which offer themſelves here, I ſhall con- 
fine myſelf to the Romans. The Roman republic ruined | 
itſelf by its triumphs, the exceſs of its conqueſts and power. 
Rome, the miſtreſs of the world, when enſlaved by tyrants, | 
and oppreſſed by a military government, had reaſon to de- 1 
plore the ſucceſs of its arms, and to look back with regret 
on thoſe happy times when its power did not reach beyond 
Italy, or even when its eee Was W om 
vithin the circuit of its walls. - 
The unjuſt motives are all tanks as 3 no ede 
produce the good of the ſtate, which inſtead of being 
drawn from that pure ſource, are ſuggeſted by the violenſge 
of paſſions. Such are the arrogant defire of command, 
the oſtentation of power, the thirſt of riches, my | 
of conqueſt, hatred and revenge. 5 
The whole right of the nation, and e of the 931. 
ſovereign, proceeds from the good of the ſtate, and by this 2 4 
rule it is to be meaſured, The obligation of 1 lawful, and be 


motives faulty. 
and 


456 


had been Juſt: war is not made for the primary lawful 
cauſe, which the nation had to engage in it, that caufe | is 


citizens, to gratify his paſſions ? The ſupreme power i 
committed to him, only for the good of the nation; and be 


than ſuch a deſtructive inverſion of views, and it is re- 
markable, that on this account, the judicious Polybius 
terms Cauſes (a) of the war, the motives on which it is un- 
dertaken, and Pretences (5) the juſtificative reaſons 'al- | 


war of the Greeks againſt the Perſians was the trial that 
had been made of- their weakneſs, and Philip, or Alexan- 


their leaders; there are juſt cauſes of war, real juſtific- 
tive reaſons; and why ſhould there not be ſovereigns who 
| nt & conſider them as their warrant, when ory have 


% 


or THE 1osT CAUSES 1 | 


and mag the true good of the ſociety, and of th 
ſtate, gives the nation the right of taking up arms agaiuf 
him who threatens, or who attacks this valuable enjoyment, 
But if a nation, on an injury done it, is induced to take up 
arms, not by the neceſſity of procuring a juſt reparation, 
but by an unjuſt motive, it abuſes its right. The in juf- 
tice of the motive difgraces its quarrel, which Fn 


> 8 8 * * K A. 


now no more than the pretence. As to the ſovereign in par 
ticular, the head of the nation, what right has he to expoſe 
the ſafety of the ſtate, with the lives and fortunes of the 


— . 9. 


— — 


is to exerciſe it for no other end; it is the limit preſcribed 
to the very leaſt of his meaſures, and ſhall he take the moi 
important and the moſt dangerous from motives foreign or 
contrary to this great end ! Yet nothing is more common 


ledged in defence of it. Thus, ſays he, the cauſe of the 


der after him, took for pretences the deſire of avenging 
injuries, which Greece had ſo often ae, Le 1 | ug 
viding for its future ſafety. gs 

Let us however have a better opinion of nations and 


8 <0 Hillr Lib 1, Cap. VI. 
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besides reaſonable. -motives.. for — up armss We 
ſhall therefore call pretences the reaſons alledged 28 juſti- 
gcative, and which have only the appearance of ſuch, and 
xe abſolutely void even of the leaſt foundation. The 
name of pretenoes may likewiſe be given to reaſons true 
in themſelves, but which not being of ſufficient import- 
ance for undertaking a war, are made uſe of only to cover 
| 2mbitious views, or ſome other faulty motive. Such was 
the complaint of the Czar Peterl. that at his paſſing 
through Riga, ſufficient honours had not been paid him. 
His other ee an eke war n 1 1 an 
here omit. | 
E 270 at leaſt a 3 which unjuſt men oy 
to juſtice. He who covers himſelf with them ſhews {till 
ſome remains of modeſty. He does not openly trample | 
on what is moſt ſacred in human ſociety 3 he tacitly ac- 
knowledges that a ee nen een the e ing | 
tion of all mankind. 5; 
© Whoever undes a war, wh Font motives of ad- 633. 
vantage, without juſtificative reaſons,” acts without any a 
right, and his war is unjuſt. He who with juſt eagle of advantage. 
| taking arms ſhall yet begin a war only from views of in- 
tereſt, cannot indeed he charged with injuſtice, but he he- 
trays vicious diſpoſitions z his conduct is reprehenſibſe and 
ſullied by the badneſs of his motives, War is ſo dreadful 
a ſcourge that nothing leſs than manifeſt juſtice, joined to 
a kind of neceſſity, can authoriſe it, render it commend- | 
able, or at leaſt exempt us from blame and reproach. 
Nations which are always ready to take arms on any f 34. 
proſpect of advantage, are lawleſs robbers; but they of 2 * 
who ſeem to delight in the ravages of war, who ſpread without reaſon 
it on all ſides, without any other motives-than their fero- ana 8 
city, -are monſters, unworthy the name of men. They 
ſhould be conſidered as the enemies of mankind, in the 
ame manner as in civil an, Aſſaſſins and incendia- 
ries \ 


<< 


ries b pr — 
ticular victims of their violences, but likewiſe of the ſtate 


to which they are declared enemies. All nations have 2 


right to join in puniſhing, ſuppreſſing, and even extermi- 


nating theſe ſavages. Such were the Germans, mentioned 
by Tacitus ; ſuch thoſe barbarians who deſtroyed the Ro- 


man empire. Nor was it till a long time after their being 
converted to Chriſtianity that this ferocity wore off: ſuch 
have been the Turks and other Tartars, 'Genghiſkan, 
Timur-Bec, or Tamerlane, who like Attila were ſcourges 
'of providence, and who made war only for the luſt of mak- 
ing it. Such are in the poliſhed ages, and among the moſt 


_ civilized nations thoſe ſuppoſed heroes, whoſe ſupreme 
delight is a battle, and who make war from inclination 


purely, without any love to their country. ®  _ 
A defenſive war is juſt when made ab do K 
Jus a This requires no proof. Self- defence againſt 


unjuſt violence is not only a right, but the duty of a na- 
tion, and one of its moſt ſacred duties; but if an enemy 


making an offenſive war has right on his ſide, force cannot 


juſtly be oppoſed to him, as the defence then becomes un- 
juſt. For the enemy makes uſe only of his right. He 
took up arms to procure himſelf a juſt ſatisfaction, which 


was denied him; ande madd e e in the a 
- Tight, is a piece of injuſtice. 


9 36. s 
How it may be- 
come j 

inſt an of- 
fſenſive war, 


ieh at firſt 
p . | 
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invader a juſt ſatisfaction. If he will not accept it, a na- 
tion gains this great advantage of having turned the ba- 


lance of juſtice on its fide, and his hoſtilities being ren- 
dered unjuſt, as having no longer any foundation, may 
very juſtly be oppoſed. The Samnites, inſtigated by the 


ambition of their chiefs, had ravaged the lands of the allies 
of Rome; when they became ſenſible of their miſbeha- 
viour, they offered full reparation for the damages, with 


every. reaſonable ſatisfaction : but all their _— 
co 
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—— ———— ontius, 
general of the Samnites, ſaid to his men, « Since the Ro- 
| 4 mans are abſolutely determined on the war, neceſſity ' 


quibus neceſſarum 3 eee, eee 
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ing an inconteſtible right, and the obtaining a;juſt ſatis- 


it juſt, firſt, a right to be aſſerted; that is, that the demand 


uſe of force. It is a dangerous and terrible reſource. Na- 


i 


"uy N * 


it on our fide 3. arms become juſt and ſacred to 
1 who have no other reſoutce.” Juſtum oft bellum, 


relinquitur ſpes (a). | | 
For in order gh Juſtice es 832. 
the nature of the ſubject for which a nation takes up arms 2 872 A 
muſt be firſt conſidered. A nation ſhould be- thoroughly we nan? 
aſſured of its right before it proceeds to aſſert ĩt in ſo ter- 

rible a manner. If therefore the matter in diſpute be evi- 


dently juſt, as the recovery of property, the uſe of aſlert- 


faction for a manifeſt injury, where juſtice cannot be ob- 
tained otherwiſe than by force of arms; an offenſive war i 
is lawful. Two things therefore are neceſſary to render 


made on another nation be important and well- grounded. 
2. That this reaſonable demand cannot be obtained other- 
wiſe than by force of arms. Neceſſity alone warrants the 


ture, the common parent of mankind, allows of it only in · 

extremity, and when all others fail. It is doing wrong to a 

nation to make uſe of violence againſt it, before we know 

whether it be diſpoſed to do us juſtice, or to refuſe it. - 

They who without trying pacific meaſures, on the leaſt 

motive run to arms, ſufficiently ſhew that jultificative rea- 

ſons, in their mouths, are only pretences; they eagerly 

ſeize the opyortunity of indulging their paſſions, and of 

gratifying their ambition, under ſome colour of right. | 3 
In a doubtful caufe, when the rights are uncertaing 1 38. 2 

e of to: all CR mega cauſe. 1 
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is, 


OF THE JUST CAUSES [Book tit 


is, that the queſtion be diſcuffed. (Book II. Sect. 331.) 
And if it be impoſſible fully to clear it up, let the conteſt 
be terminated by an equitable treaty. If one of the par- 
ties ſhould reject theſe pacific meaſures of accommodation, 
the other is empowered to take up arms for reducing 
him to an agreement. And we muſt obſerve, that war 
does not decide the queſtion, victory only compels the van- 
quiiſhed to ſubſcribe to a treaty for terminating the differ- 


ence. It is an error, no leſs abſurd than pernicious, to ſay, 


that war is to decide controverſies between thoſe who, as 


is the caſe of nations, acknowledge no judge. It is force 


and prudence, rather than right, which victory uſually de- 
cClares for. It would be a bad rule of decifion, but it is an 
effectual way for compelling him who refiſts the forms of 
juſtice; and it becomes juſt in the hands of a prince who 


uſes it ſeaſonably, with diſcretion, and for a lawful cauſe. 


War cannot be juſt on both ſides; one claims a right, 
the other diſputes it; one complains of a wrong, the other 
denies any injury to be done. They are two perſons diſ- 
puting on the truth of a propoſition,” and it is impoſſible 
that two contrary ſentiments ſhould be true at the ſame 
It may however happen, that both the contending par- 
ties act with candor, and in a doubtful cauſe, it is ſtill un- 
certain which fide is in the right. Nations then being 
equal and independent (Book II. Sect. 36. & Prelim. Sect. 
18, 19.) ſo as not to claim a right of judgment over each 
other, it follows that in every caſe ſuſceptible of doubt, 
the arms of the two parties at war are to be accounted 
equally lawful, at leaſt as to external effects, and till the 
deciſion of the cauſe. This does not hinder other nations 
from judging it for themſelves, for knowing what they 


have to do, and aſſiſting that nation which ſhall appear to 
haye right on its ſide; neither does this effect of the inde- 


pendency of the nations diſculpate the author of an unjuſt 


But if he acts on hs 1 beende : 
* or error, the - ia of * arms is not _ 
imputed to him. 8 £5 
When an offenſive "FOR fois 3 its 1 eee 
of a nation, like every other War, it is to be founded on right 
and neceſſity. 1. On right; an injury muſt have been 
actually received. Injury alone being a juſt cauſe of war 
(Sect. 26.) the reparation of it may be lawfully proſecuted, 
or if by its nature it be irreparable, which is the caſe when 
puniſhment is to be admitted, a nation is authorized to 
provide for its own ſafety, and even for that of all other 
nations, by inflicting on the offender a penalty capable of 
correcting him, and ſerving as an example. 2. Neceſſity 
is to juſtify a war of this kind; I mean, that to be law ful, 
it muſt be the only way left for obtaining a juſt ſatisfaction, 
which implies a reaſonable ſecurity for the time to come. 
If this complete fatisfaction be offered, or if it may be ob- 
tained without a war, the injury is obliterated, and the 
right of ſurety no longer authorizes the proſecution of re- 
venge. (Book II. Sect. 49, 52.) The nation in fault is to 
ſubmit to a penalty which it has deſerved, and ſuffer it by 
way of ſatisfaction, yet no way obliged to give itſelf up to · 
dhe diſcretion of an incenſed enemy. Therefore, when 
attacked, it is to make a tender of ſatisfaction, aſk what 
penalty is required, and if no explicit anſwer be given, or 
the enemy is for impoſing a diſproportionate penalty, it 
then acquires a right of reſiſting, and defence becomes 
lawful. It is alſo manifeſt that the party offended has 
alone a right of puniſhing independent perſons z. we ſhall 
not here repeat what we have ſaid elſewhere (Book II. 
Sec. 7.) of the dangerous error, or extravagant pretence 
of thoſe who aſſume a right of puniſhing an independent 
nation for faults, which do not concern them; who extra- 
vagantly ſetting up for defenders of the cauſe of God, take 
on themſelves to puniſh the depravation of manners, or 


: \ 


7 religion of a people, we tothelr 
| "Hers AT ee 3 . of 5 uren h im- 
portance, offers itſelf. It is aſked, whether the aggrandize- 


„ment of a neighbouring power by which a nation fears i 


may one day be oppreſſed, be a ſufficient reaſon for mak. 
ing war againſt it ? Whether juſtice allows of taking arms 
for oppoſing its aggrandizement, or for weakening it, on- 
_ ty with a view of ſecuring ourſelves from thoſe dangers, 
Which the weak have generally too much cauſe to dread 
from an overgrown power. To the majority of politicia 
this queſtion is no problem; it is more intricate and per 
plexing to thoſe WE to . 1. 8 87058 _ 
2 e 
On one hand a e PREP its power by 404 
1 ne of good government, does no more than what is 
_ commendable; it fulfils its duties towards itſelf; without of- 
fending againſt thoſe due to others. The ſovereign, whoby 
inheritance, by a free choice, or ſome other juſt and decent 
way, joins new provinces, and entire kingdoms, to his domi- 
nions, only makes uſe of his right, without injuring others, 
How then ſhould it be lawful to attack a ſtate which for its 
aggrandizement makes uſe of lawful means. Nothing lefs 
. than an injury, or being manifeſtly threatened with it, can 
be a juſt ſubje for war. (Sect. 26, 27.) On the other 
hand, an unhappy but conſtant experience, too much ſhews 
_ that ſuperior powers ſeldom fail of moleſting their neigh- 
- bours, of oppreſſing them, and when an opportunity offers, 
and they can do it with impunity, they ſeldom ſtick at to- 
tally ſubduing them. Europe was on the point of falling 
into ſervitude for want of a timely oppoſition to the grow- 
ing fortune of Charles V. Is the danger to be waited 
for ? Is the ſtorm, which might be diſperſed at its riſing, 
to be permitted to increaſe ? Are we to allow of the ag- 
 prandizement of a neighbour, and quietly wait till he is 


ee 
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It is _—_ unhappy for mankind _ the * of oppreſſing 
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Sifpoſed to enflave us wh wat it be a'time. » eä 
ourſelves when we are depriyed of the means? Prudenee 


is a duty belonging to all men, and very particularly to 


- the heads of nations, as charged with the ſafety of a whole 
ile. Let us endeavour to ſolve this momentous queſ- 


tion, agreeably to the facred principle of the law of nature 
and nations. It will be ſeen that they do not lead to weak 
ſamples, and that it is an mana truth, that eee is in- 
ſeparable from ſome policy. — 


And firſt, let us obſerve that e Ghich is a ne- 


ceſſary quality for ſovereigns, will never adviſe the uſe of 
unlawful means towards a juſt and praiſe-worthy end. 


ſtate, be objected here, for this very ſafety of the people, 
the common ſafety of nations interdicts the uſe of means, 


contrary to juſtice and probity. Why are certain means 


unlawful ? If we cloſely conſider the point, if we trace 
it to its firſt principles, we ſhall ſee that it is purely be- 
cauſe the introduction of them would be pernicious to 
human fociety, and of ill conſequence to all nations. See 
particularly what we have ſaid concerning juſtice (Book II. 


Ch. V.). It i is therefore for the intereſt and even ſafety 
of nations, to account it a ſacred maxim, that the end 


does not legitimate the means. And war being allo wa- 


9 43. 


Alone, and of 


itſelf, it cannot 


| ble only to revenge an injury received, or to avert an im- 
pending danger, (Sect. 26.) it is a ſacred principle of the 


law of nations, that an increaſe of pqwer does not alone 


and of itſelf OY any one a hy ah to take arms _T 1 
it. 


No injury ki been bete from this power. This 
the queſtion ſuppoſes, therefore to authoriſe a nation's 
running to arms, it muſt have very ſolid grounds to 


not threaten an injury : there muſt be likewiſe the will. 


may 


#4 # 


5 
pearances of 


| give a right. 
Let not the ſafety of the people, that ſupreme law of the Es, 


1 
0 we 
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_— give this 
believe that itſelf threateried, Now power alone does "ol 


-whe! nn, 


oppreſſing with impunity. But choſe. two things are not 
abſolutely inſeparable: and all the right which-their:ordi. 


nary or frequent union gives, is to take the farſt appearances 


for a ſufficient indication. Whenever a ſtate has given 

ſigns of injuſtice, rapacity, pride, ambition, or of an im- 
perious thirſt of rule; it becomes a ſuſpicious neighbour 
to be guarded againſt : and at a juncture when iti is on 
the point of receiving a formidable augmentation of power, 
ſecurities may be aſked, and on its making any difficulty 
to give them, its deſigns may be prevented by force and 
arms. The intereſts of nations are of a very different im. 
portance from thoſe of individuals: the ſovereign is not to 
be indolent or lazy in the care of them, or from nobleneſ 
of mind and generoſity to wave his ſuſpicions. The 
whole of a nation lies at ſtake when it has a neighbour 
powerful and ambitious. As men are under a neceſſity 
of regulating themſelves generally by probabilities, theſe 
probabilities claim their attention in proportion to the 
importance of the ſubject : and to make uſe of a geome- 
 trical expreſſion, their right of obviating a danger is ina 
compound ratio of the degree of appearance, and of the 
greatneſs of the evil threatened. If the queſtion be of an 
evil eafily ſupportable, of a flender loſs, matters are not to 
be hurried ; there is no great danger in delaying our op- 
poſition to it, till there is a certainty of our being threat- 
ened. But if the ſafety of the ſtate lies at ſtake, we can- 
not exceed in precaution and foreſight. Are we to delay 
the averting of our ruin till it is become inevitable ? If 
the appearances are ſo eaſily credited, it is the fault of 
their neighbour, who has betrayed his ambition by ſeveral 


indications. If Charles the Second, King of Spain, inſtead 


of ſettling. the ſucceſſion on the Duke of Anjou, had ap- 
pointed for his heir Lewis XIV. himſelf ; to have inac- 
tively ſuffered the union of the monarchy of Spain with 
that of France, would, according to all the rules of 

| human 
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human eee nde pern tha leſs than to deliver 
up all Europe to ſervitude; or at leaſt to bring it into the 
moſt critical and precarious fituation. But how ? if two 
independent nations think fit to unite, ſo as afterwards to 
form one joint empire, have they not a right to it? What 
juſt oppoſition can be offered againſt it? I anſwer, they 
have a right to ſuch an union, provided it be not with 
views detrimental to others. Now, if each of theſe na- 
tions be abſtractly able to govern, ſupport, and defend it- 
{elf againſt inſult and oppreſſion, it is to be reaſonably 
preſumed that the intention of their coaleſcence is to give 
law to their neighbours. And on occaſion, where it is im- 
poſſible, or too dangerous to wait for an abſolute certainty, 
we may juſtly act on a reaſonable preſumption. If a 
ſtranger preſents his piece at me in a wood, I am not yet 
certain that he intends to kill me ; but ſhall I, in order to 
be convinced of his deſign, allow him time to fire? What 
reaſonable caſuiſt will deny me a right of preventing him ? 
But preſumption becomes nearly equal to a certainty, if 
the prince, who is on the point of riſing to an enormous 
power, has already manifeſted an unlimited pride and inſa- 
tiable ambition. In the preceding ſuppoſition, who could 
have adviſed the powers of Europe to ſuffer ſuch a formid- 
able augmentation of the great power of Lewis XIV ? 
Too certain of the uſe he would have made of it, they 
would have joined i in oppoſing it, and in this their ſafety 
warranted them. To ſay that they ſhould haye allowed 
him time to ſettle his dominion over Spain, to conſolidate 
the union of the two monarchies, and to avoid doing him 
wrong, they ſhould have peaceably waited till he op- 
preſſed them; is not this depriving men of the right of 
governing themſelves by the rules of prudence, of follow- 
ing probability? Would it not be to preclude from them 
the liberty of providing for their ſafety, becauſe they have 
not a mathematical demonſtration of its being in danger ? 

Hh It 


1 


more evident. 


with very good reaſon, that France aſſiſted the — 


OF - THE. wer CAUSES [Book III 
It would hav been in vain to preackyſuch u Th 


| principal ſovereigns of Eur ope, habituated by che admini- 
tration of Louvois, to dread the views and power of 
Lewis XIV. carried their ſuſpicions ſo far, that they would 


not ſuffer a prince of the houſe of France to lit. on the 


| throne of Spain, though he had been invited to it by the 


nation, conformably to the will of its laſt ſovereign. Hoy. 
ever he aſcended it, notwithſtanding the efforts of al 


thoſe who were ſo very much afraid of his elevation, and 


it has fince appeared that their policy was too ſuſpicious. 

It is ſtill eaſier to prove, that ſhould this formidable 
power betray any unjuſt and ambitious diſpoſitions by do- 
ing the leaſt injuſtice to another, every nation may avail 


themſelves of the occaſion, and join their forces to thoſe of 
the party injured, in order to reduce that ambitious power, 


and diſable it from fo eaſily oppreſſing its neighbours, 
or keeping them in continual awe and fear. For an in- 
jury gives a nation a right to provide for its future ſafety, 
by taking away from the violater the means of oppreſſion, 


It is lawful and even praiſe-worthy to aſſiſt thoſe who are 
| oppreſſed, or unjuſtly attacked. 


This, I hope, will ſilence the politicians, = ba them 


no juſt cauſe to fear that the exact obſervance of juſtice 


leads to inſult and ſlavery. Perhaps there is not an in- 
ſtance of a ſtate's receiving any remarkable increment of 
power, without giving others juit cauſe of complaint. If 
all the nations intereſted are watchful and alert in op- 
poſing it, they will have nothing to fear. The Emperor 


Charles V. in order to reduce the princes of the empire 


under his authority, laid hold of the pretence of religion, 
and if by making a right uſe of his victory over the Electot 
of Saxony, he had accompliſhed. this vaſt deſign, the liber- 
ties of Europe would have been endangered. It was therefore 
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of « German; for beſides the calls of its own ſafety juſtice 


ted the procedure. When the ſame-prince ſeized. 
on a Dutchy of Milan, it became the powers of Europe 
to aſſiſt France in diſputing i it with him, and to take ad-. 
vantage of the opportunity for curtailing his power, Had 
they prudently availed themſelves of the juſt cauſes, which 
he ſoon gave them to form a league againſt him, it would 
have ſaved themſclves the deten en for "nie 
tottering liberty. 

But ſuppoſing. that this 1 ſtats eb an un⸗ 
exceptionable juſti ice and circumſpeCtion, are its pro- 
greſſes to be looked on with an eye of indifference ? And 
ſhall the nations, as tranquil ſpectators of the rapid aug- 
mentations of its power, imprudently give themſelves up 
to ſuch deſigns as incidents may inſpire ? Doubtleſs no. 
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defence a | 
a formidable 


power. 


In a matter of ſo great importance, ſupineneſs would be 
unpardonable. The example of the Romans is a good 


leſſon for all princes. Had the moſt powerful ſtates of 
theſe times confederated together for keeping a watch- 
ful eye on the enterpriſes of Rome, and checking its 
encroachments, they would nat ſucceſſively have fallen 
into ſeryitude. But force of arms is not the only expe- 
dient by which we may guard againſt a formidable power. 
There are others more mild and tranquil, ſuch as are al- 


ways lawful: the moſt effectual is a confederacy of other 
ſovereigns leſs powerful, the junction of whoſe forces is a 


balance againſt the power which gives them umbrage. If 
they are firm and faithful in their ane, their union 
will prove the ſafety of each. 


They may alſo mutually favour each i excluſively 
of him whom they fear, and by allowing various advan- 


tages to the ſubjects of allies, eſpecially in trade, and de- 
nying them to thoſe of that dangerous power, they will 
augment their own ſtrength, and diminiſh that of the lat- 
ter, without its having any cauſe of complaint; "2.42.5 | 


H h 2 one 


948. 
taining it. 


Ways of main- 
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"7 one being at liderty to So of their fayours and indul 
gences. 


<1 
Europe hes Aa -voliticat' Ya; A * whete the 


| whole i is connected by the relations and different intereſts | 
of nations inhabiting this part of the world. It is not a 
anciently, a confuſed heap of detached: pieces, each of 
which thought itſelf very little concerned in the fate of 
others, and ſeldom regarded things which did imme. | 
_ diately relate to it. The continual attention of ſovereigns ty 


what is on the carpet, the conſtant reſidence of miniſter 
and the perpetual negotiations make Europe a kind of a re 


| public, the members of which, though independent, unite 
through the ties of common intereſt, for the maintenance 


of order and liberty. Hence aroſe that famous ſcheme of 


the political equilibrium or balance of power; by which i; 
underſtood ſuch a diſpoſition of things, as no power is 
able abſolutely to h or to preſcribe laws to 
others. 


The ſureſt means for 3 this Seien would 
be, that no power ſhould be much ſuperior to the others, 


that all; or at leaſt the greater part, ſhould be nearly equal 
in force. This project is attributed to Henry IV. but there 
was no executing it without injuſtice and violence. Be- 
ſides, had equality been eſtabliſhed, how could it ahrays 
be ſupported by lawful means? Commerce, induſtry, mi- 
litary virtues, would ſoon put an end to it. The right of 
inheriting ſovereignties, even in favour of women and 


their deſcendants, ſo abſurdly ſettled, yet if ſettled, would 


overthrow this ſyſtem. It is more natural, eaſy, and juſt 
to have recourſe to the means juſt mentioned, of forming 
confederacies for making head againſt the moſt powerful, 

| and hindering him from dictating law. 
| This is now obſerved by the ſovercigns of Europe. They 
conſider the two principal powers, which on that very 
account are naturally rivals, as deſtined to be checks 


on 
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o eachother, and wate with the weakeſt, like fo many. 


weights throw n into the lighteſt ſcale, for keeping one 


in equilibrium with the other. The houſe of Auſtria has 


long been the preponderating power, and at preſent France : 


is ſo in her turn. England, the opulence. and fleets of 


which have a very great influence, without alarming. any 
ate with regard to its liberty, becauſe this power ſeems 


cured of the ſpirit of conqueſt : England; I ſay, has the 
glory of holding this political balance. It is watchful to 
keep it in equilibrium, which is really a very juſt and wiſe 


policy, and will ever be highly valuable, whilſt the means 
it makes uſe of are only alliances, confederacies, and others 


equally lawful. 


Confederacies would be a \ ſure way of preſerving the 


cquilibrium, and ſupporting the liberty of nations, did 


all princes thoroughly underſtand their true intereſts, 


and regulate all their ſteps for the good of the ſtate. But 
great powers are too ſucceſsful in gaining over partizans | 
and allies, who blindly ſurrender themſelves to their view. 


nr 255 


breaks the 


equilibrium, 
may be re- 
ſtrained, or even 
weakened. 


Dazzled by the luſtre of a preſent advantage, ſeduced by 
their avarice, deceived: by wicked miniſters, how many 


princes become the tools of a power, which one day may 


ſwallow up either themſelves or their ſucceſſors ? 'Thus the 4 


ſafeſt way, when a favourable opportunity offers, and it can 


be done with juſtice, is to weaken him who infringes upon 
the equilibrium; and by every honeſt method hinder his ac- 


quiring too formidable a degree of power. For this purpoſe, . 


the intereſted nations ſhould be eſpecially attentive, not to 


ſuffer him to aggrandize himſelf by arms, and this they | 


| may always do with juſtice. For if this prince makes an 


unjuſt war, every one has a right to ſuccour the oppreſſed. | 
If he makes a juſt war, neutral nations may interfere as _ 


mediators for an accommodation, induce the weaker fide 
to offer a juſt ſatisfaction with reaſonable terms, a and not 
"OY it to fall under the weight of the conqueror. On 


the ; 


0 
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de offer of equitable conditions to the prince who mat, 
1 even the moſt juſt war, he has all that he can demay 
| The juſtice of his cauſe, as we ſhall ſoon ſee, never pire 


him a tight of abſolutely ſubduing his enemy, unit, 
"when this extremity becomes neceſſary to his ſafety, « 
in the want of any other means of indemnifying him fo 


che injury he has received. Now, this is not the caſe her, 


as the interpoſing nations can in another manner procun 


him a juſt ſatisfaction, and aſſurance of ſafety. 

In fine, ſhould this formidable power plainly enten 
deſigns of oppreſſion and conqueſt, ſhould it betray is 
views by preparatives or other motions, the neighboutiny 
nations have an unqueſtionable right to prevent it. Anl 


i the fate of wat declares on their fide, a farther right v 
male uſe of this happy opportunity for weakening and ts 


F 50. 


Behaviour al- 


lowabletowards 

a neighbour 
preparing for 
wat. 


ducing a power too contrary to the equilibtiurh, and dat 
Beens to the common liberty. 

This right of nations is ſtill more evident abſt A for 
reign, who from a precipitate ' order of running to arm 
without reafons, or even ſo much as plauſible pretence, 
is continually diſturbing the public tranquillity, _ 

This leads us to a particular queſtion nearly allied t 
the former. When a neighbour in the midſt of a profound 
peace builds fortreſſes on our frontier, equips a fleet, aug 


ments his troops, aſſembles a powerful army, fills bis ms 


gazines; in 2 word, when he makes preparations for war; 


te we allowed to attack him for preventing the dange 


with which we really think ourſelves threatened ? The 


infer greatly depends on the manners and tempet « 


this neighbour. The reaſons of theſe preparations mul 
be aſked ; and he obliged to explain himſelf. This is th 


Way of proceeding in Europe; and if his ſincerity and 


food faith be juſtly ſuſpected, ſecurities may be required 


ol him, and his refuſal would be a ſufficient indication of 
ill defigns, and a juſt reaſon for preventing them; but 


if this ſovereign has never given any 202 of baſeneſs and 


_ perkidy, 


8 is 


reſt on his word, only taking the precaution , which pru- 

dence renders indiſpenſable ? We are not without reaſon 
1 to think him capable of bringing ſuch infamy on himſelf, 
for as to add perfidy to violence. Whilſt he has not rendered 


Il 

ak | 
and, kuböling between 1 and us, hr ſhould we not ch | 
ty 

lch 


ere, his faith ſuſpicious, we have no yRgnE to require any other 
Cure ſecurity from him. 
However, if a ſovereign continues to keep up an extra- 

taih ordinary force in profound peace, his neighbours cannot 
1h entirely rely on his word: prudence requires that they 
rin ſhould keep themſelves on their guard; and however cer- 
And tain they may be of the good faith of a prince, unforeſeen 
t to differences may intervene 3 and ſhall they leave him the | 
1 advantage of being provided at that juncture with a nu- | 
lat merous and well diſciplined army; while they themſelves 

can have only new levies to oppoſe it? Unqueſtionably, 
Nee no. This would be almoſt to give themſelves up to his 
m diſcretion. They are then under the neceſſity of follow- 
ces ing his example, and maintaining a large army; and what . 


a burden is this to a ſtate ? Formerly, and without going 


to any farther back than the laſt century, it was a general ar- 
und ticle 1n treaties of peace, that all parties ſhould diſband 


up- their troops. If in full peace a prince was for maintain- : 
Ns ing any conſiderable number of forces, his neighbours con- 
a; certed meaſures, formed leagues againſt him, and obliged 


ger him to deſiſt from his military proceedings, and reduce 

de his forces to the number ſtipulated. A moſt ſalutary cuſtom 

of though for . ſome time paſt unhappily fallen into Heglect. 

ul The keeping up of numerous armies at all times is deſtruc- 

* tive of agriculture, puts a ſtop to population, and muſt ne- 

nd ceſſarily deſtroy the liberty of thoſe. people by whom they | 

red are maintained. Happy England ! whoſe ſituation. ex- 

of empts it from any conſiderable charge in keeping of the 

g inſtruments of deſpotiſm. Happy nn while | ö 
i ; : by 9 
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by continuing carefully to exerciſe the militia, it keeps t. 
ſelf in a condition to repel any foreign enemies, and 
does not maintain in idleneſs ſoldiers, who may one 
day overthrow the public liberty, and even bid defiance to 
the lawful authority of the ſovereign. Of this the Roman 
| legions were a ſignal inſtance. This happy method of 2 
free republic, the cuſtom of training up all the citizens to 
the art of war, renders the ſtate reſpeCtable abroad, and 
faves it from a very pernicious defeCt at home.. It would 
not have failed of being every where imitated, had the 
public good been every where the only view. Thus have | 
we laid down the general principles for eſtimating the 


| Juſtice of a war. They who are thoroughly acquainted 


with the principles, and haye juſt ideas of the rights of 
nations, will y apply the rules to PR caſes. 


„%%% ᷑ ᷑ eo 
Of the Declaration of N. ar, and of 77 ar in Form. | 
HE right of making war belongs to nations only as 

| a,remedy againſt injuſtice : it ariſes from an unhap- 


py neceſſity. This remedy is ſo dreadful in its effects, 
ſo deſtructive to mankind, ſo full of trouble to the ſtate 


making uſe of it, that unqueſtionably the law of nature 


allows of it only at the utmoſt extremity z that is, when | 
it appears that juſtice cannot take place by any other ex- 


pedient. It is demonſtrated in the foregoing chapter, 


that to take arms lawfully, 1. That we have a juſt cauſe 


of complaint. 2. That a traſonable ſatisfaction has been 


denied us. 3. When the head of a nation, as we have 
obſerved, has maturely conſidered whether it be for the 
good of the ſtate to proſecute his right by force of arms. 
But theſe are not ſufficient; as it is poſſible that the pre- 
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ſent fear of our arms may cone an ing ontheg hd 

of an adyerſary, and. induce him to do us juſtice. WW 

owe this farther regard to humanity, and eſpecially to the 
lives and tranquillity of the ſubjects, to declare to this un- 

juſt nation, or its chief, that we at length are going to have | 

recourſe to the laſt remedy, and make uſe of open force, 

for bringing him to reaſon. This is called declaring war. 

All this is included in the Roman manner of proceeding, & 

regulated i in their-Fecial law. They firſt ſent the chief of 


the Feciales or heralds, called Pater Patratus; to demand „ 


ſatisfaction of the people which had offended them; and 5 
if within the ſpace of thirty-three. days! this people did not 
turn a ſatisfactory anſwer, the herald called the gods to ä | 
be witnefſes of the wrong, and came away ſaying, that te 
Romans would conſider what they had to do. The king, 5 
and afterwards the conſul, uſed to aſk the ſenate's opinion, 
and the war being reſolved on, the herald. was ſent back 
to the frontier where he declared it (a). It is ſurpriſing to 
find among the Romans ſuch juſtice, ſuch moderation and 5 
wiſdom, at a time too when apparently nothing but con» 
rage and ferocity was to be expected from them. By wo. Go 
religious conduct, previous to its war, Rome laid the mot 4h | 
ſolid foundation for its future greatneſs. . e 
A declaration of war being neceſſary as a. farther trial 52. 
for terminating the difference without the effuſion of 
blood, by making uſe of the principle fear, for bringing the 
enemy to more equitable ſentiments; it is, at the ſame 
time that it declares the reſolution taken of making war, 
to ſet forth the cauſe of that reſolution. This is at preſent 
the conſtant practice among the powers of Europe. 
After a fruitleſs application for juſtice, a nation may 
proceed to a declaration of war which is the RY and haters; * 


(s) Tx: Liv. Lib. 1. Cap. XXXI. 
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or THE DECLARATION TBO 
But if it be thought proper to avoid making it x 


wv ſeveral times, the demand of ſatisfaction, which the 
Romans call rerum repetitio, may be accompanied by a cn. 
ditional declaration of war, notifying that if juſtice be not 


done without delay, an immedigte war will be the conf; 


_ quence. And then there is no need of a pure and finy} 


declaration of war, the conditional ſufficing, if _ enemy 


_ delays giving ſatisfaction. 


If the enemy on either declaration offers dent con- 
ditions of peace, the war is to be ſuſpended, for whenever 
juſtice is done, all right of employing force is ſuperſeded, 


The uſe being permitted only for the neceffary ſupport of | 


right. To theſe offers, however, are to be added fecur. 


ties; for we are under no obligation to ſuffer ourſelves to 
be amuſed by empty propoſals. The word of a ſovereign 
is a ſufficient ſecurity, whilſt he has not diſgraced his cre- | 
dit by any act of perfidy. And we ſhould be contended 
With it. As to the conditions in themſelves, beſides the 


efſential ſubject, a reimburſement of the expences mij 
likewiſe be demanded in regard to the preparatives. 
The declaration of war muſt be known to the ſtate 


® againſt whom it is made. This is all which the natural 


law. of nations requires; yet cuſtom having introduced 


ſome formalities, thoſe nations which by adopting the cuſ- 


tom have given a tacit conſent to the formalities, are under 


an obligation of obſerving them, till they have publicly re- 


nounced them. (Prelim. Sect. 26.) Formerly the powers 
of Europe uſed to ſend heralds or embaſſadors to declare 
war; at preſent this is only done in the capital, the prin- 


cipal towns, or on the frontiers. Manifeſtos are iſſued, - 
and the communication, ſo eaſy and expeditious ſince the 
eſtabliſhment of poſts, ſoon ſpreads the intelligence. 


Beſides the foregoing reaſons, it is neceſſary for a nation 


to publiſh the declaration of war for the inſtruction and 


. : direction 


Krektion of its own ſubzects, in order to fix th 
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of the rights belonging to them from the moment of this 55 


declaration „ and relatively to certain effects which che 
'bluntary law of nations attributes to a war in form. 


Without ſuch a public declaration of war, it would be dif- 


 fieult to ſettle in a treaty of peace, thoſe acts which are 
to be accounted the effects of the war, and thoſe which 


each nation Tay conſider as wrongs, for obtaining repara- 
tion. In the laſt treaty of Aix la Chapelle, between 


France and Spain on one fi de, and England on the other, 


it was agreed, that all the prizes taken before the asc. 
tion of war ſhould be reſtoree d. 

He who is attacked and makes only a defentive war, 
1 not declare it, the ſtate of war being ſufßeiently de- 


termined by the declaration of the enemy, or his open claration- 
hoſtilities. Yet, whether from dignity, or for the direc- 


tion of his ſubjects, a ſo Tereigh though ee at ee 
ſeldom fails of declaring war in his turn. : 
If a nation againſt whom a war has been das on, 


vill not admit any miniſter or herald to declare it, what- * 
cver the cuſtom otherwiſe be, it is ſufficient for the other 6 


nation to declare it within its own territories, or on the 

| frontier, and if the declaration does not come to its know- 
ledge before hoſtilities are commenced, the former can only 
blame itſelf. The Turks confine and even abuſe the very 
| embafſadors of the powers with whom they are determined 
to break; a herald going to declare war againſt them in 
their own country, would run the hazard of his life. 
{ng ſavageneſs diſpenſes with this formality. 


Bat no perſon being exempted from his duty, only be- 


cauſe another has been wanting in his, we are not to omit, 


declaring war againſt a nation before beginning boſtilities, 


becauſe this nation had on another occaſion attacked us 
without any declaration. That nation in ſo doing has 
| violated 


989. 
It is not tek) : 
omitted by ; 
of repriſals. * ö 


„ 


Fee the law of nature (beg. 51. 155 Jos its but is no 
Warrant for us to be guilty of the 1 


Of the time of 


ſelf for an unjuſt defence. The declaration need not be 
4 : made till the army has reached the frontiers; it is even law. 
ful to delay i it till we have entered the enemies territories, 
and occupied an adrantageous ſtation; yet it muſt always 
. precede. the, commiſſion of any hoſtility. + For thus we 
provide. for our own ſafety, and equally procure the end 
of the declaration of war, which is, that an unjuſt adver- 
ſary may ſtill ſeriouſly conſider his meaſure, and avoid the 


os : 8 of that generous prince Henry IV. towards Charles Ema- 
| nuel Duke of Savoy, who had wearied his TR Li 
vain and fraudulent negotiations (a). 


"oe Cohan diſcipline, declares to the inhabitants, that he does not 


neige 7 s come as an N that he will commit no violence, and 


- againſt any attempt made to diſlodge them. 
war, if equitable conditions are not offered him without 


are under no obligation of ſuffering ourſelves to be amuſed. 


only legitimate cauſes of war. To march an army into 2 


(a) See Sully's Memoirs. 
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560. Ihe law, of nations does not impoſe the eg 4 
the declaration. bt uri war, for giving! 'the enemy time to prepare it- 


PPP 


horrors of war, by doing juſtice. This was the conduct 
561. If he who enters a country with an army 1 in lud | 


5 the inhabitants are not to atack him; 15 ſhould they , 
offer at any ſuch thing, he has a right to chaſtiſe them. 

But he is not to be admitted into any fortreſſeſs, nor can 
he properly demand entrance. It is not the buſineſs of 
ſubjects to begin hoſtilities without the ſovereign's orders; 

but, if brave and loyal, they will in the mean time ſeize 
on all the advantageous poſts, and defend themſelves 


The ſovereign thus entered a country, having Joclered | 
delay, he may proceed to operations; for, I repeat it, we 


But, at the ſame time, we are never to loſe ſight of the 
principles before laid down (Sect. 26, 51.) concerning the 


neighbouring 


no 


ciofbouriig” country, without any OY 
melts 1 tried to Wet, by 1 and juſtice, an 


equitable reparation for wrongs pretended to have been 


received; would be introducing a very deſtructive me- 
thod, ſhocking to humanity; it would be at once to over- 
throw the foundations of the ſafety and tranquillity of 
ſtates. If this manner of proceeding be not exploded and 
proſcribed by the public indignation and the concurrence | 
of civilized nations, nothing is left but to be e a 


military poſture, and to keep ourſelves on our guard, no 


leſs in the time of a profound peace than of a declared war. 


The ſovereign declaring war can neither detain thoſe 
ſubjects of the enemy who are within his dominions at 
the time of the declaration, nor their effects They came 
into his country on the public faith. By permitting them 
to enter his territories, and continue there, he tacitly pro- 
miſed them liberty and ſecurity for their return. He is 
therefore to allow them a reaſonable time for withdraw- 
ing with their effects, and if they ſtay beyond the term 


preſcribed, he has a right to treat them as enemies; tho' 


as enemies diſarmed. But if they are detained by an in- 


s 63. 
Behaviour to- AY 
wards ſubjects y 
of an enemy, in 4 
a country at J 
the time of the 


declaration of 


ſurmountable impediment, as by ſickneſs, then of neceſſity 


and for the ſame reaſons, à longer time is to be granted 
them! at preſent, ſo far from being wanting in this duty, 


humanity is ſtill carried farther, and very often the ſubjects ; 


of a ſtate againſt which war is declared, are allowed all the 


time for ſettling their affairs that can in reaſon be required. 


This is obſerved in a particular manner with regard to 


mercantile perſong, and care is taken to make proviſion for 
this branch, in treaties of commerce. The King of Eng- 


land has done more than this. His laſt declaration 0 war 


againſt France has theſe remarkable words: 5 
“ And whereas there are remaining in our gn, 


« divers of the ſubjects of the French King, we do hereby 
declare 


* 


| 6 64. 
. of 
the war, and 


maniceſtos. 


Decency and 

moderation to 
be obſerved in 
the manifeſtos. 


ct declare our 3 intention ee. * « allghe Fiend 5 
. ſubjects, wha ſhall demean themſelves dutifully WING 


« us, ſhall he ſafe in their perſons and. effects 


* ö . 4 


We haue ſad 3 500. that 2 arts is 0 an 


alſo 2 make. known his declaration of war tp the way 
powers, for acquainting them with the juſtificative reaſons 
Which warrant him, and the cauſe which obliges him to 


take arms, and for notifying to them that ſuch or ſuch a 
people is his enemy, that they may conduct themſelyes 
conformable to his advice. We ſhall even ſee that this is 


neceſſary to obviate all difficulty, when we come ta treat 
of che right of ſeizing certain things, which neutral per- 
ſans are carrying to the enemy, and what in time af war 
is called contraband. This publication of the war may be 


called declaratian, and that which is notified directiy to 
the enemy, denunciatian; and indeed the Latin term is 


by manifeſtos. Theſe pieces never fail of containing the 


juſtificative reaſons, good or bad, for proceeding to the ex- 
tremity of taking up arms. The leaſt, ſerupulous ſoye- 


reign would be thought juſt, equitable, and a lover of 


peace; he is ſenſible that a contrary. reputation might be 
detrimental to him. The manifeſto implying a declara- 
tion of war, ar the declaration itſelf, which. is publiſhed 


all over the ſtate, contains alſo the general orders to 9 


ſubjects relative to their conduct in the war. " 
In ſo civilized an age, it may be unneceſſary. to obſerve 
thee in theſe pieces, publiſhed on account of a war, all 
opprobrious words are to be avoided, together with every 
expreſſion indicating hatred, aumolity, and rage; as theſe 


can only excite the like ſentiments in the enemy. 


prince doch in his diſcourſe and in his wridngs ig to ob- 
He 858 ſerv 
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ſerve the moſt 1 ie Heiatoreſpe@ hirmſelfin 8 


che perſon of his equals: and though it is his misfortune to 


be at variance with a nation, ſhall he inflame the quarrel by 
offenſive expreſſions, and thus deprive himſelf of the hopes 
olf a ſincere reconciliation ? Homer's heroes call each 


other dog and drunkard, and in their wars they obſerve no 


manner of decorum; they were filled with the moſt brutal . 


outrages- Frederick Barbaroſſa, with other emperors, and 


the popes their enemies treated each other with the ſame 


roughneſs and violence. Let us congratulate our age on 
the ſuperior gentleneſs of its manners, and not decry, as 


un empty politeneſs, ee which have nene 


truly ſubſtantial. 

Theſe formalities, che ene of which f is, deducible 
from the principles and the very nature of war, are the 
characteriſtics of a lawful. war, and made in form, ( jaſtum 
bellum ). Grotius (a) ſays, that according to the law of 
nations, two things are required to make a war ſolemn, 
or in due form. 1ſt, That on both ſides it ſhould be by 
authority of the ſovereign. adly, That it ſhould be ac- 
companied with certain formalities. Theſe formalities 


conſiſt in the demand of a juſt ſatisfaction, / rerum repetitio } 
and in the declaration of war at leaſt on the part of him 


6 66. 
When war isto 
be termed law- _ 
ful, and in 
form. 


who attacks, defenſive war requiring no declaration, (Sect. 
57.) nor even on urgent occaſions, ſo much as an expreſs - 
order from the ſovereign. In effect theſe two conditions + 
are neceſſary to make a war lawful, according to the law _ 


ol nations, that is, ſuch as nations have a right of making. 


The right of making war belongs only to the ſovereign 


| (bet. 4.) and he has a right of taking arms only when 


refuſed juſt ſatisfaction, (Set. 3.) and even then not till 


aſter having declared war. (Sect. 51.) A war in form 


is alſo called a regular war, certain rules, either pre- 


A bereue pack in. i Gap: ul. Se. 4. 7 — 
ſcribed 


| ſeribed by the Tow fi nature, or A Saen 
obſerved in it. . $426] 5 Fr 3 bs Hoe 8 l 2 


A war lawful and in e eee to be ee 


ed from an unlawful war, entered on without any form, 


or rather from thoſe incurſions which are committed either 


without lawful authority, or apparent cauſe, / as likewiſe 


without formalitics, and only for havock and pillage, 
.  Grotius, Book III. Chap. III. relates ſeveral inſtances of 
the latter. Such were the wars of the Grandes Compagnie, 


| (ales. h had aſſembled i In France, during the Wars With the 


Engliſ 3 armies of banditti, which ranged about Europe, 


purely for ſpoil and plunder; ſuch were the Cruiſes of 
the Flibuſtiers without commiſſion, and in time of peace; 


and fuch in general are the depredations of Pirates. To 


the ſame claſs belong almoſt all the expeditions of the 


African Corſairs, though authorized by a ſovereign, | they 


being founded on no apparent juſt cauſe, and whoſe only 
motive is the avidity of captures. I ſay, theſe two ſorts of 
wars, lawful and unlawful, are to be carefully diftinguiſh- 
ed, their effects, and the 7855 wen n BA s 


2 "oy different. 


In order to perceive rightly of thi N of this 
+ diſtinction, it is neceſſary to recolle& the nature and ſcope 


ol a lawful war, it is only as the laſt remedy againſt obſti- 


nate injuſtice, that the law of nature allows of war. 


Hence ariſe the rights which it gives, as we ſhall explain 


in the ſequel: hence likewiſe the rules to be obſerved in 
it. And it being equally poſſible that one or other of the 


parties may have right on his fide, and that on the account 
of the independency of nations, this is not to be decided. 
(Sect. 40.) The condition of the two enemies is the 
ſame, while the war laſts. Thus when a nation or a ſove- 

reign has declared war againſt another ſovereign by reaſon 
of a difference ariſing between them, their war is what 


among nations is called a lawful war, and in form; and 
5 ; per CES as 
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luntary law of nations, are the lang on both der, inde- | 
pendently of the juſtice of the cauſe· Nothing of all this 
takes place in a war void of form, and unlawful, more 
properly called robbery, being undertaken-without right, 
without ſo much as an apparent cauſe. . It can be pro- 
ductive of no lawful effect, nor give any right to the =Y 
thor of it. A nation attacked by ſuch ſort of enemies is 
not under any obligation to obſerve towards them e 
rules of wars in form. It may treat them a8 x0 a 


The city of Geneva, after defeating the attempt of wwe 


famous Eſcalade (5) hung up the Savoyards, whom they 


had made priſoners, as robbers who had attacked th m. 
without any cauſe, or declaration of war. Nobody offer- 


ed to cenſure this proceeding, which ene bark been 


Os a rs. 15 ee . Ta 


7 the Buy, and Thing 22 to the ee. 
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a public enemy, as diſtinguiſhing it from a private ene- 
my, ¶ Inimicus.) Our language affords but one word for 
theſe two claſſes of perſons, which yet are to be carefully, 
diſtinguiſhed. A private enemy is one who ſeeks to hurt. 
us, and takes pleaſure in it. A public enemy forms claim 


againſt us, or rejects ours, and maintains his real or pre- 


tended rights by force of arms. The former is never in- 


A novriſhes rancour and hatred in his, heart." 
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Ie is poſlible that the public ener Fe pay: 


odious ſentiments, that he does not de dehre.our hurt, : 


his e 19 5 0 ae 8 


is only for maintain 
| ſervation, for regulating th the 
I wards 2 public enemy. 


Cc When the head, of : 4 9 or bre 


e. againſ another ſorereign, it implies | TW the Whale ae 


at war are ene- tion declares war againſt the other (Book L Sect. 494) 
Re as. the ſovereign repreſents the nation, and als for the 
whole. ſociety. And the nations are concerned vith 
hs each other reſpeAtively, only. as bodies, f in t heir quality a 
e nations. Thus theſe two nations are enemies, and all the 
ſubjects of the « one are enemies to all the ſubjecls of the 
scher incluſwely. Herein cuſtom Agrees with wi 
ples. ek 
- 9.71. Enemies Eg? et e cb, where they happen t be 
ana —_ _ The place of abode is of no account here.. It i is the poli 
- Places, | tical ties which determine the quality. Whilſt a man re- 
mains a citizen of his own country, he remains the enc- 
my of all thoſe with whom a nation is at war; but we are 
„„ conclude from this, that theſe enemies may treat 
| each other as ſuch, wherever they happen to meet; 
every one being maſter in his reſpective country, a _neu- 
| tral prince will not allow them to uſe any violence N 
| . territories. 


$72. Women and children, being ſabjects of the fate, and 
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eee > "of Ae of the nations they are to be reckoned among 
| "bs! are to be enemies; but this does not i import that it is lawful to uſe 
1 0%=gy . them as men who carry arms, or are able to carry them. 
It will be ſeen that the ſame rites are not allowable 2 
effi kind of enemies. 

97 oF After preciſely determining who 3 are enemies, it is cafy 
Of things be- 
longing to the to know What are the things belonging to the enemy, (re 
. boftiles. We have ſhewn that not only the ſovereign with 
whom we are at war is an enemy, but alſo his whole na- 
1 5 even to the very women and children, whatever 
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0 be inferred; that we have n Tight 6e where of treut 


ing chem as things belonging "tothe! 
Since it is ndt the place hefe d f 


: h 7 
mines the hature of tllat thing, bi. r & the . Sto, 
i noural with an enemy, 


perſon to whom it belongs, things delengin 
n to de in in ene ebene), or 

the enemy's ſhips, are to be za en rf 

longing tothe enemy?” But ee enen Ihe ne, 

prove that they are his, us in default of füch a proof, 

thing is naturally enrich 0 Felong d che natlon 

which it 18 found. 1 Wh 1 


The foregoing ange relates 56 toll goods, but rt 


the rule is different with regard to iniinoye 
eſtates in land, ug they all in Tome meafure belong 


its government (Bock 1. 
116.) ; und che propietor being always 
country as poſſeſſor of i pateel of land, gocds of thighs 


- 264, 1 Bock fl Bee: | | 


ture do not ceaſe to be tlie enemys 8880 Fe 5 5% 3 


though poſſeſſed by @ ngutral ranger. NeverthGleſs, *. | 
being now carried on with ſo much moderation induls 


ms. ſafe-guards are allowed. to houſes And 1 poſſeſ - 


ſed by foreigners, in any enemy's country. For the ſame 
reaſon, he who declares war does not confiſcate the i im- 
moveable goods poſſeſſed in hig country by his engmy's | 


ICY 


belo to the reigners in an 
nition, are paft of its domain, of its territoty, and under wy. 2 


* b 


ſubjets. In permitting them , to purchaſe and poſſeſs , | 


thoſe goods, he has in this ref] pect admitted them into the 
number of his ſubjects. But the income may be ſequeſ-- 
trated, for hindering the remittance of it to the 3 


| country. 
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ing however thoſe kind of rights granted by a third per 
ſen, and in which he is ſo far concerned that it is not 2 
matter of indifference to him, by whom they are po 


may be indehted to enemies. Therefore he may confiſ- 


regard to the advantage and ſafety of commerce, ane 
ſovereigns of Europe have departed from this rigour. And 

2s this cuſtom has been generally received, he who ſhould 
2 contrary to it would injure the public faith ; for ſtrang - 
ers truſted his ſubjects only 
the general cuſtom would be obſerved. The ſtate does 


5 a er where, i in caſe of a war, funds credited to the 
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"ind the tings heloaging tothe. enemy: are e likem 
incorporeal things, all his rights, titles, and debts, el 


ſeſſed. Such, for inſtance, are the rights of erc 
But as debts. are not of this number, war gives us the 
ſame rights over any ſum of money due by neutral na. 
tions to our Enemy, $8 it can give over his other. goods. 
* Alexander, by conqueſt, became abſolute maſ- 
hebes, he ee to the Theſſalians a hundred 
8 hich they owed to. the ns (a). The ſove- 
reign has naturally the ſame right o over what his ſubjectz 


cate debts of this nature, if the term of payment happen 
in the t time of war, or at leaſt he may prohibit his ſub- 
jects from paying while the war laſts. But at preſent, in 


from a firm perſuaſion that 


ot. ſo much as touch. the ſums which i it owes to the ene- 


91 7 Giotiu de jure belli & pacis Lid, m. Cap vn. Sed. 4 1 


from confiſcation and ſeiaure. 6-3 
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TE have culfcienitly bar of 1 treaties in Wee, 

that here we ſhall touch! on this ſubject only] in its 83 ons 

particular relations to war. Treaties relating to war are ; 

of ſeveral kinds, and vary in their objects and clauſes, 5 

according to the will of thoſe who make them. Beſides | 

applying to them all that we have faid of treaties in ge- 

neral (Book IT. Ch. XII. Kc.) they may alſo be divided 

into treaties real and Pere equal and unequal, Ke. 

But alſo thoſe which relates to their e objef, war, 

have their ſpecific differences. 1 
Under this relation, alliances made for war are Avia 179. 

in general into defenſive alliances and offenſive alliances, Of defenſive 


In the former the nation engages only to defend its ally in Ala aces 


caſe he be attacked: in the latter a nation joins with him 
for attacking, and for jointly carrying the war into another 


nation. Some alliances are both offenſive and defenſive, þ 5 


and an alliance is ſeldom offenſive without being alſo de- 
fenfive. But it is very | uſual for alliances to be purely 
defenſive : and theſe are in general the moſt natural and 
lawful. It would be too tedious, and even. of little uſe, 


to go through the detail of all the variety in theſe alliances. 


Some are made without reſtriftion towards and againſt | 
all; in others certain ſtates are excepted : A third a are form- 


ed nominally, againſt ſuch or ſuch a nation. a 


But a difference of great importance to be obſerved, 6 80. 


eſpecially ; in defenſive alliances, is that between an inti- Difference * ; 
mate and complete alliance, 1 in which we engage to make _— —_ 


- | the ties of ſuecour. 


9 92. = 
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When a nation & 
is allowed to 
aſſiſt mother. 


were in mors eſpecially termed. a ſk 


transfer them as auxiliaries to a third power. 
: dire&ily take part in the war, conſiſts in money, and then 
| ther ſenſe, aud ſignifies a ſum of money paid annually from 


- furniſhed for his wars or kept ready for his ſervice. The | 


with ſeveral of the northern powers. and rage in Ger. 


9 83 
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the * common, and another i in ke EM we mo. 15 
a ſettled ſuccour; the alliance making a common cauſe i 

a ſociety of war. Every one acts with his whole force; al 
"4 allies become principals. in the war; they have the 
ſame friends and the ſame enemies: but an alliance of thi 


'of wht] i 
is offenſive. OE. 


When a ſovereign, Sx what ireQy taking a ri 
war made by another ſovereign, ſends, him only ſuccoum 
of troops or ſhips ; ; theſe. are called auxiliaries. Ther 
iliary troops ſerve the prince to whom they are ſent, ac. 
cording to their ſovereign” s orders, If given purely and 
{imply without reſtriction they are to ſerve equally on the 
offenſive or defenſive; 5 and in the conduct of the ſeveral 
operations they are to obey the prince to whole aſſiſtance 
they come. Yet this prince has not tho free and entire 
diſpoſal of them, as of his o' v1 ſubjects; z they are grant. 
ed him only for his own wars, and he has no right/to 


Sometimes this ſuccour of a power, which does not 
it is called /ulidy. This term is now often taken in anos 
one ſovereign to another, i in return for a body of troops, 


treaties for procuring ſuch a reſource are called 2 dares 
ties, France and England have at preſent ſuch treaties 


many, and even in times of peace. -_ 
_ For judging of the morality. of theſe ſeveral treaties 
or alliances, of the lawfulneſs of them, according to the 
law of nations. This muſt be laid down as an incon- 
teſtible principle: I is aauful and commendable to fuccour 


and aſi I, every ay, a nation making a Juft war. and even 
| . afifrance ir the duty of every nation, which cam give it 


vit heul 


Without bei ws wanting 1 to 2 "Bib k 2080 7% 
war is nat to be afſifted in any manner. There'is nothing in 


of thecommon dytics of nations, towards each other (Book 
II. Ch. I.) To ſupport right when we arb able, 1 is always 
commendable :* but to aſſiſt an unjuſt party is to * 
his guilt, it is being no leſs unjuſt than himſelf. 

If to the principle we have now laid down} be 
conſideration of what a nation owes to its proper ſafety, 
of the care which it is ſo natural and ſo fit to take for put- 


ting ourſelves in a condition of making head againſt an 


8 
=" 


nation has to make alliances for war, and eſpecially defen- 
five alliances, the tendency of which is only to maint 
every one in the quiet and ſecure poſſeſſion of his property. 

But great circumſpeQion is to be uſed in contracting 
ſuch alliances. Engagements by which a nation may be 
drawn into a war, when it is the fartheſt from any ſuch 
thoughts, are to be taken only for very important reaſons, 
and with a direct view to the good of the ſtate. We here 
ſpeak of alliances made in a profound peace, and n 
of precaution againſt future incidents. 

I an alliance is to be contracted with a nation already 
engaged in a war, or juſt entering on it, two things are 
to be conſidered. 1. The juſtice of that nation's quarrel. . 
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. 2. The good of the ſtate. If the war which the prince 


| y making or is going to make, be unjuſt, it is not allow- 
; able to form an alliance with him; for injuſtice is not to 


this which is not demonſtrated by all that we have aid 


ale the 


enemy; we ſhall more clearly perceive the great right a 
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985. 
Of alliances 
made with a na- 
ou whilſt at 


* 


be ſupported. Or if his war be well grounded, this con- 
ſideration ſtill remains, whether the good of the ſtate al- 


lows or adviſes to embark in his quarrel : for it is only for 
the good of the ſtate that the ſovereign is to uſe his autho- 


rity, to this all his ſteps ſhould tend, and eſpecially the 


moſt 
* 
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1 $6 allowable 
: $86. As it is w Dunne juſt war to ſend ſuccoun, 
every alliance or. make alliances 3 o every alliance, every ſociety of 


of war. treaty of {uccours, previouſly made in ane | 


Z „ of itſelf includes this tacit clauſe, that. the treaty ſhall vis 
place only in a juſt war. On any other footing the ali. 
| og ange could not be WE contraQted. i U. Send. 161 
N c 1 168.) 5 
| 63-0 But care EE be taken that hehe treaties 2 al 
de not reduced to vain and illuſory formalities. | The tacit 
reſtriction is to be underſtood only of a war evidently un- 
_ juſt; ; for otherwiſe a pretence of eluding treaties would 
never be wanting. Are you going to contract an alliance 
with a power actually at war, it behoves you moſt relig- 
ouſly to weigh the juſtice of his cauſe; the judgment de- 
pends ſolely on you, as you owe him no duty, any farther 
than the juſtice of his quarrel, and the ſuitableneſs of your 
circumſtances, to join in it: But when once engaged, 
nothing leſs than the manifeſt injuſtice of his cauſe. can 
excuſe you from aſſiſting him. In a doubtful caſe you are 
to preſume that your ally is well-grounded; 3 that en 
7. concern. 3 
But if vou have great doubts, you may. meditate an AC 
8 And it will be very. commendable ; as you 
may clear up the right by perceiving which of the two de- 
elines accepting equitable conditions. 

5.87. As every alliance carries with it the tacit clauſe ut 

e ee mentioned, he who refuſes ſ uccour to his ally in a war, 

| prey = manifeſtly unjuſt, does not break the alliance. 


fa 
ta 


ance. When alliances have thus been previouſly contracted, 

. ag, the caſes in which a nation is to act, in conſequence of 
What the caſus the alliances, and in which the force of the engagements 
W 1 eonſiſts, are on occaſion to be determined. This is what 
RE | | ip 
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treaty has been made, Sheer hob umſt⸗ | PRs 

preſsly ſpecified or tacitly ſuppoſed. Whatever has been 

promiſed in patients wagner is 4 ne inn — 

and not otherwiſe. e ee | ' 

As the moſt ſolemn treaties cannot oblige eee 9 89. 

favour an unjuſt quarrel (Sect. 86.) the ene en never place in an ans + 
takes place in a war manifeſtly unjuſt. _ jut war. 

In a defenſive alliance the caſus e Ao not exiſt 8 go. 
immediately on our allies being attacked: we are ſtill to e 
ſeg whether he has not given his enemy a juſt cauſe for war. 
making war againſt him. For we cannot have engaged 
to defend him that he raay be enabled to inſult others, or 
refuſe them juſtice. If he is in the wrong we are to ule 
our endeavours with him fox bringing him to offer a rea- 
ſonable ſatisfaction; and if his enemy will notſbe con- 
tented with it, then, and not "08 FRY * e - 5 
defending him commences. 

But if the defenſive alliance Janghint a b a all 9 91. 
the territories at that time poſſeſſed by the ally; the ca- And in a treny | 
ſus federis takes place immediately on the invaſion” of 
theſe: territories, or when threatened with an invaſion. 

If they are attacked for a juſt cauſe, the ally muſt be in- 

duced to give ſatisfaction; but we may on good grounds 

oppoſe his being deprived of his poſſeſſions ; as generally 

the guarantee of them is undertaken for our own ſecurity. 

Beſides the rules of interpretation, which we have given in 

an expreſs chapter (a) are to be conſulted, for determining 

on particular occaſions the exiſtence.of the caſus federit. . 
If the tate, which has promiſed ſuccours, finds itſelf .,, 9 9? _ 


enable to furniſh hams money n is its —_— 0 d e 
An 1 


"(oy Book u. Chap. vn. 1 : en 
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caſe would render the treaty: pernicious to the ſtate, and 
| therefore/not' obligatory.” (Bock II. Sect. 160.) But vt 


here ſpeak of an imminent danger threatening the ver 
ſafety of the ſtate; the caſe of ſuch a danger is'tacity an 
neceſſarily reſerved in every treaty. As to remote or 
fender dangers, they being inſeparable from every-military 
alliance, it would be abfurd to pretend that they ſhould 
make an Exception: and the ſovereign may riſque them 
in conſideration of b emp INE qo nation ag 
from the alliance. W 


In virtue of theſe uit 2 nation involved; in a war 


which requires all its forces, is diſpenſed with from fend- 


95 


9 93. 
Of ſome other 


caſes, and that 
where two con- 
federates of 
the ſame alli- 
ance come to 
a rupture. 


ing ſuccours to its ally. If abte to face the enemy, and a 
the ſame time to ſend the affiſtance ſtipulated, no'reaſon 


can be pleaded for ſuch diſpenſation. But, in ſuch 2 
caſe, every one is to judge of what his ſituation and forte 


allow. It is the ſame with other things which may hare 
been promiſed; for inſtance proviſions. There is no ab- 
ligation to furniſh an _ welt gra Pater of we Robe hich 
ourſelves. | 


1 ſhall forbear bs wig Fharefatd: of oo 


other cafes in diſcourſing of treaties in.general, as of the 
preference due to the moſt antient ally (Book II. Seft.) 


167. ) and to a protector (Sect. 204.) of the ſenſe to be 
given to che word allies, in a treaty where they are re- 
ſerved (Ibid. Sect. 309.). Let us only add on this laſt 


queſtion, that in an alliance for war made towards and 


againſt all, with reſervation o allies, this exception is to 


be underſtood only of the preſent allies. Otherwiſe it 


would afterwards be eaſy to elude the former treaty by 
new alliances : it would never be known what is * 
what is acquired by concluding ſuch a treaty. 
A caſe which we have not ſpoken of is this : Three 
powers have entered into a treaty of defenſive alliance : 
dN 


F 
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l hrs \LLIES,” Or. 


bel chem e, and make war on each ether; what 
hired do ? — pans hong 
erden or the other. For it would be abſurd mn 
us promiſed aſſiſtance to each againſt the 


or te 0 * the two in prejudice of the bers An — 2 
| jv inghmbent on it is to employ its good offices for recon- 


'allies; and if ſuch mediation: fails, a a liberty re- 


jultiee on its fi 6 


To refuſe an ally the Pia bim, without ary 


juſt” diſpenſation, is doing him an injury. - It EOS wa 


the erkect right, which we gave him by a formal en- 


I speak of evident caſes, it being then _— 
that the it is perfect ; for in doubtful caſes every one 
is to ſudlge what he is able to do, (Sect. 92.) but he is to 
judge maturely and impartially, and act with candor. 
And there being a natural obligation of repairing the da- 


mage eauſed by our fault, and eſpecially by our injuſtice, 
Ve are bound to indemnify an ally for all the loſſes he may 


haye fultained from our unjuſt refuſal. How much cir- 
pection therefore is to be uſed in engagements, by a 
feiberd in Which our honour or our affairs muſt greatly 


a0 aſſiſting that nation n ſhall We art vg 


ſuffer ; and on the other hand the fulfilling duch may be 5 


ded with the moſt important conſequences. 
Anſengogement which may draw on a war is of great 
ment > It concerns the very ſafety of the ſtate. He who ' 


in an alliance promiſes a ſubſidy or a body of auxiliaries, 


3 
aſſociates. 


ſonfetimes thinks that he riſques only a ſum of money, 


or a certain number of ſoldiers; whereas he often ex- 
poſes himſelf to war, and all its calamities. The nation 
againſt which he furniſhes ſuccours will look on him as 
cheir enemy, and ſhould the fate of their arms prove fa- 
vourable, they will carry the war into his country. But 
agmaing Wire 1 Tack a thing can be done 25 


eu. 


$ 
And they who 


obliged to it „ 


WD | | . 
OF THE  ENEMY'S ALLIES, fe. * [Book I0 
in 


ah on what occaſions. Gains: authors. 4 decide in ge 
neral, that whoever joins our enemy, or aſſiſts him again 
us with money, troops, or in any other manner whateye, 
bechmes thereby our enemy, and gives usa nicht olan. 

ing war againſt him. A cruel deciſion, and 
Jr the tranquillity. of nations! It cannot be ſuppomeũ by 
principles, and _— be en of en . 
the reverſe. PORE TY 


Every e ae = my enemy it is indeed | 
my; it matters little whether any one makes war on me 
directly, and in his own name, or under the auſpices a 
another; whatever rights war gives me againſt, my. prin- 
cipal enemy, the like it gives me againſt all his aſſociates. 
For theſe rights I derive from that of ſafety; from. the 
care of my,own defence; and I am equally attacked hy 
the one and the other; but the queſtion is to know whom 
I may lawfully, account my enemy's aſſociates, . united 
againſt me in war. _ las 
+ Firſt in this number 1 ſhall claſs all hogan td 

end of war with my enemy; who. make a common 
cauſe with him, though the war be made in the name of 
that principal enemy. There is no need of proving this: | 
in the ordinary and open ſocieties of war it is carried on 
in the name of all the alier, who are AT enemies 
(ect. 80.) ; LOI 

. Secondly, I am aſſociated of my ma „dete wha 
aſſt him in his war without being obliged to it by any 
treaty... By this free and voluntary engagement againſt 
me, they make themſelves my enemies if they go no far- 
ther than furniſhing a determined ſuccour, allowing ſome 
troops to be raiſed, advancing money, but otherwiſe, ob- 
ſerve to me all the duties of friendly and neutral nations; 
I may conceal the ſubject of complaint, yet 1 . 1 
bp 


right 
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all their forces; this ee I fay, has gradually in- 
troduced the cuſtom of not looking on ſuch afſſiſtance as 
an act of hoſtility, eſpecially ns it conſiſts: only in the 
permiſſion" of "raiſing volunteers. How often have the 
Switzers granted levies to — at the ſame time that 
they refuſed ſuch an indulgence to the houſe of Auſtria, 


though both powers were in alliance with them? How 
often have they allowed them to one prince, and denied 


aſſiſtance 064g that they may not join him with 


them to his enemy, when in no alliance with either? They 
granted, or denied them, as they judged it expedient to 


themſelves,” and they never have been attacked on ſuch 
account. But if prudence diſſuades us from making uſe 
of all our right, it does not thereby deſtroy that right. A 


rily to enereaſe the number of its enemies. 8 
Thirdiy, They who being united to my enemy _y an 

effenfivealliance, powerfully aſſiſt him in the war, which 

he declares againſt me; theſe, I fay, concur in the i injury 


| intended againſt me. They ſhew themſelves my enemies, 


nd” I have a right to treat them as ſuch. And the 


make it defenſive. Thoſe in the ſervice of France have 


ion chuſes rather to diſſemble than eee | 


998. 
Or who are in 


a defenſive alli- 
ance with him. 


s above-mentioned in their gra: it of troops, uſually 


aways received orders from their ſovereigns not to carry 


umz againſt the empire, or againſt the Rates of the houſe 


of Auſtria in Germany. In 1644, the captains of the 
Neufchattel regiments of Guy, on information that they 
were to ſerve under Marſhal Turenne in Germany, de- 


chared that they would die rather than diſobey their ſove·- 
reign, and violate the alliances of the Helvetic body. 


Since France has been miſtreſs of Alſatia, the Switzers, 
in her armies, never paſs the Rhine to attack the empire. 


The brave Daxelhoffer, captain of a Berne company in the 


Freach 
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$ 101, 
In what caſe it 
does not pro- 
duce the ſame 
effect. 
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the war into a nation which oppoſes me 
| force, and ſtopping up the ſource of thoſe large ſuccour 


to make war on me at the head of all his forces 


and if the allies have only ſtipulated in it, that each of 
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my enemy. The caſe is the ſame with the of hint who 
aſſiſts my enemy without being obliged to it, and of tis 
own accord makes himſelf my enemy (See Sect. 9 9 

The defenſive alliance, though general, and made be- 
fore any appearance of the preſent war, pfodutes all dhe 
ſame effect, if it imports the aſſiſtance of all the allies for 
it is then a real league or ſociety of wart 2 
it would be abſurd that I ſhould be debarre 


n ie what 


which it gives my enemy. What is an auxilia 


be mockery to pretend not to be i nem. | 
could he do more, was he openly to term Rm . 
This is not out of regard to me, but to himſelf: Shall he 
preſerve his provinces in peace, ſecure front all danger, 
and yet at the ſame time do me all che-rnifchief in his 
power? No, the law of nature, the A Uf nations, obliges 
us to juſtice, but does hot condemn us to be dupes. n 

But if a defenſive alliance has not been made partiev- 
larly againſt me, nor concluded at the time hel J 
was openly preparing for war, or had already beguti 


them ſhall furniſh/a ſtated ſuccour to him who ſhall be 
attacked; I cannot require that they ſhould neglect to 


* ' 
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| among nations. There are few 
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call a ſolemn mene lch er had r | 


right to conclude, without any injury to me. Lhe ſuer 
dee m aer, are the payment of a Hens 
ge me. no > juſt cauſe.to make war. on; cham (Sect, 264). 
Neither can I ſay that my ſafety obliges me to artack them, 


for I ſhould. thereby increaſe the number of my enemies, 
and inſtead of a ſlender ſuceour which they furniſhed, | 


againſt me, ſhould draw on myſelf, all the united force or 
thoſe nations... Therefore it is only the auxiliaries ſent by 


them who are my enemies. Theſe are actually irram 


my enemies, and fight. againſt me. The contrary 
ples, tend to multiply wars, and ſpread them a 


{ure to the common ruin of nations. 1 is happy for Eu- . 0 5 apr 


rope that herein agrees with the true principles. A prince 
clan takes upon him to complain of ſuccours furniſhed 


for the defence of an ally, promiſed; by former treaties, by. 


treaties nat made againſt him. In the laſt war the united 
provinces furniſhed the Queen of Hungary with ſubſidies, 
and even troops, and France never complained againſt 


theſe proceedings till thoſe troops marched into Alſatia 


to attack their frontiers. Switzerland, in virtue of its 
alliances with France, furniſhes. that crown wich a large 
body of troops, and moving 1 en * 
Europe. 


One only caſe hn is Se ee, that a 3 
war, manifeſtly unjuſt. For then there is no longer any 


obligation of aſſiſting an ally (Sect. 86, 87, 89.) ens X 


<ngaging in it unneceſſarily, and contrary to its duty, does 


au injury to the enemy, and declares, againſt him 1 


mere wantonneſs; but this is a caſe very rarely known 


at leaſt ſome apparent reaſon for warranting their /juſtice. 


and neceſſity. Now, on any dubious occaſion, each ſtate 


i to judge of the juſtice of its arms, and the prefumption - 
SE” 5 6 ; EE is 


deignſive wars without 8 


is in 8 (ect. 86.). Beſides, 3 


what you have to do, agreeably to your duties and to your 
engagements; and conſequently nothing leſs than the moſt 


palpable evidence can authoriſe the enemy of your ally to 


charge you with ſupporting an unj uſt war, contrary to 
your underſtanding and conſcience. In fine, the yolyy. 
tary law of nations preſcribes, that in every caſe ſuſ. 


ceptible of doubt, the arms of both parties, with regard 


to external ro ook be accounted as e 15 


| (Sect. 40. ). 


F 102. 
Whether it be 
neceſſary to de- 
clare war 
c againſtthe ene- 

my's aſſociates. 


_- * 


- aſſociates. (Sect. 101.) If I am entitled to complain | 


+» The real a of 0 enemy Ms: my v7 0 
have againſt them the ſame rights as againſt the principal 
enemy. (Sect. 95.) And as they declare themſelves ſuch; 
as they firſt take arms againſt me; I may make war on 
them without any declaration: it is ſufficiently declared 
by their own act. This is eſpecially the caſe of thoſe 


_ who in any manner whatever concur to make an offenſive 


war againſt me, and it is likewiſe the caſe of all thoſe whom 
we have mentioned in Sect. 96, 97, 98, 99. 100. 
But it is not thus with thoſe nations which aſſiſt my 

enemy in a defenſive war; I cannot conſider them as his 


of their furniſhing him with ſuccours, this is a new diffe- 
rence between me and them, I may expoſtulate with them, 
and on not receiving ſatisfaction, proſecute my right, and 
make war on them. But in this caſe there muſt be apre- 
vious declaration (Sect 51.). The inſtance of Manlius, 


Tho made war on the Galatians for having furniſhed 


ſuccours to Antiochus, is not to the point. Grotius (e 


cenſures the Roman general for beginning the war 
without a declaration. The Galatians in "furniſhing 
troops for an offenfive war againſt the Romans had 
nn. themſelves enemies to e TR as 
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Chap. VII. or THE NEUTRAL, 1 e. 


a Peace had been mide daß e it ſeeins 26 3 
Manlius ſhould not have fallen on the Galatians till orders 55 e 
came from Rome, and then if this expedition was conſider- 
ed as a freſh wat} it was not only to be declared, but fatif- 
jw ſhould Nave been aſked, before proceeding to hoſ- 

. (Set. 51.) But the finiſhing hand was not yet 
. to prot treaty with the King of Syria, and it concerned 
only him; without any mention of his adherents. There- 
fore Manlius undertook the expedition againſt the Gala- 
tians as a conſequence or remainder of the war with Anti- 1 
ochus. This is what he himſelf very well obſerves in his . 
ſpeech to the ſenate (a), and he even adds, that his | 
firſt meaſure was to try whether he could pring the Gala. 
tians to reaſonable terms. © Grotius more appoſitely me ' if 
the example of Ulyſſes and his companions, blaming them „ 
for attacking, without any declaration of war, the Cico- 15 
nians, who during the egy . een _ ne to 
Priam (5). 2 855 
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TEUTRAL r nations in a war, are ag: Hep take no 6 ro. 
part in it, remaining common friends to both par- 8 

ties, and not favouring the arms of one to the detriment of 

the other. Here we are to conſider the een and | 

rights flowing from neutrality. n, 
In order rightly to underitand this a e we must 6 104. 

avoid confounding what is allowable to a nation free from e we 

all engagements, with what it may do in a war if it would neutral nation. 

be treated: AS e neutral. A neutral nation e 


(6) Tit, 1 Lid. xxxvm. 00 ern ra. Not.! 1 
K * eee, 


* 


: adherent and confederate of his enemy; his n 


— 


longer equivalent ſuccours. 2. In whatever does not fe- 
to one of the parties, on account of its preſent quarre, 


ny liberty i in negociations, connexions of friendſhip, i its trade 
or of governing itſelf by what is moſt advantageous | to the 
| Nate. When this reaſon induces it to preferences in thing 


of which every one has the free diſpoſal, it only makes 


| But to refuſe any one of thoſe things to one of the parties 
2 purely as being at war with the other, and for favouring 
8 che * be . from an exact neutrality. 


; things to ſhew an exact impartiality hetween the partie, 
at War; for ſhould he favour one to the detriment of the 


may dictate according to the conjuntfures. Let us then 
ſee wherein this impartiality which 2 neutral nation is L 


time ſuccour two ſtates, would be. abſurd, as beſides i 
would be impoſſible to do it equally. The ſame thing 


"Key to avs 1 hs of that 8 "= in 20 


other, he cannot complain of being treated by him un 


would be a fraudulent neutrality, but of which no natin 


would be the dupe. It i is ſometimes connived at, for want ve 
X | met 
of ability to reſent. it; and is often permitted to adi 10 
bringing additional forces on one's ſelf. But here we er. P 


amine what may be done lawfully, and not what prudence 


obſerve” conliſts. 

| Te relates ſolely to war, and includes two article one 
not to give any fuccours when there is no obligation, no 
freely to furniſh troops, arms, ammunition, or any thiny 
of direct uſe in war. I fay, to give no ſuccours, and no 
to give equally, for that a ſtate ſhould at one and the fame 


the like number of troops, the like quantity of arms, df 
ſtores, &c, furniſhed in different circumſtances, are no 
late to war, a neutral and impartial nation muſt not refuſe 


what it grants to the other. This does not treſpaſs on it 


uſe of its right, and is not chargeable with partiality. — 


1 
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NA Rf N Fae i r 
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toeither of the parties, when under no obligation, This re- 
| is ndeflary, we have already ſeen thatwhen a ſo- 
vereign furniſhes the moderate ſuecour due in virtue of : a 
former defenſive alliance, he does not aſſociate himſelf in 
the war. (Sect. 101.) Therefore he may fulfil his engage 


affords frequent inſtances. 3 

When a war breaks out dete Leo 1 all others, 
not bound by treaties, are free to remain neuter, and the 
uſe of compulſion would be doing them an injury, being ter 


% . 


S 


To themſelves alone belongs the cognizance of what rea- 
ſons may invite them to declare themſelves; and herein 
they are to conſider two things. 1. The, juſtice of the 


anced. On the contrary, to ſuecour oppreſſed innocence; 
when we are able, i is amiable, is great. If the caſe be du- 


2 2.0828 


2 c&=& 
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gage in a foreign quarrel. 2. When convinced which fide 


for the good of the ſtate to concern nen in 1 1 2875 

and to embark in the War. 

0 A nation making war, or pere to 4 it, oem 
propoſes a treaty of neutrality to that ſtate which it moſt 


5 pected, and not run the riſque of a neighbour's ſuddenly 


gage in a treaty of this nature. 


on the property of another, offers me a neutrality when he 
is able to cruſh me, VEE TT VO EY accept 
| KE . it? 


1 have laid that a neutral ſtate is not to give 3 


ſuſpects. It is prudent to know in time what is to be ex- 


e 


ay 


9.105. 
An ally mayſur- 
niſh the ſuecour 
due from him, 
and remain neu- 
ter. | 
{ 


„„ 


nent, an yet obſerve an exact . Of this Rope | 


F 106. 
Of the right of 
r gg neu- 


2 violation of their independency in a very eſſential point. : 


cauſe. If it be evident, inj juſtice i is not to be counten- 


bious, nations may ſuſpend their judgment, and not en- 


has the juſt cauſe, we are farther to conſider whether it be 


114 
* ” 


9107. 
ot treaties er 


5 joining with the enemy, in the heat of the war. In every 
Fu aſe where neutrality is allowable, it is alſo layful to en- 


. Sometimes neceſſity renders this juſtifiable, however jt 
| may be the duty of all naffons to aft oppreſſel innocehos- 
ans Wh (Book II. Sect. 4.) If an unjuſt conqueror, ready to fall 


9 108, 
Additional rea- 
ſon for making 
- thele treaties. 


F 109% 
Foundation of 
rules on the 


neutrality. 


5 things. alſo have. grown into cuſtom among civilized ns | 
tions, and are to be conformed to by thoſe who would not 
| incur the reproach of unjuſtly breaking the peace: | As to 


the rules of the natural law of nations, _— reſult from * 


led Victor Amadeus Duke f 
the Allies But then tho neceſſi 
It is only poltręons t the perfidious who avail themſehes 


h a vaſt ſy. 


e care of my ſafety frees-me from 
s it was, that Leis XIV. compel. 
-Sayoy to quit the party of 
ty muſt be very urgent. 


my engagements. 


of the leaſt fear to break their promiſes, and be wanting in 
their duty. In the late war the King. of Poland, Elector 
of Saxony, and the King of Sardinia, firmly held out 


againſt the misfortunes of events, and to their great 


honour, ed dot be dee to treat ene. from the 
allies. | 


ful and even neceſſary 3 the nation which would ſecure its 
tranquillity amidſt . flames of war kindling in its neigh- 


| bourhood, cannot take better meal than by concluding 


treaties with both parties, expreſſi ag 
each may do or require iin virtue of the neutrality. 
is the method of ſecuring peace, and proventng all on 


and altercation. bog 


Without ſuch i ja is to he ended Gifputes will of 


ten ariſe on what neutrality does, and does not allow. 
This ſubje& offers many queſtions which-authors hayedi 


cuſſed with great heat, and which hae given riſe to the 
moſt. dangerous quarrels between nations: yet the law of 
vature and of nations has its invariable principles, and 


affords rules on this head, as will as on the others. Some 


f elle in Mg ding | 
from a natural obligation. . The ſame inahility would even F 
_ excuſe me from a perfect obligation con | 
ance. The enemy of my ally threategs ME wi 
periority of force; my fate is in his hand : he require: 
me to give up the liberty of Furniſhing any force agi 
him. Neceſſity and th 


Another condone renders theſe treaties of . 4 
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ſafety, the advantages, the trade, and the other rights of 
neutraf nations. Tis on this 1 that v we * * 
down the following rules. 'n 

Whgtever a nation . a aſe of i is own Sata, 
oh weh with a view to its own good, without partiality, 
without a deſign of favouring ne power to the pre- 
judice of another; cannot, 1 fay 
ſidered as contrary to neutrality, and becomes ſuch only 
upon particular occaſions, when i it cannot take place with- 
out injury to one of the parties, who has then a particular 
right to oppoſe it. Thus the beſieger has a right to pro- 
hibit acceſs to the place befieged. (See Sect. 117. in the 
ſequel.) Excluſively of this kind of caſes the quarrels of 
another cannot deprive me of the free diſpoſal of my. rights 
in the purſuit of meaſuy 
my country. Therefore when it is a cuſtom in a nation, in 
order for employing and exerciſing its ſubjects, to permit 
levies of troops in favour of a power in'whom it is pleaſed 
to confide; the enemy df this power cannot call theſe per- 
miſſions hoſtilities ; unleſs: given for invading his territo- 
ries, or for the defence of a cauſe manifeſtly odious and un- 
juſt. He cannot even claim, with any right, that the like 
ſhould be granted to him; becauſe this people may have rea- 
ſons to refuſe him, which do not hold good with regard to 
his adverſary : and who but this nation ſhall be judge of 
its own conveniency. The Switzers grant levies of troops 
to whom they pleaſe, as we have already obſerved, and 
nobody hitherto has thought fit to quarrel with them on 
this head. However it muſt be owned, that were theſe 
levies conſiderable, and formed my enemy's principal 
ſtrength, while I, without alledging arfy ſolid reaſon, ſhall 


5 


be abſolutely faluled the like privilege ; I ſhall be thence 


entitled, and with good reaſon, to look on that nation as 


* 2 enemy and in chis caſe the care of my 
own 


s which I judge adyantageous to 


9110. 
Ho levies may 
be allowed, mo- 
ney lent, and 
every k ind of 


in general be con- things fold 
without a 


breach of neu» 


trality. 


* 


* 
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the fame in reſpect of money, which it was uſual vi g 

nation to lend out at intereſt. If the foyereign or dis ſub they 

jects lend money to my enemy, and refuſe it to me, he, meaſ 
dauſe they have not the ſame confidence in me; this; Wl enen 

, . no breach of neutrality. They lodge their ſubſtan, parti 
where they think it ſafeſt. If ſuch preference be not joye 

founded on reaſons, I may impute it to ill-will againſt me, they 

Ia or to a predilection of my enemy. Yet if I ſhould make they 
- it a pretence for declaring war, both the true principles o tion 

| = the law of nations, and. the happy cuſtom eſtabliſhed in 0 
Europe, would join in condemning me, Whilk i It ap- tion 

pears that this nation lends out money purely for improx- 1 

ing it by intereſt, it is at liberty to diſpoſe of it according ft 

; to its own diſcretion, . and I have no reaſon to complain If 


But if che loan be manifeſtly fox, enabling the enemy i 
attack me; this would oe conuſfin in in the war againſt thi 
Bs - Tg to 
Were duch t — furniſhed to my enemy ho the fate re 
itſelf, and at its expence, as alſo · the money lent to bim ru 
_ - Without intereſt,” it would be no longer a queſtion whether w 
| ſuch ſuccour be incompatible with neutrality. x. of 
- Farther it may be affirmed on the ſame principles, that to 
if a nation trades in arms, timber, ſhips, military ſtorcs, tl 
Kc. I cannot take it amiſs that it ſells ſuch things to my g 
enemy, provided it does not refuſe to ſell them to me alſo, 
It carries on its trade without any deſign. of injuring me, 
and in continuing it the ſame as if I was not uy” in 

war, that nation gives me no juſt cauſe of complaint. 
$ 111. I here ſuppoſe that my enemy goes himſelf into a neu- 
Of the trade of tral country, to purchaſe what he has occaſion for. Let us 
are er bo now diſcuſs another point, namely, the trade, which neu- 
| 3 are at tral nations carry on with my enemy's country. It is certain 
1 that as they have no part in my quarrel they are under o 
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obligation to abandon their trade that they may avoid fy — 


niſhing my enemy with the means of making war. Should 
they refuſe not to ſell me any of theſe articles by taking 

meaſures for tranſporting great quantities of them to my 
enemy, with a manifeſt ; intention of favouring. bin; ; ſuch. 2 
partiality would exclude them be n 
joyed. But if they only continue their cult ry trade, 


they do not thereby declare themſelves againſt, my intereſt; | 


they only exerciſe a right which ws, are under no a — 
tion of ſacrificing to me. . 
On the other hand, 3 1 am at war ah a na- 


tion, both my ſafety and welfare prompt me to deprive 1 


as far as poſſible, of every thing which may enable it 20 v6. 
fit or hurt me. Here the law of neceſſity ſhews its force, 


| If this law warrants me on occaſion, to ſeize what belongs 


to another, ſhall it not likewiſe warrant me to ſtop every 
thing relative to war, which neutral nations are carrying 


to my enemy. Even if I ſhould by taking ſuch meaſures þ 
render all theſe neutral nations my enemies, I had better 


run the hazard than ſuffer him who is actually at war 
with me, to be thus freely ſupplied to the great increaſe 


of his power. It is therefore very proper and very ſuitable | 
to the law of nations, which diſapproves of multiplying 
the cauſes of war, not to conſider thoſe ſeizures of the 


goods of neutral nations as acts of hoſtility, 2 
When I have notified to them my declaration of war 


againſt ſuch or ſuch a people, if they will afterwards run 


the riſque of ſupplying them with things relative to war, let 
them not complain if their goods fall into my hands; for 
I do not declare war againſt them becauſe they attempted 


to carry ſuch goods. They ſuffer indeed by aa war, in 


which they have no concern; but it is accidentally, Ido 
not oppoſe their richt, I only make uſe of my own; and 
if our Fights claſh with, and reciprocally i injure each other, 

7 Uh 


1 


„ e vid kph WO day in war. Wie 


purſuant to my rights I exhauſt a country, from where 0 
you drew your ſubſiſtence; when I beſiege a city with ati 
| ' large trade; T doubtleſs injure you, tra 
>e: conveniences; but it is without aily de- tin 
ſign of 1 you. "x only make uſe of FF: 205985 wh 
conſequently do you no injuſtice. oi 5 
that limits may be ſet to theſe i inconveniences, that w 
he commerce of neutral nations may ſubſiſt in all the free thi 
dom which the laws of war will admit, there are rules to thi 
be obſerved, and on Which bag ſeems: to > be Lum ine 
| agreed. of 
Ea $ * + ry The firſt is carefully to Aiſtinguiſh common gook A 
| goods. which have no relation to war, from thoſe peculiarly ſub- fil 
; We ER ſervient to it. In the trade of the former, neutral nations 92 
are to enjoy an entire liberty; the parties at war cannot fo 
Lo - _ , with any reaſon deny it, or hinder the importation of ſuch in 
5 goods into the enemies country. In this the care of their Wl h 
; ſafety, the neceſſity of defence, does not authoriſe them, d 
by theſe the enemy does not become more formidable. An m 
attempt to moleſt or deſtroy this trade would be a breach a 
of the rights of neutral nations, a flagrant injury to them; d 
1 neceſſity, as we have juſt obſerved, being the only reaſon tl 
which can authoriſe a reſtriction of their trade and navig- a 
tion to the ports of the enemy. England and tHe United * 
Provinces having agreed in the treaty of Whitehall, ſigned j 
on the 22d Auguſt 1689, to notify to all ſtates, not at v 
i war with France, that they would attack, and previouſſ c 
declared every ſhip bound to, or. coming out of the hat- 0 
bours of that kingdom, to be a lawful prize; Sweden ani } 
7 Denmark, from whom ſome ſhips had been taken, entered 


into a counter-treaty on the 19th March 1693, for mait- 
taining their rights and procuring juſt ſatisfaction. And Wi : 
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two crowns were ewall bat did idk a alice (a. 
Commodities particulariy uſed in war, and the import- 
ation of which to an e is 3 are ned _ 
timber, horſes, and even pb ie, in certain junAtures 
when there are hopes of reducing the encmy by famine. © 


But in order to hinder the carrying contraband - goods 6 112. 


to an enemy, are we only to ſtop and ſeize them, paying 
the colt to the owner; or have we a right to confiſcate confiſcated. | 
them? Barely to ſtop theſe goods would, be yenerally pe 
ineffectual, eſpecially at ſea, where there is no poſſibility | 
of cutting off entirely all acceſs to the enemy's harbors. 
All contraband goods therefore, on being ſeized, are con- 


fſcated, that the fear of loſs by repreſſing the avidity « of 8 * N 


gain, may induce the merchants of neutral countries to 
forbear ſupplying the enemy with contraband goods. And 
indeed it is ſo muck the concern of a nation at war, to 
hinder as much as poſſible the carrying any ſuch commo- 
dities to the enemy, which ſtrengthen and render him 
more dangerous, that neceſſity, the care of its welfare 
and fafety authorize it to take effectual methods, byide- 
declaring that all commodities of that nature, deſtined for 
the enemy, ſhall be conſidered as lawful prize. On this 
account it notifies to the neutral ſtates the declaration of 
war (Sect. 63.) and theſe uſually give orders to their ſub- | 
jets to decline all contraband commerce with- nations at 
war, declaring, that if they are taken in it, the ſovereign 
caunot protect them. In this particular the preſent cuſtoms 
of Europe ſeem to be generally agreed, though this did not 
pr till | after w wee, as han be ſeen © in the 


(a) Secotherinfitances tn as Lib. III. Ch. L Se. 5 Note 6 4. 
jure belli & pacis. „ | + | 4 


8 


note 


Whether theſe 
may be 


8 


———— jut e A and n. by the ordi 


nances of the Kings of France, j in the years 1543 and 1 88% 
which only allow the French to ſeize contraband goods, 
and to keep them on paying the value. The modern eu 
tom 1s certainly far more agreeable to the mutual duties of 
nations, and entirely adapted, to the preſervation of thei 
reſpective rights. The nation at war is highly concernel 


to deprive the enemy of all foreign aſſiſtance, and this 
gives it a right to conſider thoſe who carry to its enemy | 


things neceſlary to war, if not abſolutely as enemies, yet 


as people who make little difficulty of hurting it, and 


therefore puniſhes them by the confiſcation of their goods 
Should their ſovereign offer to protect them it would be 
equal to his furniſhing the enemy with theſe ſuccoun 
himſelf: ameaſure doubtleſs incompatible with neutrality, 
A nation that without any other motive than the proſped 
of gain, is employed in ſtrengthening my enemy, without 
regarding how far 1 may ſuffer (a), is certainly far from 
being my friend, and gives me a right to conſider and treat 


it as an aſſociate of my enemy. To avoid therefore pes 


petual ſubjects. for complaint and rupture, it has been 
agreed in a manner entirely grounded on true principles, 


that the powers at war may ſeize and confiſcate all contr- 
band goods, which neutral perſons ſhall attempt to carry 
to their enemy, without any complaint from the ſovereign 


of thoſe merchants; as on the other hand, the power at 


war does not impute to the neutral ſovereigns theſe prac- 
- tices of their ſubjeQts. Care is even taken to ſettle ever) 
particular of this kind in moons of commerce and navi- 


gation. 


(e) In our time the King of Spain 0 Corfairs* with military "ſtores 
has prohibited all Hamburgh ſhips and thus oblige it to revoke its con- 


from entering his harbours, that city tract with hy ſtate. 


having engaged to furniſh the Aer 
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das ſearchi W ſhips at ſea, che commerce = „ng. 
of contraband goods cannot be prevented. ate e bane ru 
2 right of ſearching. Some powerful nations have. indeed, + 

t tir es, qejuſed to ſubmit to this ſearch. After 
« he peace of Vervins, Queen Elizabeth continuing the 
« wax with Spain, defired the King of France to allow 
« that all French ſhips on their voyage to Spain may be 
« ſearched, in order to diſcover whether they did not ſe 
6 cretly carry militaty. Kores 3 but this was refuſed, as | ; 
« an injury to trade and a favourable occaſion to pib 
« lage, (5) At preſent a neutral ſhip refuſing to be 
ſearched, would from that proceeding alone be condemned 
as lawful prize. But to avoid inconveniences, violence, 
and e ery other irregularity, the manner of the ſearch is 
ſettled i in the treaties of navigation and commerce. Ac- 


| cording to the preſent cuſtom credit js to be given to cer- 


tifcates-and bills of lading, produced by the maſter of the 

ſhip; bus unleſs any fraud appear in them, or how r 

good reaſon for ſuſpecting their validity. : | 
Effects belonging to an enemy i on e a neu- $ 15. 

tral ſhip are ſeizable by the rights of war; but by the law Effe of an 


enemy feuni in | 


of nature the maſter is * n freight, and not to a neutral ſhip. 
ſuffer, by the ſeizure. 
„ e eee ek in an enemy np, are to F 116. 

be reſtored to the owners, againſt whom there is no deer. 
right,of confiſcation, but without any allowance for de- enemy's Ihe. 
tainder, decay, &c. The loſs ſuſtained by the neutrals 
on this occaſion is an accident, to which they expoſe 
themſelyes by ſending them in an enemy's ſhip 3 and the 
captor in making uſe of the law of war, is not anſwerable 
auen reſuling: from it, no more than if a 


8 


00 wa bi ſupra. 


Ty ; | i 
e - 


neutral 


up the maſter and pilot of a veſſel -earryildy; hoodia 01 0 


In the long and bloody war carried on by the Vnited 
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be enemy s „ mp, 9 ſhould be killed dach ext ein "TW 
Hitherto we have conſidered the comme fret of ne 


nations with the territories of 


There is a particular cafe where the Hl , riot 


ſtill farther. All commerce is entirely Pcb vith 
beſieged town. © If I lay ſiege to a place, or onlyforty 

blockade, I have a right to hinder. 7 one fro entering 
and to treat as an enemy whoeVFeriattempts-toFenti 
place, or carry any thing to the beliged, without m 
leave; for he oppoſes my enterprize; 0 


the miſcarriage of it; and thus cauſe ne ws fallins 


the evils of an unſucceſsful war. King De 


Athens, when he almoſt reduced the eity by at 


Provinces againſt Spain, for the recovery of theirlibertia 
they refuſed the Engliſh the liberty of carrying god 
Dunkirk, before which the Dutch fleet lay (0). N * 
A neutral nation continues with the two parties at war, 
in the ſeveral relations nature has placed between nations, 
It is ready to perform towards them both; all the cities 
of humanity, reciprocally due from nation to nation,” - 


| is in every thing, not directly relating to war, to give then 


all the aſſiſtance in its power, and of which they a ſtand 


in need. But this aſſiſtance is to be given with impar- 
tiality, that is, in not refuſing to one of the parties an) 
thing on account of his being at war with the other, 
(Sect. 104.) This does not hinder a neutral ſtate haying 


particular connections of friendſhip and good neighbour: 
hood with one of the parties at war, from'granting him in 
whatever 'does not relate to military tranſactions, the 
preference due to friends: Much more may he, without 


* * 
@), Plutarch in Demetrio, () Grotius ut ſupra. | 
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a indulgenor. . r er in en, aer | 


ly low, as far as the public good 


vl pers, che ſub - 0 * the contending bann to viſit 
ral e ng ee eee teh 

va treat * 4 it D remiſed to refuſe to both 
parties. luch comm 
the wars which diſturb Europe, che Switzers keep their 
country in an unex6eptio 
indiferinymately i is allowed to come thither, and purchaſe 
; if it ee en ilitar 
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ps equally with individuals. But the 
ty is to judge whether this paſſage 
it i difficult for that of an army 


An innocent paſſas eee eee 8 . 4 
fate i is at — II. Se. 123.). And this duty 


odities as are uſed in war. Amidſt all 


able neutrality. . Every nation 5 


9119. 
Of the paſſage 
of troops in a 
neutral coun» 
try. 1 „ 


* 


| > I che late wars of Italy, the territories - 


of * Rabi of Venice, with thoſg of the Pope, 
iutined very - great. damages by the paſſage of armies, 
and often becar e th rrre of the war. it 

Ihe paſſa | troops, ads; that of 
| rn, being no matter of indifference ; he who 
to 4t90ps through a neutral country i is 


to ak th ſovercign's permiſſion. | To enter his territory 


without his conſent, is a violation of the rights of ſove- 


reignty and ſupreme dominion, by virtue of which this 


country not to be diſpoſed of for any uſe whatever, 


dichtere permiſſion, either tacit or expreſſed. And a 


emuſtion for the paſſage of troops is not to be pre- 
lost. de Fan of fuck a OR may be "wy 
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May be refuſed 
fac good rea- 


— Pena Jo 
juſt, and in the caſe now gt us, . 3 


tionably innocent, a nation may do itſelf Jultice, and take 


 cccafion, a paſſage be forced, he who fe 
ſo much blamed as the nation that has indif ee 


by force what it was unjuſtly denied. © But-we' have” al- 


ready obſerved that it is very difficult for the paſſage of an 


army to be abſolutely innocent, and much more ſo for the 
innocence to be very evident. The e 
the dangers that may attend it, are ſo We depend on 
ſo many particulars, and are ſo com fe 


wils it may occaſon, 


fides, ſelf-intereſt has ſo powerful abt influentce ly the 
judgments of men, that if he who requires the paſſage 


judge of its innocence, he will admit no reaſon ly 
_ againſt it, and thus a door is opened to continuaf quarrels 


and hoſtilities. The tranquillity and common ſafety of 


nations therefore require that each ſhould be miſtreſs of 
its own territory, and at liberty to devy* es foreign army 


an entrance, when it has not from its natural 


| liberties in this reſpect, by treaties 3' and the only excep- 
tion in theſe very rare caſes is, When it may be ſhewnin 


the moſt evident manner, that the paſſage required is ab- 
folutely without danger or inconveniency. "Th, on ſuch 


this violence upon itſelf. Another caſe pos is 
that of extreme neceſſity. Urgent. and abſolute neceſſity 
ſuſpends all the right of property (Book II. Sect. 119. 
123.) . And if the proprietor be not under the ſame * 

0 
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will, to ab als of what belongs to 1 When ers- 
fore an army mult periſh, or never return to its own coun- 
try without paſſing through neutral territories, it has a 


right to force a paſſage, notwithſtanding the ſovereign's . 
genial, and to clear its way by the ford. But it is firſt 2 


to alk leave to paſs, 'to offer ſecurities, and pay 


damages it occaſions. \'This was the behaviour of che 


Greeks on their return from Aſia, under the conduct of 


Ageſilaus (a). Extreme neceſſity may even authorize the 


temporary ſeizure of a place, and the putting a garriſon. 
therein for defending itſelf againſt the enemy, or prevent- 
ing him in his defigns of ſeizing this place, when the ſove- 


reign is not able to defend it. But when the danger is > 


the place. ' DRL 

When a9 eme in is des bbs ieceſſity, APR 
ger alone of admitting a powerful army into one's coun- 
try authorizes a denial. The commander may be diſ- 
poſed to make himſelf maſter of it, or at leaſt may act as 
ſovereign, and live at diſcretion. ' Let it be ſaid with 


over it muſt be immediately reſtored, paying all the | 
charges, e * pot: 1h n 1 _— : 


oo 
The fearof dan- 
ger authorizes a 
denial. _ 


Crotius (5), that he who requires the paſſage is not to be 
deprived of his right for our unjuſt fears. A probable 


fear, founded on good reaſons, gives us a right to avoid 


what may render it real, and che conduct of nations .af- | 


fords too ſolid a foundation for the fear in queſtion. Be- 
ſides a right of paſſage is not a perfe# right, unleſs in the 


caſe of an urgent neceſſity, WET ar pes. w. e | 


that the paſſage is innocent. 1 
But in the preceding ebe Tipper it impract 

bie to give ſecurity ſufficient to remove every cauſe of 

tearing the attempts and violence of him who demands 

the paſſage. If ſuch ſecurity can be given, the beſt me- 


thod is to permit them to paſs in ſmall bodies — at the 


(a) Plutarch's life of Ageſilaus. 
(6) Book II. Chap. II. Sec. 23. Note g:. 


ſame 


56 124. 
Or to require 
all reaſonable 
ſecurities. 
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duired of him, and conſequently ſubmit to paſs, by 45 


FF 125. 
Whether there 
is always an ob- 
ligation of com- 
plying with all 
Einds of ſecuri- 
ties. 


himſelf my maſter ? And of as little ag, is a bon 


ſions· and deliver up his arms, if the paſſage is denied hin 


on any other terms. The choice of what ſecurities he is 
to give does not belong to him, Hoſtages or a bond 
would very often be ſlender ſecurities. Of What benefit 
tages to me, from him who can immediately I 


againſt a much ſuperior power. 
But in order to paſs through the territories TY a nat 
is there à conſtant neceſſity for giving every ſecurity it 
may require ? The cauſes of the paſſage. are firſt. to be 
diſtinguiſned, and then the manners of the nation of 
whom it is demanded are to be conſidered. If the paſſage 
be not eſſentially neceſſary, and can be. obtained only on 
ſuſpicious or diſagreeable conditions, it muſt be laid aſide, 
28 in the caſe of a refuſal (Set. 122,). But if neceſſity 
warrants me to paſs, the conditions on which the paſſage 
will de granted, may be. accepted. or rejected, according to 


the manners vate — am abraten with. Suppoſe | 


rous $45 bank 3 all 1 dean myſelf at its diſcretion by giving 
up my arms, and cauſing my troops to march in diviſions! 


This is ſo dangerous a ſtep that I believe none will impoſe 


it on me. Neceſſity authoriſes me to. paſs, and even to 
paſs in ſuch a poſture as will ſecure me from any ambuſh 
or violence. J will offer every ſecurity that can be given, 
vvithout weakly expoſing myſelf; and if the offer is Veit 


I muſk be guided by neceſſity and prudence. I add, and 


60 The Eleans, and the ancient inhabitants of Cologn. See See Grotins ibid. 
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ä like manner ee or re- eee, e 
fuſe it to the other, unleſs, che alteration of circumſtances between both _ 
ges it ſolid reaſons for acting otherwiſe... Without ſuch rl. N 
reaſons, to grant one what eee would be 

ſhewing partiality, and receding from an exact neutrality. 

When I have no reaſon to refuſe the paſſage; the party - 5 127. 
wilt whom it is granted has ne room for complaint, panda a paſ 
much leſs for making it a pretence for a war; ſince L did fage e bag 
no more than what the law of nations enjoins (Sect. 119.) u e 
Neither has he any right to require that I ſhould deny the 
paſſage z becauſe he is not to hinder me from doing what I 
think agreeable to my duty, and even on occaſion when 1 
might with juſtice deny the paſſage, it is allowable in me 
not to make uſe of my right, eſpectally-when I ſhould be 
obliged to ſupport my refuſal by mn fund. Who will 
take upon him to complain of my having permitted the 
war to be carried into his own country, rather than draw 
it on myſelf ?- It cannot be required that I ſhould take up 
arms in his favour, -unleſs obliged to it by a treaty. But 
nations more intent on their ee eee than the ob- 
ſerration of ſtrict. juſtice, are very loud on this pre- 
tended ſubject of complaint. In war eſpecially they ſtick 
at no meaſures; and if by their threatenings they can inti- 
midate a neighbour to refuſe a paſſage to a anne : 
they conſider this conduct as a ſtroke of policy. p. . 

A powerful ſtate will oppoſe theſe unjuſt. mennces, and, $ 128. 
firm toits juſtice and glory, will hot be diverted by the fear fut f lm 
of a e eee eee it will not even bear the me- fear of the re | 

But a weak nation, unable to make good its party, oppoſite party. 3 
vill vi under a neceſſity of conſulting its: ſafety 3 and this | 
N „ important 


* 


it to too pow . 
en 95 wane 4 —— Jon Rey the calamitiee of war. Tee 
not become the ſhould even he again to whom the paſſage is granted, 
at b Kee | ſuch moderation as not to make uſe of menace cht it my 
| be refuſed; he will alſo on his part demand the like many 
to meet his enemy, and thus the neutral eountry: will be. 
eome the theatre of war. The infinite evils of ſuch a ſitu 
tion are an unenceptionable reaſon for refuſing the paſlage, 
LS 9 In all theſe cafes he who:thoukl attempt to force a fa. 
| ſage injures the neutral nation, and gives it the greneſ 
zer, in their alliances with France, TI not to 
3 eee, e They 


be ee . no fag of ruring ple 
nf „ H RIG CARE 

50 9130. — x ͤ— 

ned eee «K* with the paſſage of troops, and of things with 

— of paſ- out which it would not be practicable: ſuch as the liberty 

. of carrying whatever may be neceſſary to an army, thut oſ 

exerciſing military diſcipline on the officers and foldien, 

and that of buying at a reaſonable rate every thing an m 

may want, unleſs a fear of ſcarcity render an exception ne 

dene eee DRAW, eee 
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2 . eee e 
e to take ere it be ſafe. This good fih requires; for 
. pl 5 act — e Fee . _ aps are: 9 
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No hoſtility to 


pe committed in 


2 — cnc bs — ey a ne 


2 The Dutch Wadde having ©” 


dre on the aſfallants, and the nus Da cn. 
plained, Perhaps too faintly, eee e- 


(0 its rights and dignity (a PH e 


To ſecure ballen tte — Aae | 


of war, conſequently not to be done in a neutral v 
ind whoever permitted it would break the neutrality, as 
favouring one of the parties. But I here ſpeak of priſon- 


ers and goods, not yet perfectly in che enemy's power, the | 


capture of which is not, if I may be allowed the expreſ- 
not make uſe of a neighbouring and neutral country ue a 
would be to-countenance and ſupport its hoſtilities. When 
the capture is completed, and the booty abſolutely in the 


enemy's power, no inquiry is made how he came byſuch ef- 
ſects, and he has a right to diſpoſe of them any where. 


A prirateer carries his prize into a neutral port, and there 
freely ſells it; but he would not be allowed to put his pri- 


On the other hand it is certain, that on my enemy's 


being defeated, and too much weakened to eſcape me, if 
my neighbour affords him a retreat, allows him time to re- 
cover, and watch a- favourable opportunity of making a 
lecond attack on my territories z this eonduct, ſo pernicious 


9133. 
Not to , ord 
retreat totroops 
that they may 
again attack 
their enemies. 


to "me RP and tele, would be ene | 


* author of the ger le lies aha He let, bot dbet | 


rh, written in Engliſh, pre- ſome ſeaſonable preſents made to the 
ind hat the Danes had engaged to court of Denmark faved it. Ch. X. 


LI 2 4 


4 wal, 2 paſſage _ falcty, Any o,cauſe.. 
| nete rch,. 
mp rt neter 2 right to- rar arr ens 
queſt of my enemy; a mis fortune that too often attend 
nations unable to command reſpect. Their territotit 
| ſoon become the ſcene of war; armies march into it, en. 
” 4 and ſight, as in a country open to all commerce. 
913 oops to whom. a paſſage is granted, are not to ocz. 
Gags be hon the leaſt damage in a country; they are to keep the 
| e public roads, and not to enter the poſſeſſions of private per- 
. ſons; to obſerve the moſt exaQ diſcipline, and punQualy 
pay for every thing they want. And if the licentiouſnel 
of the ſoldiers, or the neceſſity of ſome operations, az en- 
camping, intrenching, and the like, have cauſed any da- 
mage, the commander or his ſovereign is to make repars 
tion. All this requires no proof. By what right is 1 
army to cauſe loſſes to a na; n en ee e 
aſl was an innocent paſſage? e che 
4 | rr 
Lb | cls bodifbents ocaionns. Lend Auth: cata 
naturally reſulting from the paſſage of an army, ſhould be 
of paſſage, nay even unjuſt, if the paſſage be attended with 
no damage; ſince, in this caſe, it is due. The ſovereign, 
however, of the country is to take care that the damage be 
paid to the parties who ſuffer, for no right authoriſes hin 
to reſerve what is given for their indemnity. Too often 
8 e eee e. retain 
6 8. : Laſtly, as an innocent at ae ee only rj 
AM ar "ah cauſes, @4 it may be well refuſed to him who W 


war manifeſtly . | ir 
unjuſt, | | | Re 


denied a 2 to che Neivedanb he 
try in order to conquer a better. Yet policy ſeems to 
er ſhare in his denial than the love I 


tion to refuſe viagra ſhould doubtleſs refuſe in the 
caſe we now ſpeak of. Bot if it be dangerous, he is not ph 
obliged to expoſe himſelf for the ſecurity of another; na 

to hazard raſhly the quiet and welfare e people 

er a "ay grout. Wee hg Mine _ 
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FHAT waere lad W eee 6 136. . 
making war; let us now proceed to the right, En 
which is to take plage i in the war itſelf, and to the rules againſt an ene · 
which nations ſhould reciprocally obſerve, even when de- 6 
ciding their differences by arms. We ſhall begin with the 
rights of the nation, which makes a juſt war, and diſcuſs 
what is allowed to it againſt its enemy. All theſe are to be 
deduced from one {ſingle principle, the end of a juſt war. 

For when the end is lawful, he who has a right to proſe- | 
cute this end is warranted in the uſe of all neceſſary means 
to attain it. - The end of a juſt war is to revenge or: prevent\: 
[jury (Sect. 28.) that is, to procure by force the juſtice 
which cannot otherwiſe be obtained; to compel an unjuſt 
perſon to repair an injury already done, or to give ſecuri- 
ties againſt any wrong threatened by him. On a declara- 
von of war, N this nation has a right of doing 
3 
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allowed or not 


9137. | | ter a 
Veen ehe which are necefſatyfor obtaining fuck ends 

eden, a excoeds this is cenſured by the law: of nature, — 

| what is barely and will be condemned at the tribunal of conſcienet 

puniſhed Hence it is that the right to ſuch or ſuch acts of hoſitlity 

among eie "008 according to their circumſtances.” What is juſt and 
8 5 per innocent in a war, in one particular ſituation, 

— ſo in another. Right goes hand in hand wid 

neceſſity, and the exigency of the caſe; but never exceedi 

itt. It being, however, very difficult always to form a pre- 

ciſe judgment of what the preſent caſe requires, and eren 

nation being the judge of what its own particular ſituation 

will allow (Prelim. Sect. 16. Ja nations muſt in this ber 

eular conform to general rules. - Accordingly, wheneret 

it is certain and evident that ſuch a meaſure; ſuch an 2d 

of hoſtility, is neceſſary in general for over-powering the 

enemy's reſiſtance, and attaining the end of a lawful wir; 

tis meaſure taken in general is accounted by the law of 

| ths 1 a juſt right in war; though he who makes uſe of 

_ it unneceſſarily, when he might attain his end by milder 

methods, is not innocent before God and his — 

On this the difference between what is juſt, equitable, 

reprehenſible in war and what is only allowed, ant 

puniſhed among nations is founded. The ſovereign who 

would preferve a pure conſcience, and punctuallydiſchatge 

the duties of humanity, is never to loſe fight of what we 

have already obſerved more than once, that nature git 

him a right of making war, only in caſes of neteſſty, 

when a remedy, ever diſagreeable, though often neceſſary, 

muſt be uſed againſt obſtinate injuſtice or violence. "Ihe 

is penetrated with this great truth; he will never carry the 

remedy beyond its due limits, and will be 12 5 


n, 1g 


zs a right of taking away their life. ' Under the name of 


only the firſt author eee 8 


c . ̃ ¼— . TESS 
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lcſence of his rights and the care of his fafery. De, 1 
— eee ae, yur $198 


Of the ri 
who is weaken: upon 
A... banks ny byall means 
hows 'S zuſtifablein 
againſt the enemy whatever is neceſſary for- 33 themſelves. 


him; for difabling him from making any farther,refiſtance 

in ſupport of his injuſtice ; and the moſt effeftual,! the 
moſt proper methods may be chofen, provided they, have 
nothing odious, - be not nn WERE or ex- 
ploded by the law) of nature. 74 

An enemy attacking me ds ee 9139. 
ed right of repelling his violences, and he who oppoſes on N e 
me in arms, when I demand only my right, becomes him- perſon. 
{elf the real aggreflor hy his unjuſt reſiſtance : he is the firſt 
author of the violence, and obliges me to make ufe of force 
for ſecuring myſelf againſt the wrongs intended me, either 
in my perſon. or poſſeſſions. For if the - effets of this 
force proceed ſo far as to take away his liſe, he owes the 
misfortune to himſelf; for if by fparing him I ſhould fub- 


mitt to the injury, the good. would ſoon become the prey of 


the wicked. Hence the right of killing enemies in a juſt = 
war is derived; when their reſiſtanee cannot be ſuppreſſed, 
when they are not to be reduced, by milder methods, there 


enemies, as we have already ſhewn, are comprehended; not 


* and fight for his cauſe. 4 

But the very manner ee the right of kling eue 1 
mies is proved, points out alſo the limits of this right. On 3 
an enemy's ſubmitting and delivering up his arms, we can- 7) not to be 
not with juſtice take away his life. Thus in a battle quar- ceaſing to reſiſt, 
ter is to be given to thoſe who lay down their arms, and | 1 
* a lege, en nen, to W are never to be 


refuſed 


9 141. : 


A particular 


eaſe — 


b) 142. | 
Repriſals. 
uneral of the enemy has, without any juſt reaſon, cauſed 


: tions in me enn „ 
much commended ; if ſometimes in the heat of action the 


it e- 3 time a violation of the laws of war, 
This denial of quarter is no natural conſequence of the 


penalty to be juſt it muſt fall on the guilty. When the 


never gives quarter, it may be chaſtiſed in the perſons of 
any ſeized or taken, they are among the guilty, that by 
this rigour they may be brought to conform to the laws a 


ſary, clemency is to be uſed. Corinth was utterly de- 


the Roman ambaſſadors. However that- ſeverity has 


the depriving him of ſome of his rights, taking from hin 

towns, and provinces. The evil which the whole nation 
ſuffers then, is a participation inevitable 0 ee. 
of a political ſociety. 


ſoldier refuſes to give quarters it 0 ee Contrary u 
"hve s of fuck enemies as hav lde 
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This . 8 wag Fs eue HK 
of the law of nations, and particularly if 


war, but the puniſhment of his crime; a puniſhment 
which the injured party has a right to inflict :. but for thi 


war is with a ſavage nation, which obſerves. no rules, and 


humanity. But wherever ſeverity is not abſolutely neceſ- 


has even the moſt juſt cauſe to puniſh/a ſovereign as his 
enemy, will always incur the reproach of cruelty, ſhould 
he cauſe the puniſhment to fall on the innocent people. 
There are other methods of chaſtiſing the ſovercign: as 


This leads us to ſpeak of a kind of wean ſometimes 
practiſed in war, under the name of repriſals. If a ge- 


ſome 
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2 before was promiſed his fe, en, N s nm t 
made on him with any colour en Let 8 


enemies to his ſafety, and that of e | 

been with an inhuman enemy, who frequently commits 
normities, he appears to have a right of refuſing lie 

3 ——— tahds and of treating them 


2s his were treated. But Seipio's generoſity is rather to 


be imitated: that great man having redueed ſome Spaniſh 
princes who had revolted againſt the Romans, declared to | 
chem, that on a breach of nn he would . 
be e | 
who ſhould be found in arms (a). Alexander the Great, 
having cauſe of complaint againſt Darius, for ſome mal- 
practices, ſent him word, that if he continued to-make-war 
in ſuch a manner, he would purſue him to the utmoſt, 
and give no quarter (5).- It is Ahn Wer nee T 
the laws of war is to be checked, and not by cauſing tht 
penalty due to his crime to fall on innocent victims n 
How could it be conceived in a knowing age, that it is 
lawful to puniſh with death a governor who. has defended 
his place to the laft extremity, or who in a weak place has 
preſumed to make a ſtand againſt a royal m 85 ae 
in the laſt century, this notion was ſo common as 
an article in the law of war, eee it is not 


n.. neee 


DJ 


(a) Ne ne ſe in abſides Innoxios, | poste 3 eee eee Ti. Lhe. 
kd in ipſos, fi defecerint, ſævitu- Lib. XXVIII. 
tum: nec ab inermi, ſed ab armato, (5) Quint. Curt. Lib. IV. cap. I. XI. 


2,4 
3 


3 


and fidelity (c). As Phyton was led to execution bj or. 
44 der of Dionyſius the tyrant, for having obſtinately de- 


4. he cried out, that to put him to death for defending the 


| ſence; eſpecially in a weak place, againſt a royal arny, 


this defence may ſave the ſtate, by delaying the eneny 
0 eee, — courage ſupplies the want 


vhen thoroughly determined. How many places have 
| fence might have ſtopped the enemy à long time, hare 


of the campaign, or even have ſaved themſelves? In the 


 fended Coni againſt the efforts of two powerful armic 


$6 ſpare your e ng and gain a valuable ram, My 


ders for ſparing eee of ee 


« fended the town of Rhegium, of which he was governor, 
cc city was unjuſt, and that heaven would ſoon revenge i 

„And Diodorus Siculus terms this an unjuſt puniſ. 
Ane (ah. It is in vain to object, that an obſtinate de- 


only cauſes a great effuſion of blood to no purpoſe; ſor 


:hevaher Bayard having thrown 
ded it with his uſual intrepi- 
= ares 8 mou a brave man is ſometimes cap. 
ble of ſaving a place, which another would not think ter 
ble. The hiſtory of the famous ſiege of Malta is ano- 
ther inſtance how far men of ſpirit may defend -themſehes, 


ſurrendered which by a more regular and vigorous de- 
weakened their forces, occaſioned the loſs of the remainder 


laſt war, whilſt the ſtrongeſt places in the Netherlands 


holding out, in ſo indifferent a port, forty days from the 
opening of the trenches, ſaved his town, and with it al 
Piedmont. It is farther urged that by threatening a com. 
mander with death, you may ſhorten the bloody ſieg, 


( Armes de Exped. Alcxind. 15 Grotins Lib. m. Cap. i. bel 
Lib. I. Cap. XX. 10. n. 5. 
(4% Lib. XIV. Cap. CXHI. quoted (e) See his life. 
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you might promiſe pres —— 1 


meren eee ell bis ür * 
| dear rate, make you pay for your injuſtice, and bury him» 


ſelf under the ruins of his fort. But Whatever advantage 


The 


it is an inſult and an injury. . e 


be barbarous and Horrible: ang if RIES, | 
] believe it will be allowed vain and ridiculous': Juſt and 


decent means may doubtieſs be uſed for inducing a g 


nor not obſtinately to reduce himſelf to the laſt extre- 


mity; and this is at preſent done by all wiſe . 
generals. A governor anne to ſurrender, and 


the progreſs of the ſiege an honour: — 
capitulation is offered mene intimation that if he 


ſtays too long, he will be admitted only to ſurrender as a 


priſoner of war, and at diſeretion; if he perſiſts, and at 


length is forced to ſurrender at diſeretion, all the ſeverity 


of the law of war may be uſed, both againſt him and his 


an enemy of life who lays down his arms (Sect. 140.) 
_ unleſs he has been . 


eee Kc ee eee eee 
ſtance carried to extremity is 3 a ſubal- 


. ſuch occaſions when it is manifeſtly uſeleſs. 
It is then obſtinacy, and not firmneſs or bravery." The 

end of true courage being always reaſonable. Let us ſup- 
poſe, for inſtance, a ſtate entirely reduced under the con- 
queror's arms, except one ſingle fortreſs, that no-ſuccour 
is to be expected from without, no neighbour, no ally, con- 
eerns itſelf about ſaving the remainder of this conquered 
ſtate: The governor is then to be acquainted with the 
ſtate of affairs, ſummoned to ſurrender, and may be threat- 


ened with death mares, þ in a defence abſolutely 


fruitleſs, _ 


$i 


6 144. 


Of * As. 


s 145. 
Of women, 
children, [the 
ſick and aged. 


N — in which the de 


man —— — — rrong 
deſerves Pos nokia des bean hut 
antieal, and that it e ——— 
_ which he oppoſes; for if this governor maintains a cane 
evidently juſt; if he fights to ſave his cou 


very: his misfortune will be pitied ; 2 


menthim —— Ges wn and ee 1 
endere — anti bin and he hasdouk. 
— But they a 


Na to due out . a certain 


Women, children, — m 


ber of enemies (Sect. 70, .). And there are e | 


regard to them, as belonging to the nation with which 
another is at war, and the rights and pretenſions between 


nation and nation affect the body of the ſociety, together 
with all its members (Book II. Sect. 81, Ba. 344.) But 
theſe are enemies who make no reſiſtance,” and conſe - 
quently give us no right to treat their perſons ill, or uſe 


any violence againſt them, muc 


leſs to take away their 


lives. (Sect. 140.) This is ſo plain a maxim of juſtice 
and humanity, that at preſent every nation in the leaſt 
civilized, acquieſces in it. Sometimes indeed, the ſol - 
dier, in his brutal rage, has forced women, or killed them, 


and * children and aged perſons to the ſword, but 
theſe 


1 


| ey — 4 
kene, however, deſertion being unhappily too common, the 
dee eee ee in ome: es PAT | 


w—_— <7 


me. on. w = ©, VV © 


by oe 2. on Dd. 


all che on to pur aſtopo 3 and a . 
1. rows of being ſpare, he we 0 employ 


haue be fd — — ot men ef eters” 3 146. 
of men of let- 


. 0 Not RA theſe have rere ters, Kc. 
| their function any character of inviolability with reſpect 
to an enemy, or that the civil law can confer it on them: 
but as they do not appear in arms, and bppoſe no force 
againſt the enemy, he has no right to uſe any againſt 
them. Among the ancient Romans the prieſts carried 
ams; Julius Cæſar himſelf was ſovereign pontiff. Dig I, 
nitaries, Biſhops, nn have been ſeen in a mili 
tary garb, and commanding armied. From the time of 
their/aing ſo, they ſubject themſelves to the common 
fate of military perſons. In battle tis eee 8. 
they did not pretend to be inviolable. ah Hs 5 
Formerly, every one capable eee . 9147. 
a ſoldier, when his nation was at war, and eſpecially when pe rr 
ed. Grotius however (c) produces inſtances of ſc- of all who do 
veral nations and eminent commanders (4) who ſpared the PO Oe Ou | 
peaſantry in conſideration of the immediate uſefulneſs of | 
their labour. At preſent war is carried on by regular 
troops, the people, the peaſants, the inhabitants of towns 
and villages, do not concern themſelves in it, and gene- 8 
rally have nothing to fear from the enemy's arms. If the ; 
inhabitants ſubmit to him who is maſter of the country, 


6 To Keke dn be. Cyrus Belifarivs. . | 
le Book III. Ch. XI. "> + by 


2 


ers of war. 


5148. 


dt thegight of 


makin © 


ſon or child for whom the ſovereign has an affectior 


. __ equitable conditions of peace. Indeed the European tv 


to ſuperſede it, he be juſtly accuſed of brenkin 


will be deemed a ſour moroſe man; he will be cenſure! 


=. 2 bimſelf, das 
| SO in this moderation; by protecting the py | 


ence to his army, and faves it many loſſes and dangen, 


| If he has any reaſon to miſtruſt the people, he has right 

_ to diſarm them, to require hoſtages from them: andthe 
vrho are for avoiding the calamities of war muſt ſubmit u 

| the laws which che enemy thinks propertoimpoſe onder 


* K 
5M * 


children to withdraw where they pleaſe. But this'mode- 


continue in + belesen 2 — to "The 
Pan e e eee, an der ee 
mitten of qr « lk as poſe Airtec 


inhabitants, keeping the ſoldiers in ſtrict diſcipline, 
the-generabprocures an eaſyſoblh 


FTA 


= 
Pony 


But all theſe enemies thus ſubdued or diſarmed, who 
from the principles of humanity are to be - ſpared, be- 
e oppoſite party may lawfully be ſecured ani 

ers, either that they may not take up arms 
—.— or that the enemy may be weakened (Sed. 
138.) or, laſtly, that by getting into our power, — 


deliverance of theſe valuable pledges may induce him to 


enen e eee frat Sans 
; : ſecurity and liberty being granted to women ant 


ration, this politeneſs, doubtleſs very commendable, is nu 
in itſelf abſolutely obligatory, and if a general thinksit 


the laws of war. He is at liberty to act in this reſpect a 
he thinks beſt for his own affairs. If without reaſon, 
and from mere caprice, he denies women this liberty, b 


2 73 5 


ſck 


„ 


weten d er pe e 
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eee e ſtrong. place of great im- 


portance, the uſeleſs mouths are not permitted ta coe 
ou. nnen there i ——— | 


Lee, their ecke ———— 


when he n nm ſuch a noble ex. 
fall add tber ef TiKusavicic:Gege.v6 Jeraflem-ache s 


firſt for driving back into the city great numbers of 


periſhing wretches, who came out of it: but he could not 
vithſtand the compaſſion vhich ſuch a fight raiſed in him, 
EO OE an pup ohne ers max- 

As en as eee 1 _ 
ſurrendered his perſon, you have no farther right over his 
life (Se&. 140.) unleſs he ſhould give you ſuch a right by 5 
ſome new crime, or had before committed againſt you a 


| crime deſerving death (Sect. 141.). Therefore it was a 


dreadful error of antiquity, 2 moſt unjuſt and ſavage 


claim, to aſſume a right of putting a priſoner of war to 


death, and even by the hand of the executioner. How- 
erer, it is now a long time fince more juſt and humane 


principles have taken place. s I. King of Naples, 


having defeated and taken priſoner Conrade, his compe- 


titor, cauſed him to be beheaded at Naples, together with 
Frederick of Auſtria, his fellow priſoner. This barba- 


| Iity raiſed an univerſal horror, and Peter the third King of 


Arragon, reproached Charles with it as a  deteſtable crime, 


7 : 


00 Bpiſt, Pet, Arrag, apud Petr. de ven. 


However, 


d before what Henry the Great dd, | 


[4 
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them in his power. In this caſe he OP 


viſe he ſhould remember that they are m. 


fob When an enemy is conquered, and fubmis 


= E1« 
Whether pri- 
ſoners, who 
cannot be kept 
or fed, may be 
put to death. 


diſplays the humanity o 


No foul forgets all reſentment, and is entirely filled 

compaſſion for him. The European nations ar 
oj to be praiſed. Priſoners of war are ſeldom il 
treated among them. We extol, we love the Engliſh and 
French at hearing the accounts of the treatment given ty 


priſoners of war on both ſides, among thoſe generous nz | 


tions. And what is more, by a euſtom which equally 

of the Europeans, an officer, talen 
priſoner of war, is releaſed on hig parole. werke e 
comfort of paſſing the time of hi impriſonment in 
country, with his family; and the ; — him 
thinks itfelf as ſecure mn opny 84A 
the cloſeſt priſon. 

Formerly a ae not a Bede dds /migh 
have been propoſed. - When the number of priſoners is ſo 
great as not to be kept or fed with ſafety, is theres 
right of putting them to death? Or ſhall they be ſent 
back to the enemy at the hazard of thus ſtrengthening 


him, ſo as on another occaſion to gain the advantage ! 


At preſent the caſe is plain. Theſe priſoners are ſent 


back on their parole, not to carry arms for a certain time, 
or to the end of the war. And as every commander ne- 
ceflarily has a power of agreeing to the conditions on 


which the enemy admits his ſurrender, the engagements 


entered into by ** for faving his life or his liberty gh 


.SPFEESESSE 


| „ 1 85 
Of this many inſtances appeared during the laſt war z ſeve- 

nl Dutch garriſons ſubmitted to the conditions of not. 
bring ing — — two years. 


ene bene arms againſt the Queen of Hun- 

gary for a ſtated time. The fovereigns of theſe woops 

adhered to their ſeveral engagements z. but. theſe eonven- 

tions have their limits, which conſiſt in not prejudieing 

the rights of the ſavereigh over his ſubjeQs. Thas an 

their releaſe, that they ſhall not carry arms againſt him 

til the end of the war's having a right to keep hem pri- 

35 at the end of the war their impriſonmont ceaſthz and 

they, on their ſide, cannot take on them ſalves an engage 

ment abſolutely. contrary to their quality, as citinens or 

ſubjects. If their country forſakes them, they ate froe, 

and equally entitled to a renunciation on their ſid . But 

if we are concerned with a formidable nation, ſavage and Bs 

perfidious, ſhall we ſend back its ſoldiers, dy whom it ma 

be enabled to deſtroy us? When out ſafety is incotnpati-_ 

ble with that of an enemy, though ſubduod, it ig out of all 

queſtion, but that in cool blood a great number of prifon- 

ers ſhould. be put to death. But it is requizedy | 1+ That 

they were not promiſed their lives. a. It muſt be wen 

weighed, even to a certainty, that our ſafety evidently do- 

mands ſuch a ſacriee. If prudence will in an wii per- 

nit, either to truſt to their parole, or to diſregard thelr per- ö 

kdiouſueſs, 3 generons enemy will rather liſten to the voice | 1 

. citeumſpection. 5 
FD * = 4 Charles 
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but his enemy, who had not yet forgot the fear whd 


_ would the humanity of his conduct have juſtified the in 


In this - univerſal route, ſays Father Daniel, a fcb 


"© had left his baggage, was attacked, and fo it was; fi 


e camps through the army, with orders for putting alltht 


3 55 (O See Anſon's voyage round the world. 


< 8 W W 3 Le 1 PE 22:4 ts p tk W 
| battle of News 1 — ſent — 


ſuch hardy and intrepid warriors had raiſed in him, ca 
the Swedi + priſoners/” which he took at Pultowa, tok 
carried into Siberia. The Swediſh here was too con 
dent in his generoſity, -while the dextrous' monarch 
Ruſſia was as rigorouſly ſevere in his prudence: but l. 
eeſſity excuſes ſeverity, or rather canes it to be over them 
Admiral Anſon, on taking the rich Acapulco Galleon tei 
Manila, and finding his priſoners to out-number his wh 
ſhip's company,” he confined them in the hold, by vit 
they ſuffered extremely (a). But had he expoſe 
to the loſs both of ſo rich a prize and of -his own ſl, 


_ prudence of it? At the battle of Agincourt, HenryV. 
King of England, after his victory, was, or at leaſt thought 


Himſelf, A A Pa na nr ifici e 
ers to his own ſafety. r , ‚—R— + TOI aw, og 


© misfortune happened, which coſt the lives of 2 gr 
ec number of French. A remainder of their van wa 
«retreating in ſome order, and many joined it, whid 
«the King of England, from an eminence, obſerving, fup 
et poſed their intention was to renew the battle. At th 


* ſome Picard gentlemen, at the head of about 600 pe- 
e fants, had fallen on the Engliſh camp. This prine 
<< apprehenſive of ſome unlucky incident, ſent aid 6 


«priſoners to the ſword, leſt, ſhould the battle be n 
46 ens his NE be incumbered pods the 910 


| « keepin 


31 
u. The order was Ae pur of 


in — all the priſoners cut off (5) It is 
he gr cellity which can juſtify ſo terrible an 
enera AER; is greatly / 
eee 15 SO „ 
n 3 
duch ge e right to kill — — hag e 
themſelves perſonally guilty of ſome crime deſerving maybe made 
fach. The Hats Ated ben tele" prifbncts" uf Wer ni? 
or faves. They indeed thought they had a riglit of put- 
ting them to death. In every circumſtance; when I can 
not innocently take away "my: *priſoner's* life, I have no | 
ight to make him a ſlave. If 1 ſpare his life, and con- „ 
jemn him to a ſtate ſo contrary 46 the nature of man, 1 = 
ſtill continue with him the ſtate of war. He lies under nb 
pbligation to me, for what is life without freedom? If any 
lone counts life a favour when the grant of it is attended 
with chains, let him enjoy it, let him accept the kindneſs, 3 
ſubmit to his conditions, and fulfil his duties! But they 
are not what I ſhall teach hini: he may find enough ſaid 
of them in other authors: I ſhall dwell no longer on the 
ſubject, and indeed N e nn is N 
ertinct in Europe. Rat e | 
For this ties e thas thy 91583. 
may not return again to the enemy; or elfe for obtaining ng rast of 
from their ſovereign a juſt ſatiafaction, as the price of their priſoners. 
liberty, There is no obligation of releaſing thoſe whoiare 
detained with the latter view, till after ſatis faction is ob- 
uined. As to the former, whocver makes juſt war has a 
right, if he thinks proper; to detain is priſoners till e end 


. ee eee i 4 


5 Hiſtoire 7 Was, Regne de Charles vr. 
= "digs 
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| the Swedss his priſancrs far an egual number of Ruſſins 


16qWr6 . 
if tha war cantinues, for diminiſning — * 
nt the ſams time that he ſtrengthans him with the rewn 
af ſoldiers, The Eurapean nations, whe are ever to be 
dammended for their cars in alleviating dw evils gf u, 
have, with regard to priſoners, introduced humans ang 9 
lutary cyſtoms, They are exchanged. or ranſomed gre 

during the war, and this is generally ſtipulated in a prev 
dens cartel. However, if a patiap finds a copſiderable - Bf 
_ . vantage in lepring its faldiars priſoners with the greqy 
during the wu, rather then axchange them, it way cg 
_ taivly, unleſs bound hy cartel: a6 as is moſt acrecable io i 
Iptexgld. This would be the gals of @ ſtata abounding i 
mm, and zt war with a pation wors farwidabls by the 
courage than the number of its ſoldiers, It would have ben 


on erpenes ſuch of its citiaens and (aldiers as are pre 
_ {aners of war. They are fallen under this miglortwe 
. anly by Ging far its ſervice, and in (upper of its aus 
The ſane reaſon diQaes that it ſhall provide fer the 
ſupport during impriſonment. Formerly 


Paid belonged te the officers er ſoldiers who wel than: 
the madexu uſt js mere agreeable 12 reaſon and julie 
 _ If prſonats cannet be delivered during the enurſe of the 
Wa at leaſt their bherty muſti if peſlible, make an uiick 


des to tha wha have aupaled themſelves for it. How 
_ . - th i mut be allowed thet every nation may.by a hu 
after the example. of the Romans, and for inſpiring thei 
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& little advantzge to the Car; Peter the Great, te rſtor 


But tha ſlats is ohligad, as ſoon as can be dong withaut 
danger. and has the means in its hands, te deliver, 4t is 


ers of vr 
ware obliged. te dem themſfalves, hut then the rexſon 


in tha weaty of peace» Tdis is- + cars which the far 
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kater to rike the möft vigot eus Febſtatice, elde pn 
hers of war from ever being tattfottied : when this s 
zrerd on by the whole foctety nobody tan contains; 
Fat fach 2 faw is very Rarſh, and Gould fenree fire ay 

vir thioſe ambitious Neroes who wers determined on fatri- 


e tiling chemlen es mater of the 


en e e oe Mn df fe We de e155. 
tied fron wat, aginift the perſon of the enemy, we ei Whetheran =» 
toe more properly introdace 2 celebrated que ſtiont on #hick aainated or 
hors have been mach divided, and this is whether aff Pond: 
forts of means may de ettiployed to take a Ay an Sey 
ne? whether he may be xſifſurared er pufſoneck? Some „ 
have advanced that int à right of taking Wy life, the man- .- _- 
ter is indifferent. & ſtrange maxim f bur frappily exploded — £ 
by the confuſed ideas of Hotter only, I Have « fight in 
till fociety to putm t & fanclerer; fo erufe tay property ts 
be reſtored by lt WhO tthjeffly detatns it; but fhalf tre 
manner be indifferent. Natfons may de themfelves folk 
tice fworck i Rand, whert otherwiſe refirfert to then: ; ff 
be indffferent to human fortery that they emphoy odivin 
deins, capable of carrying de fonte through the whole 
| exrth, and from which the mot juft am? moſt equitable of 
forereigns, however ſtrongly fupported by ethery, all not 
be wle to preſerve Himſelf? Bat in order to difinife this 
queſtion with ſoltdity, affaſſitition ig by all menns to'be 
Eflinguiffiedfrortr furpriſes, which im wir are doabren 
ney affowable. Shot? 4 refolite fokfier ker the nights. 25 
fine ſteal irto che enemy carp, ger to the generats tent, 
amd tab Nfrm, iir thin chere is nothing contrary to the nacu-- 
eher of war, nothing bur what its # jaſt and nereffary 
war is commendable. Mutius Sczyola has been praiſed 
by all the great men ef antiquity, and Posſonna himſolf, 
vbom ze intendeck te kill evuld nor due evmmend tris 


courage. 
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courage (a). Pepin, father of C eie aving paſſe 

the Rhine with one of his. guards, went and killed bie 

-  myinhis chamber (b). Whatever abſolute cenſuregharchey | 

paaſſed on ſuch bold ſtrokes, the end of them was only tot, 

2» ter thoſe among the great, who are for leaving all che du 

gerous part of war to the ſoldiers and ſubalterns. Uſuih 

indeed the authors are puniſhed with ſome painful dea; 

PETER. > but it is becauſe the prince or the general ahh 
manner attacked, in his turn makes uſe of his rights, talk 

care of his ſafety, and by the example of torture enden 

.------; Vqurs. to deter, his enemies from attacking him otheryil 

'  . than by open force... He may proportion his rigour ts 

Wards an enemy according as his own ſafety requires. ly 

deeg it would be more commendable on both ſides to di- 

claim every kind of hoſtility, which lays the enemy unn 

a neceſſity of employing tortures for ſecuring himſelf fun 

them. It may become a cuſtom, a conventional law of wa. 

25 The. generous warriors of the preſent age diſlike ſuch a. 

- -tempts, and would never. make the experiment, except a 

thoſe: rare occaſions, when they become rieceſſary to th 

ver; ſafety and being of their country. As to the fix uy 

| 5 dred Lacedemonians, who under Leonidas broke into th 

| . -enemy's camp, and made their way directly to the King d 

Perſia's Camp (c); their expedition was according to tt 

/ common rules of open war. And the king could nottrat 

: TE: them more rigorouſly. than other enemies. A find 

- watch baffles any ſuch irruption, ſo that it would be urju 

: to make uſe of tortures in their puniſhment. According 

| at preſent they are only exerciſed againſt thoſe who cole 

vey themſelves byſubtilty, alone, or in a very ſmall numb 

and eſpecially if diſguiſed. I therefore call aſſaſſination? 


(e) See- Tk. Liv, Lib. II. Cap. XII. (5) Grotis Lib. it. Gay. . 4 
MO. pro. P. Sextio. Valer. Max. 18. n. 1. 


b r- il. Plutarchovi, Fer- ( Iota, Lis, 1, ou 


o n NATIONS IN. WAR, + 
{eacherous murder, whether it 8 by traitors, 


MN ſubjects o of the perſon whom we. cauſe. to be aſſaſſinated, 
tes ir of one's own ſovereign; whether it be executed by the 
band of any another emiffary; introducing | himſelf as a ſup- 


pücant, 3 refugee, a deſertet, or, in fine, as a ſtranger; 
ud ſuch an attempt, I ſayr is infar ous: and efecrable, 
both in him who. executes. it, and in hi who injoins it. 
Iny do we judge an act to be criminal, and contrary to 
the law of nature, but becauſe ſuch an act is pernicious to 
human ſociety, and the uſe of it would be,deſtruQtive to 
nen? Now what. could be more terrible than the cuſtom 
of hiring a traĩtor to aſſaſſinate our enemy. Beſides, were 


. EES5 


Las 7 


=O = 


fiendſhipoſthe greateſt part of fovereigns would not ſecure 


nder 

nan of the mountain, all his tenderneſs for the happineſs of 
© lankind, his punctual obſervance of peace and equity, the 
u eeſpect and adoration of every power, could have been no 


t a 

eat had taken into his head to raiſe againſt him, thoſe 
bur irtues, that univerſal affection, would not have ſaved him, 
end mankind would have loſt their darling. It is of no 
gd conſequence to ſay that theſe extraordinary ſtrokes. are 


permitted only in favour of right; ſince in their wars all 
pretend to have right on their fide, Thus, who- 


tre 
baer by his example contributes to the introducing 
jul ſo deſtruQtive a cuſtom, declares himſelf the enemy of 


mankind, and deſerves. the execration of all ages (4). The 
aſſaſſination of William Prince of Orange was generally 
deteſted, though the Spaniards had declared that prince a 


de Literature 
lumay, 


ſuch a licentiouſneſs introduced, the moſt pure virtue, the 


a prince's ſafety. Had Titus. lived in the time of the ald | 


preſervative... On the firſt quarrel which the prince of the 


rebel. And the ſame nation denied as an atrocious ca- 


al nm tm Ott Mee | 


lumny, the having the leaſt concern in that of Henry de 


Great, I EE OR III 
might have ſhook their monarchy. + 


A treacherous poifoning has ſomething more * 
oven than afſaffivation; the cioey would be more ineritahk, 
and the uſe Yreterril di gly it has deen mote g. 
| nerafty deen this Grotivs has aeeumehsün., 
inſtances (a). The confuls Caius Fabricius and Q. Ami 


rejeed with horror the propoſal of Pyrrhus's phyſcin 


to poiſon his maſter, and even gave notice to that prince, 
that he might beware of the traitor, haughtify adding 
ft is not to make our court to you that we give this in. 
formation, but that we may not draw on ourſelves ary 
te infamy (3).” And they excellently fay, in the ſane 
letter, that it is for the common. intereſt of all nations not ts 
ſetfuchexamples(c). It was a maxim of the Roman ſents, 
| that war to be carried on by arms, and not by poiſon (i 
Even Tiberius himfelf rejected the propoſal made by the 
Prince of the Catti, that if poĩſen was fent to him he woull 
deſtroy Arminius. And he received for anfwer, that the 
Roman people chaſtiſed their enemies by open force, with 
out having recourſe to wicked practices and ſecret mach. 
nations (e). Tiberius thus making it his glory to imitate 
the virtue of antient Roman commanders. ' 

This inſtance is the more remarkable, as Arminius had 
treacherouſly cut off Varius, with three Roman legions 
The ſenate, and even Tiberius himſelf did not think 

that poiſon was to be made uſe of even againl 


0) Grotus, Book Mt. Chap. I. mus. Abus Anl. Olk Nea Ati 
15. Lib. UI. Cap, VIII. 

0% Odi v radla of 2150 jane» (4) Armis deli, non venenis, gef 
(49, drag d re c wales h  debere. Valer. Maxim. Lib. VI. Cip 
Nasen tren, &c. Plutarch in V. wum. . 

Vita Pyrrhi. (e) Non fraud, 

(e) Sedcommunis exempli & ade! por aig et armatum, ls Romi. 
ergo viſtun eſt, uti te ſalvum velimus; num hoſtes ſuos ulciſci. Tacit. Ar- 
ut eſſet, quem armis vincere peſſe · nal. Lib. II. Cap. LXXXVIII. 
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deceiver, or 980 of retortion or reprital. . Aſtaſlins- 


tion and poiſoning are therefore contrary to the laws of 


war, and equally exploded by the law of nature,. and 


the conſent of civilized people. The ſovereign practiſing 
ſuch execrable means ſhould be accounted the enemy of 


mankind, and the common ſafety calls on all nations to 
unite againſt him and join their forces to puniſh him. His . 


conduct particularly authoriſes the enemy, who had been 
attacked by ſuch odious means, to give him no quarter. 


Alexander declared, That he was determined to pur- | 


« ſue Darius to the utmoſt, and no longer wy a fair 
enemy, but as a poiſoner and an aſſaſſin (F). | : 


The intereſt and ſafety of commanders and W ſo 


far from countenancing ſuch practices, ſhould excite them 
to uſe all poſſible care to ſuppreſs them. It was wiſely 
ſaid of Eumenes, „That he did not think any general 
« would, to gain a victory, ſet a pernicious example which 


© might recoil on himſelf (g) And it was on this ſame 
principle that Alexander formed his nn 95 a | 


who had aſſaſſinated Darius (+). 

The uſe of poiſoned arms may be 8 with a little 
more plauſibility, at leaſt here is no treachery, no clandeſ- 
tine practice; however this uſe is not the leſs interdicted 


by the law of nature, which does not allow us to multi- 


ply the evils of war. To get the better of an enemy's ef- 
forts he muſt be ſtruck, and if once diſabled, what neceſ- 
ſity is there that he ſhould inevitably die of his wounds ? 


9156. 


Whether poi- | 
ſoned we 
may be 
war. 


Beſides, if you poiſon your arms, the enemy will follow 


your example. And, thus, without any advantage to 
yourſelf for the decifion of the quarrel, you will, render 


x) Quint. Curt. Lib. IV. Cap, (5) Quemquidem (Behm) cruc} 
adfixum videre feſtino, omnibus gen- 
3 tibuſque fidei, quam violavit, meri- 
ſie a a ut ipſe i ny ſe Vi pænas ſolventem. Q. Curt. Lib. 
mum ſtatuat. Ju in I. Ca III. n. 
Erd num. 12. ; . _ 


the 
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. 
Wbether 

ſprings may be 

poiſoned ? 


or HE 1. 


the war more cruel and horrible. Wari is never permi 

to nations, but from neceſſity; all are to refrain from 
methods which render it more deſtructive, and they are 
even obliged to oppoſe them. It is therefore with reaſon, 
and agrecable to their duty, chat civilized nations hare 
clafſed among the laws of war, the n maxim which Prohi- 
bits the poiſoning of arms (i). And all are warranted by 
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- their common ſafety to ſuppreſs and puniſh the Gr wo 
| ſhould offer to break through this law. 


The poiſoning waters, wells, and ſprings, i is ſtil more 
generally condemned, becauſe, fay ſome authors, inno- 
cent perſons, as well as enemies, may loſe their lives. 


This is indeed a further reaſon, but it is not the only, 
nor indeed the true, for it is lawful to fire on an enemy's 


ſhip though there may be neutral paſſengers on board. 
But though poiſon i is not to be uſed, it is very allowable to 
divert the water, cut of the ſprings, or by any other 
manner to render them uſeleſs, that the enemy may be 
reduced to ſurrender (3). This is 2 a milder y way than that 
of arms. | £383 5 
I cannot conclude this ſubject, of what we have a right 


to do againſt the perſons of the enemy, without ſpeaking 


a few words concerning the diſpoſitions we are to pre- 
ſerve towards them. They are indeed deducible from 
what we have hitherto ſaid (Book IT. Chap. I.) Let us 
never forget that our enemies are men. If we are under 
the diſagreeable neceſſity of proſecuting our right by force 
of arms, let us not deſtroy that charity which connects us 
with all mankind. . Thus ſhall we courageouſly defend 
our country's rights without hurting thoſe of ſociety. 
Our courage will preſerve itſelf from every ſtain of cru- 


elty, and the luſtre of victory will not be tarniſhed by 1 in 


(0) Grotius, Book in. Chap! IW. Sect. 26. exnfeler Tom. 1 p. 126, 
127. 
(4 Grotius, ibid, sea. 15. 
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human 


nm 


ing Ceſar + his generoſity and clemency YM 


3 ed we Wales laber Ale ng d. 10 


nero n re tc to the. ads a victor than 
bis courage; they are more certain marks of a ſoul truly 


great. Beſides the honour which infallibly accompanies | 


this virtue, humanity towards an enemy, has been often 
attended with immediate and real Aannges. Leopold 
Duke of Auſtria, beſieging Soleure, in the year 1318, 
threw a bridge ovex the Aar, and poſted on it a large body 
of troops. The river ſoon after. by an extraordinary 
{well of its waters, carried away the bridge: On which 


_ the. beſieged haſtened with ſuch diſpatch to the relief of 
the men poſted on it, that they ſaved the greateſt part of 


them. Leopold relenting at this act of generoſity, raiſed 
the ſiege, and came to an accommodation with that ſtate(/). 
The Duke of Cumberland, after the victory of Dettin- 


gen (m), appears to me ſtill greater than in the heat of 


the battle. As he was under. the ſurgeon's hands, a French 
officer, much more dangerouſly wounded than himſelf, 
being brought that way, the prince immediately directed 


his ſurgeon to leave him, and aſſiſt that officer. Did the 


great know how ſuch actions endear them, and what re- 
ſpe& reſults from ſuch humane conduct, they would 
ſtudy to imitate them, even though their ſentiments were 
not of a ſuitable elevation. At. preſent the European na- 
tions ſeldom fail of making war with a great deal of mo- 


deration and' generoſity. Theſe diſpoſitions have given 


riſe to ſeveral commendable cuſtoms, and which are fre- 
quently carried to the height of politeneſs. Sometimes 


refreſhments are ſent to the governors of a beſieged town. 


It is not uſual to fire on the king's or the general's quar- 


ters. This moderation. is always a gainer, when we have 


to do with a generous enemy ; 3 but it is no farther bind- 
' (1) Hiſtor. Helvet Um) 1743. 5 
c ing 


* 
1 


0 . E ; 
or THE LA. or NATIONS/ We. tk 


ing than as it does not „ . | 


is clear that 2 wiſe general will, in this teſpect, regulay 


himſelf by junQures, by what the frye? brd 
ſtate requires, by the great! 


tneſs of the danger, and by the 
temper” and conduct of the enemy. Slut vetrs 


ion or town be attacked by a furious conqueror, threaten. 


ing to deſtroy it, is it to forbear firing on its quarters? 


Far from it; that is the very place to which, if pod, 


every ſhot ſhould be directed. 
Formerly, he who killed the king or genera? of the ent- 


my was commended, and greatly rewarded; the Honour 


annexed to his fpolia m, fre well known. Nothing 
was more natural z the ancients uſually fighting for their 
fafety, and the death of the leader put an end to the wir. 
In our time a ſoldier would ſcarce be ſuffered to bouſt of 


having killed the ſovereign of the enemy. Thus ſore- 


reigns tacitly agree on the ſafety of their perfons. It miſt 


de owned that in a war, little enflamed, and whete the 
welfare of the nation does not he at ſtake, this regard for 


regal majeſty is entirely commendable, and perfedMy con 


ſonant to the reciprocal duties of nations. In fach 2 wir 
to take away the life of the enemy's fovercign, when it 
might be ſpared, is probably doing more hurt than is fe- 
ceſſary for bringing the quarrel to x happy iſſue. But on 
every occaſion to ſpare à King's perſon is not a law of 
war; and the obligation Rant ok 1.07 i 
cry We him — e 
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o bear theſe gxpences andJoſſes, it, it would not 
what is its due, or what belon 5 ü0 "he eee 
of weakening, the enemy. for diſabling him from ſupport- 
ing an unjuſt violence (Sect. 138.) The right, to 

from him all means of reſiſtance. 


at ar relates to the enemy's gbods.. On 
certain occaſions the right of puniſhing him produces new 
rights over the things which belong to him, as it alſo 
gives aver his perſon: theſe we ſhall preſently conſider. 


his forces, and enable him to make war. This every one 
endeavours. to perform in the manner moſt ſuitable to 
him. A nation on exery opportunity lays its hands on the 8 
enemy s goods, appropriates them to itſelf, and thereby, 

bebdes weakening the adverſary, ſtrengthens itſelf, and 


Went, either for che very cauſe of the war, or for the 


A nation has a right to deprive. the enemy of his po- 9 1617. 
(cſhons, and goods, of every thing which may augment ae + 


a leaſt in part, procures an indemnification,- an equi - 


0 


9 162. 
Of what is ta- 
ken from the 
enemy by way 
of penalty 


F 163. 
Of detenſions 
for obliging 
him to give a 


* | tion, ralbpotive a bad cauſe 


enemy kneerely'thinks himſelf in the right (Prelim. Sed. 


_ puniſhment is to be limited by what his own ſafety and 


The 55 of # faetyis often a 


juſtice or violence. It is an additional "iy 95 pm 


an enemy of ſome part of his poſſeſſions... This manner 


of chaſtiſingsia nation is more humane than making the pe- 
nalty to fall on the perſons of the citizens. In (this view 


| things of value, rights, cities, provinces, may be taken 


from him; but all wars do not give a juſt cauſe of puniſh- 
ment. The 1 on v ch has, with juſtice and modera- 
& is in the” whe 1 of 3 a be 
Wee e prong of compaſſion 
btful cauſe we are to ſuppoſe dae 


1. Book III. Sect. 40.) . It is cherefore nothing Tl; 
— manifeſt injuſtice, void even o De 


"plauſible pretences, 
or odious exceſſes in the proceeding, greet an ene- 
my the right of puniſhing : and on eve n the 


that of the nation requires. To be ſwayed by clemeney, 
as far as prudence will admit, is noble; that amiable vir- 
tue ſeldom fails of being more uſeful than inflexible ri- 
gour. The clemen- y of Henry the Great was of ſingular 


advantage to his courage, when that good prince found 


Himſelf compelled to conquer his own kingdom. Thoſe 


who would have continued enemies, if ſubdued N by 
arms, his goodneſs rendered affectionate ſubjects. 


In fine, a nation ſeizes on what belongs to the enemy 
his towns and provinces, for bringing him to reaſonable 
conditions, for conſtraining him to accept of an equitable 
and ſolid peace. Thus much more is taken from him 
than he owes, more than is claimed of him: but this 
with a deſign of reſtoring the ſurplus by a treaty of peace. 
The King of France was, in the laſt war, known to de- 
clare that he aimed at nothing for himſelf, and at the 


Chap. TX. 


treaty of Aix la Chapelle he dee gave " al — Ni 
| quilts). | x ae 


or \ 


As the towns and lands taken from the A are 
called conqueſts, all moveable things conſtitute the booty. 


"This booty naturally belongs to the ſovereign making war, 


no leſs than the conqueſt; for he alone has ſuch claims 
againſt the enemy as warrant him to ſeize on his goods, 
and appropriate them to himſelf. His ſoldiers „ and even 
the übles, are ey inſtrumentsi in his hand for afſert- 
they do 1 is in his name, and for him. Thus there is no 
diffculty even with regard to the auxiliaries; if they ae 
not aſſociates in the war, it is not made for them, th 
have no more right to the booty than the conqueſts. But 

the ſovereign 1 may grant the troops what ſhare of the booty 
he pleaſes. At preſent moſt nations allow them whatever 
they can make on certain occalions,” when the general 
allows of plundering what they figd'on enemies fallen in 
the field of battle, the pillage of a camp which has been 
forced, and ſometimes that of a town taken by aſſault. 
The ſoldier in ſeveral ſervices has alſo the property of 


what he can take from the enemy's troops when he is on 


& 1%, 


a party, or in a detachment, excepting artillery,” military 
ſtores, magazines, and convoys of proviſions" or forage, 
which are applied to the wants and ufe of the army: This 


eultom being once admitted in an army, it would be injuſ- 


tice to exclude auxiliaries from the right allowed to the na- 
tional troops. The Roman ſoldier was obliged to bring in 
all the booty he had taken to the public ſtock. This "the 
{general cauſed wh be Nene. _ "ther moor, ba _ 


ne The peace was Kt abſo-. fie ain "with all its , 
lately neceſſary to him, and he had (es, which were of more importance 
u ren for his den conqueſts, bo n+ bs omm_e 0 * 
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among the ſoldiers, — e t 
ſigned to the public treaſury. : | 

Inſtead of the pillage of the country and a 
places, a cuſtom has been ſubſtituted more humane and 
more advantageous to the ſovereign making war. I men 
that of contributions. Whoever carries on a juſt wa 
has a right of making the enemy's country contribute ty 
the ſupport of the army, and towards defraying all the 


charges of the war. Thus he obtains 2 part of what i | 


due to him, and the ſubjects of the enemy, on ſubmitting 

to this impoſition, are ſecured from pillage, and the coun- 

try is preſerved. - But a general who would not ſully bi 
reputation, is to moderate his contributions, and propor- 

tion them to thoſe on whom they are impoſed. An ex 
ceſs in this point is not without the reproach of cruclty 
and inhumanity : if it ſhews leſs ferocity than ravage and 
deſtruction it glares with avarice, The inſtances of hy- 
manity and diſcretion cannot be too often cited. The 
long wars of France i in the reign of Lewis XIV. furniſhan 
' inſtance which can never be too much commended— 
The ſovereigns being reſpectively intereſted in the preſer- 
vation of the country, uſed on.the commencement of the 
war to enter into treaties, for regulating the contributions 
on a ſupportable footing : both the extent of the country 
in which each could demand contributions, the amount of 
them, and the manner in which the parties ſent for ler- 
ing them were to behave, were fettled. In theſe trer 
ties it was expreſſed, that no body of men under a certain 
number, ſhould adyance into the enemy's country beyond 
the bounds agreed on, under the penalty of being treated 
as parti bleu (b). This was preventing a multitude of di- 
orders and enormities, committed on quiet people, and 
generally without the leaſt advantage to the ſovereigns u 
war. Whence is it that an example ſo noble and wiſe ha 
not been eſtabliſhed ? 


(4) Marauders, or robbers. 
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If e an unjuſt enemy (Sect. 161.) or for 5 166. 
puniſhing him (Sect. 162.) it be lawful to carry off his * {poiling, 
the ſame reaſons juſtify the deſtroying what can- 
not conveniently be carried. off. Thus a country is ra- 
raged, the proviſions or forage deſtroyed, that the enemy 
may not find a ſubſiſtence there. When his ſhips cannot 
be taken or brought off, endeavours are uſed to fink them; 
all this tends to put an end to the war. But theſe means 
are to be uſed only with moderation, and according to the 
exigency. | To tear up vines, or. cut down fruit trees, is 
accounted. illegal and. ſavage, except inflicted to puniſh 
ſome crime committed by the enemy againſt the laws of 
war. This. is to deſolate a. country for many years, and . 
what no ſafety can require. Such a conduct i is got dic- 
ated by prudence, but by hatred and fury. TE 
However, on certain occaſions, matters are rk till 9 167. 
are ſacked, ſet on fire, and the inhabitants put to the MR 
ſword, . Dreadful extremity, even when forced to it! 


| Savage and monſtrous exceſſes, when committed without 


necellity ! however, they are authorized by two reaſons. . 
1. The neceſſity of chaſtiſing an unjuſt and barbarous na- 
tion, for checking its brutality and preſerving one's ſelf 
from its depredations, Who will queſtion that the King 
of Spain and. the, powers of Italy have not a very good 
right utterly to deſtroy thoſe maritime towns of Africa, 
thoſe neſts, of pirates, which are continually moleſting. 
their commerce and abuſing their ſubjects; but who will 
run ſuch lengths with a view of puniſhing only their ſoye- 
reign ? It is but indirectly chat he will feel the puniſhment, 
and bow cruel is it to ruin an innocent people, in order to 
reach him. The ſame prince whoſe firmneſs and juſt 
reſentment was commended in the bombardment. of 
Algiers, was after that of Genoa accuſed of pride and in- 
e huumauity. 
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farther; 5 4 country 18 totally ravaged, towns and villages Of ravaging aud 
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humanity. 2A country is zavaged, and rendered unin- 


habitable, for making a barrier, for covering 2 frontier 


againſt an enemf, who cannot be ſtopped any. other 
way. A hard reſource indeed | but map it not be uſe} 
inst an enemy, when with the ſame proipeR a ſove· 
reign lays waſte his own provinces? Czar. Peter. the 
Great, in his flight before the army of Charles XU. to 
ſtop the impetuolity of a torrent which he could not with- 


ſtand, deftroyed his own country for above fourſcore 


leagues at length. By this means the Swedes became 
quite ſpent with wank and fatigue, and at Pultowa the 
Ruſlan monarch reaped the fruits of his eircumſpecdion 
and ſacriſices. But violent remedies are not to be wan- 


tony uſed, chere muſt be reaſons of ſuitable importance 


ify the uſe of them. A prince who ſhould with- 


| out. neceſſity imitate the Czar's conduct, would be gilty 
of a great crime in regard to his people; and he who 


does the like in an enemy's country, when under no con- 
ſtraint, or on weak reaſons, becomes the ſceurge of ſociety. 
The French in the laſt century ravaged and burat the 
Palatinate (4). All Europe reſounded with invectives and 
reproaches on this manner of making war, The cout 


vainly covered it with the deſign of ſecuring its frontiers 
This was an end which could be little anſwered by laying 


waſte the Palatinate. It was well known to be the re- 


venge and cruclty of a haughty and implacable miniſter, 


For whatever cauſe à country be ravaged, we ought to 
ſpare thoſe edifices which do honour to human ſociety, 


and do not contribute to the enemy's powers ſuch a 


temples, tombs, public buildings, and all works of a re- 
markable beauty. What advantage is obtained by de- 
Rxoſing them? He who acts thus Leckeres himſelf a 


O in 2674, nds cond time mare terrible in 2689 
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n wc Beiiſarius repreſented it to Fortis, King of ths 
Geib (n We ſli li deteſt thoſe burbavians' for deſtroyingt 


| 5 many wonders of art, when they over-vaw the! Nom 


engine. Though the reſencmene of the great Guſtavus 
And Max init, Duke of Bavaviay was eatively juſt; 
he rejecbec with indignation the” advice of thoſs whowere 
jor demotiſtitng the ſkuvely palace of Muxielss and ook 
poticatar care to preſerve chat admirable: firwfturs.. 
However, if for eurrying om che operations of 4 1 r 
the works 65 a ſiege, there he & neceſfey for @eſtroping 


buildings of this nature; there iv doubdeſs a righriof % 


doing. The fovergign of the country, or his genetal; 
makes no ſcruple when reduced to it by neceſſity and max. 


ins of war. The governovof a toum evidently threarened. 


with a ſiege, fets fire to the fuburbs;. that they may not he 


of uſe to the heſiegers for lodging themſelves im then 


No body offers to Blame him who lays! waſte gardens, 


nacyards, or oychavds,. fon pitching a camp or throwing 
up an intvenchment; if ſomé fine edifice! be deſtroyed 


thereby, it is am aecident, an unhappy conſequence-of the 


war, and the general is not at all blameable; unleſs, with- 
out the leaſt meonveniency,. he might have er- 


poſitions elſewhere. 
Inbombarding' towns it is Heul ee fine edi 
fees; at preſent it is only the. ramparts: and deſonves of a 


phee whicls are uſually battereck To deftiroy a place 


vu Bombs and red-hov balls is an extremity never prac- 
tid without great reaſons. But it is warranted by the 


laws of war, when an army has no other reſburge for re- 


dueing a; place ow which may depend the ons me 


al teri Doin, See Grotins, Lid, 111. Cap. XII. _ 2 


F 169. 


Of bombarding 


towns. 


Nn 2 wat, 


never but in extremities. In the year 1694, the Englil 


9 170. 
Demolition of 
fortreſſes. 


from its victories in a war when ſhe did not aim at mak 
ing conqueſts, __ 


Of RARE, 


. war, „ It is alſo ſometine, 


enemy to make war with humanity, or for Puniſhing hin 
for ſome other illegal outrage. But it is with reluQane 


cc tions (a).“ 


natural than to raze thoſe which we do not intend to 


; weakened, and no innocent perſon is involved in the & 
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practiſed when there is no other expedient of facing a 


that good princes make uſe of their rigorous rights, and 


bombarded ſeveral maritime towns of France, on account 
of the great damages done to the Britiſh trade by their pu. 


vateers. But the virtuous and noble minded conſort d 
William the Third did not receive the news of theſe ei. 


ploits with an entire ſatisfaction. She expreſſed a ſer- 
fible concern that war ſhould render ſuch hoftiliti 
neceflary, adding, That ( ſhe hoped both parties vol 
«forthe future agree on SO from ſuch odious oper- 


Fortreſſes, ramparts, _ every kind of FART It» 
late ſolely to war, and as in a juſt war nothing is mor 


keep, ſo nothing is more lawful. The enemy is thereby 


mages. This is the great adyantage France has derived 


- Safeguards are allowed to lands . 1 intendel 


to be ſpared, whether from mere favour or with the pw. 


viſo of a contribution. Theſe conſiſt of ſoldiers who pro- 


tect them againſt parties, by producing the gener! 
orders. Theſe ſoldiers are ſacred to the enemy, he eu- 


| not uſe any hoſt lities towards them, they being there v 


9172. 
General rule of 
moderating the 
evil which may 


de done to an 


enemy. 


benefactors, and for che ſafety of the ſubjects. They ar 
to be reſpeCted in the ſame manner as an eſcort appointel 
to 2 garriſon, or priſoners of * on their return to thei 
country. 

This is ſufficient to give an 155 of the moderation wit 
which, in the moſt juſt war, we are to uſe the right d 


(a) Hiſtoire du Guillaume III. Liv. VI, Tom. II. page 66. 
— pillaging 


[= 
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s 173. 
Rule of the vo- 
luntary law of 
nations on the 
ſame ſubjet. 


des rllaging and ravaging the enemy's country, exclufive'of 
en the caſe where an enemy is to be puniſhed, the whole 
Lin centers in this general rule: All damage done to the ene- 
_ my unneceſſarily, even hoſtility which does not tend to 
hi procure victory, and put an end to the ed is a . 
gud tiouſneſs condemned by the law of nature. oe 
8 But this licentiouſneſs is among nations bei: un- 
wy puniſhed, and tolerated to a certain degree, and how in 
5 particular caſes ſhall we determine preciſely to what 
bt length it was neceſſary to carry hoſtilities in order to bring 
» | the war to a happy concluſion ? And could it be exactly 
4 delineated, nations acknowledge no common judge. 
Fach judges of what it has to do in fulfilling its duties. 

ir cauſe be given for continual accuſations of exceſs in 
hoſtilities, this will only multiply complaints, tempers 
uin be more and more inflamed; freſh injuries will be 
5 perpetually ſpringing up, and no period, put to the war 
0 till one of the parties be abſolutely deſtroped. Therefore 
ry nations are reciprocally to obſerve certain rules; theſe. 
uf ſhould be general, independent of circumſtances, and the 
application of them certain and eaſy. Now, theſe rules 

| cannot be ſuch unleſs things be conſidered in an abſolute 
4 ſenſe in themſelves, and in their natures. Therefore, 
& 33 with regard to hoſtilities againſt an enemy's perſon, the 
& voluntary law of nations only prohibits ſuch means as are 
1 odious and really unlawful, as poiſoning, aſſaſſination, trea- 
4 chery, maſſacring an enemy who has ſurrendered, and from 
# whom nothing is to be feared; ſo the ſame law, in the queſ- 
£ tion now before us, condemns eyery hoſtility which of its 
1 own nature, and independentlyof circumſtances, contributes 


nothing to the ſucceſs of our arms, does not increaſe our 
forces, nor weaken thoſe of the enemy. And on the other 


retuxally Sr to the end of the war, without pauſing to 
| | conſider 


hand, it permits or tolerates every act, which in itſelf is 


dhere is evidence, the freedom of judgment pp longer ſub- 


ul againſt the laws of war. Hut if an he of 3 woch fy 
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Holder whether duch Þodality was requiſite, ulelel, . 
fſuperflueus in dest particular caſe, wales the exceptionsty 
be. made an chat caſe were mot abſqlutęly clear. For whey 


Ats. So that 40 ravage gr purn a country as not in gege- 


perior ſtrength treats a town or Province in this ape, 
which he might caſily keep for procuring to himdelf ap 
Equitable and advantageous Peace, he is generally accuiey 
of making war like a barbarian. Thus the yoluntary ge 
ſtruction of public monuments, of temples; tombs, fiatus, 
paintings, & ce. is abſolutely candemned, even by che valun, 
tary Jaw of nations, as always uſcleſs to the lawhyl cadef 
war. The pillage and deſtruction of towns, the daſoh- 
tion of the country, ravages, hurnings, are not leis adioys 
and deteſted pn all occaſions, when evidently profiifel 
Without aecefiity, or without urgent reaſons. But 8 40 
theſe enormities may be exguſed under pretence of puaiſhe 


ment, which the enemy deſerves, I all add, that by the | 


neutral and voluntary law of nations, only enormous d. 
fences againſt it are to be puniſhed in this manner: an 
when tigour is not of an abſolute neceſſity, it is N 
beautiful to liſten to the voice of humayity and clemency; 
Cicero condemys the deſtruction of Coripth for its inſply 
towards the Romen ambaſſadors; hecauſe Rome was ole 
to aſſert the flignity of its ee. en en 
Ma ee ee ee iur. n 
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e j „„ 3 . 
HE faith of promiſes and 3 baſis of nati- 
. onal tranquillity, as we have ſhewn in an expreſs 
chapter (Book II. Chap. XV.). It is ſacred among men, 


and abſolutely eſſential to this common ſafety. Are ve 


then diſpenſed from it towards- an enemy? To imsgine 
that between two nations at war every duty ceaſes, every 
tie of humanity is broken, would be an error equally groſs 
and deſtructive. Men, however reduced to the neceſſity 
of taking up arms for their defence, do not therefore ceafe 
to be men. They are {till ſubject to the ſame laws of 
nature; for otherwiſe there would be na laws of war. 
Even he who makes an unjuſt war on us is {till a man, we 
ill owe him whatever this quality requires of us. But 


*. 


174. 
Faith to be ſa» 
cred between 
enemies. 


a conflict ariſes between our duties towards ourſelves and 


thoſe which connect us with other men. The law of 
every thing neceſſary for repelling him, ar bringing him 
to reaſon, But all thoſe duties, the exerciſe of which is 


not neceſſarily ſuſpended. by this conflict, ſubſiſt in their 


full force. They bind us both towards the enemy and to- 
wards all others. Now, the obligation of keeping faith is 
lo far from ceaſing. in time of war, by virtue of the pre- 
krence which the duties towards ourſelves are intitled to, 


that it becomes more naceſſary than ever. There are 


thouſand occaſions, even in the courſe of the war, when 
for checking its rage or abating the calamities inſupport- 
able from the common intereſt, the ſafety of each party 


requires 


» 


my was not to be relied on? War would degener: 


d total deſtruction of one of the parties. The ſlighteſt di. | 


s certain that the faith of promiſes and treaties is to be x 


9175. 
What treaties 
are to be obſerv« 
ed among ene» 
Mies. 


ſubje ts of both ſides for withdrawing the neutrality which 
common conſent aſſured to a province, city, &c. Since 
by treaties of this nature, intended to provide for what 


there is a tacit, but neceſſary, renunciation of any powe! 


The conventions, the treaties made with a nation, are 


peace, and becauſe each being impowered to deprive the 


we muſt except thoſe ' treaties where certain things are 


bay 
i * 
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ee on certain bens. Oo 
3 . of Ca war, capitulating 
and towns which have ſurrendered, if the word of an ene 


an unbridled) and crueFlicentiouſneſs. Its SER be 
without bounds, and how could it at length be terminatet, 
or peace be reſtored? If faith be baniſhed from among ene. 
mies, a war can never terminate with ſafety, but by the 


ference, the leaſt quarrel would break out in a war like 
that of Hannibal againſt- the Romans, in which they 
fought, not for ſome province, nor for ſovereignty or for 
glory, but for the very being of the nations (a). Thus it 


ſaered in war as in peace, among enemies as among friends 


broken or annulled, by a war ariſing between the con. 
tracting parties; both as they tacitly ſuppoſe the ſtate at 


enemy of what belongs to him, he takes from him thoſe 
rights which had been given him by treaties. Yet here 


ſtipulated in caſe of a rupture; as the time to be allowed 


ſhall be obſerved in caſe of a rupture, all right of annu- 
ling them by a declaration of war is renounced. - 

For the ſame reaſon, all promiſes made to an enemy in 
the courſe of a war are obligatory. For from the time 
of our treating with him, whilſt the ſword is in our hand, 


. r. „ - 3 253 8. 


to break the convention, by way of compenſation, 


5) De ſalute certatum eſt, 
(a) De * cortatum. 6. 3 


— 
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be abſurd to treat at all with th anvil ER 


But conventions made during a war are e * oor 
compacts and treaties, of which the reciprocal obſerva- 


tion is a tacit condition (Book IL-SeQ.-202.)z we are no be 


longer: bound to obſerve them toward an enemy who: has 
frſt broken them. And even in too ſeparate conventions, 
which have no manner of connection; though perfidy is 


never allowable, becauſe we have to do with an enemy 


who on another -occaſion-has failed in his word, yet the 
performance: of a promiſe may be ſuſpended, for obliging 
him to repair his breach of faith, and what has been pro- 


miſed him may be detained by way of ſecurity, till he has 
made ſatisfaction for his perfidy. Thus at the taking of 


Namur in 1695, the King of England cauſed Marſhal 
Boufflers to be put under an arreſt, and notwithſtanding 
the capitulation, detained him priſoner, for obliging 
France to repair the infractions of the ee e of 


Dixmude and Dainſe (5). 


Good faith conſiſts not only in mths 8 of; pro- 
miſes, but alſo in not deceiving on occaſions, where there 
is the leaſt / obligation for ſpeaking truth. We are here 
engaged in a queſtion which has been warmly debated ; 
and, while the prevailing notions of a lye wanted accu- 
racy or perſpicuity, appeared not a little intricate. Se- 
veral and eſpecially divines, have made truth a kind of 
deity, to which in itſelf, and independently of its effects, 
we owe I know not what inviolable reſpect. They have 
abſolutely cenſured all diſcourſe contrary to the ſpeaker's 


9177. 


Of lyes. 


ſentiment ; they have eſtabliſhed, that we are on all occa- 


ſons, where we cannot be filent, to ſpeak according tothe 
known truth, and rather than be wanting in reſpect to 
this deity, they have ſacrificed the moſt dear and valuable 


(5) Hiſtoire de Guillaume III. Tom. II p. 148. 


concerns. 


2 man is not to lye, even in matters of indifference, let 


eee this as 10 rn falſe: in W 
quences. It has been owned that truth in general is to he 
reſpected as the ſoul of ſociety, the baſis of confidence i 
the commerce and intercourſe of men ; andl therefore tha 


he weaken the reſpect due to truth in general, and injure 
ſpeaks ſeriouſly. But by thus grounding the reſpot? due | 
to truth on its effects, men are led into the right wy, 
and ever ſince it has been eaſy to diſtinguiſh between the 
occaſions where we are obliged to ſpeak the truth, or de. 
clare our thoughts, and thoſe where there is no ſuch ch. 
ligation, The appellation of lyes is given only to the 
words of a man ſpeaking contrary to his thoughts, on co 
caſions where he is obliged to ſpeak truth. Another 
name, in Latin falſiloquium, is applied to any falfe diſcourſe 
to perſons who in that particular cafe are not to be tal 
the truth. Theſe principles being laid down, it is not dif 
ficult to indicate what, on occaſion, is to be the lawful 
uſe of truth or of falſity towards an enemy. Whenerer 
we have expreſsly or tacitly engaged to ſpeak truth, we 
are indiſpenſably obliged to it by that faith of which we 
have proved the Tan; Such is the eaſe af cv 
ventions or treaties. It is of abſolute neceſſity that then 
ſhould be in them a tacit engagement, for to ſay that we 
do not engage not to deceive the enemy under colour df 
treating with him would be abſurd :-it would be mere 
quibble and chicanery. Truth is alſo to be told to an en- 
my on all occaſions where we are naturally obliged to it 
by the laws of humanity ; that is, when the. ſucceſs a 
our arms, and the duties we owe ourſelves do not ela 
with the common duties of humanity, and in the preſent 
caſe ſuſpend their force and exerciſe. Thus when priſos- 
ers, either on ranſom or exchange, are ſent away, it mw 
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be infamous to put chem in 2 dangerous road. Should 
the prince or the enemy's" general inquire after a' woman 
or a child, — waa be framillouned 
deceive him. J 
e 
a filoourſe where we are not obliged to ſpeak truth, or 
hy ſome feint, we can procure ourſebves an advantage in 
the war which it would be lawful to ſerk by open force; 


this doubtleſs is legal. I fey farther, as humanity obliges 


ys in the purſuit of our rights to prefer the mildeſt means, 
if by a ſtratagem, 1 feint void of perfidy, we can make 
ourſelves maiters of a ſtrong place, ſurpriſe the enemy, 
and overcome him, it is much better, it is reali more 
commendable to ſueceed in tis manner than by a bloody 
ſage, or the carnage of a battle.” But the ſaving of blood 
is got of ſuch weight as to warrant perfidy, che conſe- 
quences of which would be infinitely dreadful, and when 
ſovereigns were once embarked in a war, would cut off all 
means of treating together for reſtoring peace (Sect. 1944. 
Delufions towards an enemy, free from perfidy, either in 
words or actions, ſnares laid for him confiſtent with the 
nights of War, are fratagems, the uſe of which have al- 
ways been acknowledged lawful, and had often a grem 


| of England, William III. having diſcovered that one of 


bs ſecretaries ſent intelligence to the enemy of every 
thing, cauſed the traitor to be ſecretly put under arreft, 
and made him write to the Duke of Luzemburgh, that the 
next day the troops would make a general forage, ſupported 
by a large body of infantry with cannon. And this arti- 
hce he made uſe of for ſyprifng the French army at Stcin- 
kirk, but by che activity of the French general, and the 
courage of his troops, though the meaſures were ſo art- 
fully contrived, the ſucceſs was not anſwerable (a). 

In the uſe of ſtratagems we ſhould regard not only the 
faith due to an enemy, but alſo the rights of hymanity, 
(4) Memoires de Fouquieres, Tom. III. p. 87, &c. 


and 


356 


| and avoid doing things the introdublng: which would be 


hoſtilities between France and England, an Engliſh frigat 


tually ſeized a boat and ſome ſailors, ho generouſſy came 
to its aſſiſtance. If the fact be ſo, this unbecoming ſtr. 
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pernicious to mankind. Since the commencement « 


is ſaid to have appeared near Calais, and made fipnals of 
diſtreſs, with a view of bringing off ſome veſſel, and ac. 


tagem deſerves a ſevere puniſhment. It tends to dany 


benevolent charity ſo ſacred to the intereſts of mann, ll * 
and fo laudable even among enemies; beſides, to make 0 
ſignals of diſtreſs is to'aſk- aſſiſtance, which certainly p an 
miſes all kind of the utmoſt ſafety to thoſe who give thi aff 
kindly ſuccour. Therefore the n een eres to = ip] 
frigate implies an odious perfidy. Wo: cap 
Some nations, even the May She a a ak " 
feſſed to deſpiſe every kind of artifice, ſurpriſe, or ftris. il ci 
gem, in war; and others went ſo far as to ſend note «d ii © 
the place and time for giving battle (b). In this condud 4 
there was more generoſity than diſcretion. It would in- - 
deed be very laudable if, as in the frenzy of duels, the only 2 
buſineſs was to difplay perſonal courage; but a war i D 
made to defend our country, to proſecute by force what i 
unjuſtly denied us, and the ſure means are alſo the moſt 8 
commendable, provided they be not unlawful and odiow 7 
in themſelves (c). The contempt of artifice, ſtratagen, 4 
and ſurpriſe, proceeds often as in the cafe of Achilles » 
from a noble confidence in perſonal valour and ſtrength: l 
and it muſt be owned that when an enemy may be de- 
feated with open force, in a pitched battle, there art K 
) This was the practice of the ancient Gauls. See Livy. It is fal 6 
of Achilles, that he was for fighting openly, and not of a temperto ! hare 
made one of thoſe who were ſhut up in the famous wooden horſe, b 


proved fatal to the Trojans. 
Ille non incluſus equo, Minerve 
Sacra mentito, male feriatos 
8 Troas, et lætam Priami choreis 
Fellerat Aulam: . | 
Sed palam captis gravis  Hox. Lib. IV. Odyfl. Vl 
(e) Virg, Zn. II. v. 390. | 1 
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greater hopes of having. ache and reduced him to 1 | 
for peace, than if the advantage was owing to ſurpriſe 3 
2 Livy (d) makes thoſe generous ſenators ſay, who did 
not approve of the manner of proceeding againſt Perſeus, 
23 not altogether ſincere. Therefore, when plain and 
open courage may ſecure a victory, there are occaſions 
when it is preferable to artifice, becauſe the advantages BE 
gained to the ſtate are more ſolid and permanent. 3 

The uſe of ſpies is a kind of clandeſtine practice or de= 59 1 79. 
ceit in war. Theſe find means to inſinuate themſelves Of pics. 
among the enemy, in order to diſcover the ſtate of his 
affairs, to pry into his deſigns, and then give intelligence 
to him who employs them. Spies are generally puniſhed 
capitally, and not unjuſtly 3 there being ſcarce any other 
way to prevent the miſchief they may do (Sect. 155.). For 
this reaſon a man of honour, whg would not expoſe him- 
ſelf to die by the hand of a common executioner, ever de- 
clines ſerving as a ſpy : he counts it beneath him, as it 
can ſcarce be done without ſome kind of treachery. The 
ſovereign cannot therefore lawfully require ſuch a ſervice 
from his ſubjects, unleſs in ſome ſingular caſe, and that of 
the laſt importance. The mercenary are allured to it by 
great rewards. If thoſe whom a ſovereign e make 
a voluntary offer, or if they be not the enemy's ſubjects, 
or have no connection with him, he may unqueſtionably 
make uſe of their ſervice without offence to juſtice or ho- 
nout 3 but is it lawful, is it decent, to ſolicit the enemy's 
ſubjects to act as ſpies, and betray him? To this the fol- 
lowing paragraph may ſerve as an anſwer. 

It is aſked in general whether it be lawful to ſeduce the 9 130. 
enemy's men, to engage them to tranſgreſs their duty Of prattices for 


SSR ſeducing th 
dy an infamous treachery ? Here we muſt diſtinguiſh be- ——_— gel 


(0 Tit. Liv. Lib. XIII. Cap. KL vIl. 


tween 


been what is. dus to che enemy — 
ſtate of the war, and what is required by the internal 
haus of conſeience, and the rules of probity. Now the 
enemy may be weakened by all poſfible means, provided 
they do not affect the common ſafety e Nest 
as poiſon and aſſaſſination (Sect. 15g.) . The feducing 2 
ſubje& to turn ſpy, that of a governos 10 deliver wp his 
place, does not firike at the foundation of the common 
ſafety and welfaze of ſociety. Sudjects acting as tl eue- 
mys ſpies, are not a fatal and inevitable evil, they may 
in ſome meaſure be guarded againf, and as to the fecu- 
rity of fortreſſes, it is the fovereign's concern to chuſe 
proper governors. Thus theſe means are not contrary to 
the external law of nations, nor can the enemy complain 
of them as odious proceedings. Accordingly they are 
practiced in all wars. But are they juſt, and compatible 
with the laws of a pure conſcience? Certainiy no. And 
of this the generals themſelves are ſenſible, as they are ne- 
ver heard to boaſt of having practiſed them. Seducing a 
ſubject to betray his country, ſuborning a traitor to ſet 
fire to a magaaine, practiſing on the fidelity of a governor, 
inticing him, perſuading him to deliver up a place, is 
prompting ſuch perſons to commit deteſtable crimes. 
Is it honeſt to ineite our moſt inveterate enemy to be 
guilty of a crime? If ſuch practices are at all excufable, 
it can. be only in a very juſt war, and ſor faving our coun- 
try, when threatened with ruin by a lawleſs conqueror. 
The guilt of a ſubject or general who betrays his prinet 
in a cauſe manifeſtly unjuſt, does not appeas ſo very odious 
He who himſelf tramples upon juſtice and probity, de- 
ſerves in his turn to feel the effects of perſidy and wicked 


neſs. And if ever it is excuſable todepart from che ſtrid 


rules of probity, it is againſt ſuch an enemy, and in ſuch 


an extremity. Ide Romans, whole ideas concerning the | 


rights of war were ſo pure and elevated, did not approve 
of ſuch dark practices; made no account of the conſul 
Czpio's 
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Cxpio's victory over Vixiatue becauſe, it had been pur- 
chaſed. Valerius Maximus ſays, that it was ſtained with 
a double perſidy (a); and another hiſtorian ſays, that the 
ſenate did not approve, of it (5). | 

It is a different thing merely to Ra: the offers fa 
traitor. We do not ſeduce him, and though we deteſt his 
crime, we ſerve ourſelves. Transfuges and deſerters com- 


nit a crime againſt their ſovereign z, yet according to the 


Roman civilians they are received by the law of war (c. 


If a governor ſells himſelf, and offers for a ſum of money 


to deliver up his town; ſhall we ſcruple to take advantage 
of his crime, and to obtain without danger what we have 
a right to take by force? But when we know ourſelves 
able to ſucceed without the aſſiſtance of traitors, it is no- 
ble to reject their offers with deteſtation. The Romans, 


in their heroic ages, in thoſe times when they uſed to give 


ſuch illuſtrious examples of magnanimity and virtue, ever 
expreſſed their abhorrence of any advantage offered them 
by any treacherous ſubjects of the enemy. They not only 


acquainted Pyrrhus with the atrocious deſign of his Phy- 


ſcian, but likewiſe, refuſing to avail themſelves of a leſſer 


crime, ſent back, bound to the Faliſei, a traitor who. had i 


offered to deliver up the king's children (d). 

But when the enemy is at variance we may very * 3 
hold a correſpondence with one of the parties, and make 
dle af the right, which it judges to have, of hurting its 


„e nettem exiles duplicem others ſee Futropius. Lib. IV. Cap. 


accuſationem recepit: in VIII. 
anicis quod eorum manibus inter- (65) Quæ victoria quia empta erat, 


conſule, quia is ſceleris hujus auctor, viris illuſtr. Cap. LX XI. 


emptus eſt ; in Q. Servilio Czpione a ſenatu non probata. Autor, de ; 


impunitate promiſſa, fuit : victori- (e) Transfugam jure belli reciſſi- 


3 meruit ſed emit. Lib. IX. mus, Digeſt. L. 41. TO r. de ad- 


Cap. 6. num. 4. Though this in- quir. ter. dom. Leg. 
ſtance ſeems to regard another point (4) Eadem fide Bates Pyrrho 
tion) yet, according to other regi medicum, vitæ ejus inſidiantem: 
rs, it does not appear that Cæ - eadem Faliſeis victum traditum pro- 


practiced with Viriatus's ditorem liberorum regis. Tit. Liv. 


to allaſſinate him. Among Lib. XLII. Cap. XLVII 


1 


adverſary.” 


_ with a view of deceiving the ſeducer, ſeem to lend an en 


adverfary. Thus we prbinote our own affairs without [78 


| able againſt ; an enemy. 


the firſt advances is treachery, and an infamous practice; 
but an officer or governor of a place, when tampered with | 


his fidelity; and to draw the deceiver into the ſnare is no 


for criminal engagements are abſolutely null, and never 


ſuperior, on information that the enemy is tempting the 
fidelity of an officer or ſoldier, makes no ſcruple of order- 
ing this ſubaltern to feign himſelf gained over, and to mo- 
del his pretended treachery ſo as to draw the enemy into 


an injurious overture openly, and with indignation. 


OF FAITH, e. (Bookin 


ducing others, or being in anywiſe partakers of their puilt 
If we take advantage of his error; this is e Mow. 


A deceitful intelligence i is has of a may wha ban to 
© betray his own party with a view of drawing the enemy 
into a ſnare. This when done deliberately, and by making 


by the enemy, may very lawfully, on certain occaſion, 
to the propoſal ; an injury was offered to him by tempting 


more than a juſt revenge. By this conduct he neither 
hurts the faith of promiſes nor the welfare of mankind; 


to be fulfilled; and it would be well if the promiſes of 
traitors could not be relied on, that they were on all ſide 
ſurrounded with uncertaintics and dangers. Therefore 


an ambuſcade; the ſubaltern is obliged to obey. But it 
the ſeduction be practiſed immediately on the commander 
in chief, a man of honour chuſes, as he ought, to reje® 
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Of the Savereign's making an : ca War. $f 


LL the ght of a power to make war is derived Q 133. _ 
from the juſtice of his cauſe. The unjuſt party 3 

who attacks or threatens him, or with-holds what belongs of Opt, 

to him, in a word, who does him an injury, lays him 

under the neceſſity of defending himſelf, or doing him- 

felf juſtice, ſword in hand; he authorizes him in all the 

acts of hoſtility neceſſary for procuring a complete fatis- 

faction. Whoever therefore takes arms without a law- 

ful cauſe can abſolutely have no TD of right; al the 

hoſtilities he commits are unjuſt. 

He is chargeable with all the evils, all the horrors of 8 184. 
the war ; all the effuſion of blood, the deſolation of fami- 3 
lies, the rapine, the violintes; the ravages, the burnings, undertakes it. 
are his gorks and his crimes. He is guilty towards the 
enemy, of attacking, oppreſſing, maſlacring, them with-- 
out cauſe; guilty towards his people, of drawing them 
into acts of injuſtice, expoſing their lives without neceſ- 
ty, without reaſon; towards that part of his ſubjects | 
whom the war ruins, or who are great ſufferers by it, 
of loling their lives, their fortune, or their health. Laſt- 
ly, he is guilty towards all mankind, of diſturbing their 
quiet, and ſetting a pernicious example. Shocking 
catalogue of miſeries and crimes ! dreadful account 


to be given to the King of Kings, to the common 


Father of men! May this light ſketch ſtrike the eyes of 
the conductors of nations, princes, and their miniſters, 
Why may not we expect ſome benefit from it, are 
the great; loft to all ſentiments of humanity and ho- 
nour, of duty and religion? And ſhould our weak 
Oo * a voice 


' 


n 


c OS. 


. "voice ee the whole 3 "a of ages prevent x 
1 . ſingle war only, how gorioully, Wwoul | our labour be 
E'.-. 4, - rewarded ? 
X OF. 1. Hle who does an injury is bound 15 repair the damage, 


or to make a juſt ſatisfaction, if the evil be not irre. 
| / parable, and even to penalty, if penalty be neceſſary 
dy way of example, for the ſafety of the party offended, 
ee, and alſo for that of human ſociety. This is the caſe ef 
prince who is the author of an unjuſt war, He is 
| reſtore whatever he has taken, ſend back the priſoner 1 
| his own expence j he is to make compenſation to the 
enemy for the injuries and loſſes. he brought upon him; 
to relieve deſtitute families, and, was it-poſlible, to repair 
the loſs of a father, a ſon, or a huſband, | 9 8 

5 N Fu JEN But how can he repair ſo many injuries? Many art 
| pairingthein- in their own nature irreparable. And as to thoſe which | 

_ zuryhe k® may be compenſated by an equivalent, whence ſhall the 
unjuſt. ſovereign raiſe a ſufficiency, for expiating his 
violence? The Prince's. perſonal wealth will not a 
ſwer the demand; ſhall he give away that. of his {ub- 
jects, which does not belong to him? Shall he facr- 
fice the national lands, a part of the ſtate ? But te 
ſtate i is not his patrimony (Book I. Se& 6x ) He c- 
not diſpoſe of it at will. And however the nation be, i | 
„ | a certain point, bound to its conductor; beſides the injl 
"= _. tice of puniſhing it directly for faults of which it is na 
guilty, if it is bound. by. the ſovereign” s acts, it is only 
towards other nations which have their recourſe againſt 
: it (Book I. Sec, 40. Book II. Sect. 8 f. 82.) Theor 
reign cannot throw on it the penalty of his violences 
nor ſtrip it to repair them. And was it in his powh 
- ond this clear him of every thing? Would his con- 
'\ »  Tience be pure, though acquitted towards the enemy! | 
| Is he fo to his people ? It is a ſtrange kind of juſtice» 
ö repair 1 at the expenes of a third m_ 5 
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no more than eng the object of his injuſtice. Weigh 

all theſe things ye conductors of nations 1 and having 
clearly ſeen that an unjuſt war draws you into a multi- 
tude of iniquities, Which all your power cannot repair, 


tis to be hoped that 7 0 e to o engage in 


thems 


The reſtirution of conqueſts, of 1 and of 1500 


1 187. 


Whether the na- 


effects which may be found again, admits of no difficulty on ad the mi» 
on the injuſtice of the war being acknowledged. The 
nation aggregately, and private perſons knowing the 
injultice of their poſſeſſion, are to reſtore every thing 
which has been wrongfully acquired. But as to the re- 
paration of any damage, are the military, generals, 
officers, and ſoldiers, in conſcience obliged to repair the 


injuries which they have done; not from any ill-will of 


their own, but as inſtruments in the hands of theit ſo- 
vereign? I am ſurpriſed that the judicious v» Grotius 


ſhould, without diſtinction, hold the affirmative; it is 


z deciſion which cannot ſupport itſelf, but in the caſe of a 
war ſo palpably, fo indiſputably unjuſt, that it admits of _ 


it; a caſe in politics almoſt impoſſible. On all occaſions 


litary are bound 
to any thing ? 


ſuſceptible of doubt, the whole nation, the individuals, 


and eſpecially the military, refer it to thoſe who govern, 
to the ſovereign, and are obliged to it by eſſential prin- 
ciples of political ſociety and of government. . | 


could public affairs be carried on, if at every ſtep of the 


ſovereign the ſubjects were to weigh his reaſons ? If : 


| theycould refuſe to march for a war, concerning which 


they had any ſeruple. Prudence ſometimes does not 
admit that a ſovereign ſhould make known all his rea- 


ſons. It is the duty of ſudjects to ſuppoſe them ju 
wile, while a full and abſolute evidence does 


ben to the contrary. When therefore in ac houghts 
e Grotius, de jure bell. et pace Lib, ir. Caps x. * 


O o 2 


and 


K Wo 


they | 


—'P 


rraRy (Bom 


they Fes 3 their affiſtance ; in a war, which after. 
wards is found to be unjuſt, the fovereign alone i; 
N guilty. He alone i is bound to repair the Injuries, The 
| ſubjects, and in particular the military, are innocent 
they have acted only from a neceſſary obedience. '' 
are only to deliver up what they have acquired in fuch 
2 wat, as having no lawful: title to poſſeſfion. This 1 
” I believe | to be almoſt the unanimous . opinion of honef: | 
e men, and of thoſe officers who diſtinguiſh themſelyes by 
their honour and probity. Their caſe here is that of al 
thoſe who are the executors of the ſovereign's orden. 
Government would be impracticable if every one of it 
inſtruments was to weigh its commands, and thoroughly 
_ canvaſs their juſtice before they obeyed them. But if 
for the welfare of the ſtate, they are to ſuppoſe the 
ſoyereign's $ orders to be 4H, Se, are not e for 
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AUP. Nan conſequence of the true principles of the eternl 


| cannotinfiſt on rules of juſtice. - They are the diſpoſitions of that facred 
on —_— law which nature, or its divine author, has preſcribed 
OO to nations. He alone whom juſtice and neceflity hare 
1 armed, has a right to make war; he alone is impowerel 

to attack his enemy, deprive him of life, and wreſt from 
— "0 bree, ee f Such is the deciſion of th 
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| ſerted ? They acknowledge no! 885 
F (hall be judge between them, for 1 to eac 1 his 


to follow. * But in the conteſt" Ame "who tive 
r in a ſtate of nature, how can Wh rule be aſ⸗ 
Who then 


rights and obligations? Who ſhall fay to this, you are 
in the right to take up arms, to fall on him, and reduce 


him by force? Or to the other, all the hoftilities you | 


commit will be unjuſt, Your victories, will be fo many 
murders, your conqueſts rapines and robberies, Every 
free and ſovereign ſtate has à right of determining accord- 
ing to the dictates of conſcience what its duties require 
from it, and what it can or cannot do with juſtice, 
(Prelim. Sect. 16.) Others in takin 1 themſelves to. 
judge of this, invade its liberty; they urt it in its moſt 
valuable rights (Prelim. Set. 1.) and then each 
&claring juſtice to be on its ſlide, ill arrogate to itſelf 
all the rights of war, and pretend that its enemies 
have none, that his hoſtilities are ſo many robberies, 
ſo many infrackons of the law of nations, in the 


puniſhment of which all fates ſhoul q unite. The = 5 4 


ciſion of the law and the controverſy is ſo far from 
being forwarded by it, that the quarrel will become more 


bloody, more calamitous | in its effects, and alſo more , 
difficult to terminate. Nor i is this all; the neutral na- | 


tions themſelves vill be drawn into the diſpute, | and 


thus entatigled in the quarrel. If an unjuſt war cannot 


de any thing with propriety, while an acknowledged 5 
judge, and among nations there is none ſuch, has not 


definitely pronounced concerning the juſtice of the war, 
there can be no certain poſſeſſion of things taken in war; 


they will aways be liable to he claimed, as effect carried 55 | 


off by robbers. 


Let us then leave the andes of the law -of nature 
to the conſcience of ſoyereigns; they are doubtleſs r 
"x deviate O's but as to the cxternal effects 

| es 


, 
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tary law of na - | 
tions is to be 


men. 


tted among þ 
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3 the law 180 men, we muſt necefurily have recourſe 
to rules of à more certain and eaſy application; and 


this for the very ſafety and advantage of the great ſociety 


of mankind, Theſe are the rules of the voluntary law 


- a view of rendering men more ſuitable to the ſtate of 


of nations (Prelim. Sect. 21.) The law of nature, 
| whoſe object is the greateſt good of human ſociety, 
5 which protects the liberty of every nation, which re- 


quires that their miſunderſtandings of ſoyereigns ſhould 


de carried to an iſſue, that their - quarrels ſhould be ter- 


minated and brought to a ſpeedy period. This law 


& ſay, recommends the obſervance of the voluntary lay 
of nations for the common advantage of ſtates, in be 


ſame manner as it approves of the alterations made in 
the rules of the law of nature by the civil law, with 


political ſociety, and of acquiring a more eafy and cer- 
tain application. Let us therefore apply to the particu- 


lar ſubject of war, the general obſervation in our preli- 


minary (Sect. 28.) A nation or ſovereign, when delibe- 
rating on what meaſiires its duties preſcribe, is never to 


| loſe ſight of the neceſſary law, whoſe obligation on the 


conſcience is inviolable. But in examining what it can 
require from other ſtates, it owes a deference to the vo- 


luntary law of nations, and even ſhould limit its juſt 


claims by the rules of a law, the.maxims of which have 
for their object the happineſs and advantage of the 
- univerſal ſociety of nations. . Though. the neceſſary law 


8 190. 


A war in 4 Grin, 


as to its effects, 


is to be account - 
ed juſt on boch 
ſi des. 


, 8 2 
* 


be its invariable rule, with regard to itſelf, it muſt al- 
low others to avail 9 of the 1 law of 


nations, 


n firſt "le; of . in 1 * point before. ws, is, | tht 


a war in form as to its effects, is to be accounted juſt en 
both ſides. This is abſolutely neceſſary, as we have juſt 
ſhewn, for introducing ſome order and rule into 6 
1815 . Tea TOW, as LO of. — 1 for limiting de 
5 . - calanuties 
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calamities of which it is productive, and that a door , 3 
may always be left open for the return of peace. Jt ag. ů 069 1 

even impracticable for nations to act qtherwife among 3 

themſelves, as they acknowledge no judge. Thus the 

rights, founded on the ſtate of war, the lawfulneſs of f 

its effects, the validity « of the acguiſitipns made by arme, „ 

do not externally and among men depend on the juſtice 

of the cauſe, but on the legality of the means in them- : 


| ſelves; ; that is, on every thing requiſite to conſtitute : a 


war in form. If the enemy keeps to all the rules of 4 
war in form 0 Book III. Chap IV.) we are not entitled | 
to complain of him as a violater of the law of nations. 
He has the ſame pretences to right as we haye ourſelyes 3 


and all our reſource lies in a vicorys or an accommo- . * 
dation, ; 
Second rule. The war 5 ted equal {blot 3 n 9 1 1 


two enemies, whatever is permitted to one, in virtue of eee 

the Hate ef u war, is alſo permitted to the ther, Accord- one, is 4 

ingly no nation, under pretence of juſtice being on its . 

fide, ever complains of the hoſtilities of the enemy, 3 

while they obſerve the terms preſcribed by the common 

laws of war. We have, in the foregoing chapter, 

treated of what is allowable i in a juſt war. It is preciſely 

mat, and no more, which the voluntary law equally au- 

thorizes | in both parties. iN. | 
This law puts things between both on a parity, but 15 Th 


allows to neither what is in itſelf unlawful; it can never 


countenance. a wild licentiouſneſs. If therefore nations 
anſgreſs theſe bounds, if in ſupport of a juſt _ cauſe 


they carry hoſtilities beyond what the internal and ne- 


celſary Jaw permits in general, far be. it from us to 
charge theſe exceſſes on the voluntary law of nations, 
they ariſe ſolely from a deprivation of manners, which 
produces an unjuſt and barbarous cuſtom ; ſuch are 
thoſe horrid enormities ſometimes committed by the f 


lien in a town taken dy ens. „ | 
? £3 | | os | | We 
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1 "We are pt to forget that this voluntary law of ny 
gan: Ho which is admitted from neceſſity, and to avoid 


3 e greater evils, (Sect. 188, 189.) does not give to hin 


makes an g whoſe arms are unjuſt a EN right, capaple of juftifjin 


his conduct, and acquitting | his conſeience, bit only thy 
external effect of the law and impunity among men. This 
ſufficiently appears by what we have faid in eftabliſhing 
the voluntary law of nations. The Sovereign whoſe | 
arms are not authoriſed by juſtice, is not thereby the 
Jeſs unjuſt,” nor leſs guilty againſt the ſacred law of nz 
ture, though not to envenom the evils of human ſociety 
when it would prevent them, the law of nature Itſelf 
requires, that he ſhould be permitted to have the Wane 
external rights as juſtly belong to his enemy. la the 
fame manner, he may, by the civil law, refuſe to pay 
his debts in caſe of preſcription ; but he then offen 
againſt his duty; he takes advantage of a law enachel 
for preventing the increaſe of vexatious kat but be i 
not founded on any genuine right. 

Nations being actually agreed in the obſervance of the 
rules, which we attribute to the voluntary law of m- 
tions, Grotius founds them on an open conſent in the 
people, and attributes them to the arbitrary law of ns 

tions. But, beſides the difficulty which would often 
occur in proving ſuch engagement, it would be of fore 
only againſt thoſe who had formerly entered into it; di 
ſuch an engagement exiſt, it would relate to the con- 
ventional law of nations, which, as proved by hiſtor, 
not. from reaſoning, * is founded on facts, ac not on 
principles. e 
In this work we the down the iii n of the 
law of nations. We dedute them from nature itſelf: 
— and what we call the voluntary law of nations conſif 
| in n rules of W external right, to which 1 e lay d 
; nature 
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fn. nature requires the e of nations. So hit there i is 

vod BY night of ſuppoſing their conſent without ſeeking for „ 
bin it in the annals of the world; for had they not given it. 4 
the law of nature ſupplies that want, and gives it for | j 
them, Here nations are not free in their conſent ; to 


Tn refuſe it would be hurting the eg right of nations 

Ing (Prelim. Sect. 21. 

ole e This voluntary law of OP once eſtabliſhed, is he 

the very extenſive uſe, and is far from being a chimera, A 1 
m arbitrary or groundleſs fiction. It flows from the ſame eee, 


ſource, and is founded on the ſame principles, with the 
neutral and nereſſary law. Wherefore does nature pre- 
ſcribe ſuch and ſuch rules of conduct to men? Becauſe * 


the thoſe rules are neceſſary to the ſafety and welfare of 
ay mankind. But the maxims of the neceſſary law of na- 
ids tions are founded immediately on the nature of things, 


and particularly on that of men, and political lociety. 
The voluntary law of nations ſuppoſes a farther princi- 
ple, the nature of the grand ſociety of nations, and 
their mutual intercourſe. - The former enjoins to nations 
what is abſolutely neceſſary. and naturally "tends. to their 
perfection and common happineſs. The latter | tole- 
rates what cannot be avoided; but by TIEN one. 


evils, 
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Ir it be Javwful to carry off things, 8 to a | 


enemy, with a yiew of weakening. him, (Sect. 160,) 
in ſometimes of -puniſhing him (Se&. 162.) it is no len 


| lawful in a juſt war to appropriate to ourſelves thoſe B 
things by. a kind of compenſation; which "the civilians gie 
term expletis juris (Sect. 161.) They are detained s Nati 
an equivalent for what is due by the enemy, for the ex. lere 
pences and damages which he has occaſioned, and even rgh 

| when there is cauſa of puniſhing him, inſtead of the as 
penalty which he has deſerved. For when I camo kr 
procure - to myſelf the individual thing which belongs n 
or is due to me, I have a right to an equivalent; which, val 
by the rules of - expletive juſtice, and according to m de 
- eſtimate, is conſideted as the thing itſelf. Thus ur 0 
founded on juſtice is according to the law of nature, . ©* 
which conſtitutes the ere ww” of nations, a 1 n 
method of acquiſition. DOE: ba: 
But this facred law authorizes the acquiſition Ul pr 

by juſt arms, only within the limits of juſtice; that i pe 
as far as a complete ſatisfaction in the meaſure necel- hi 
ſary for anſwering the lawful ends we have "juſt men- p 
tioned. An equitable conquerors inſtead of being th 
ſwayed by ambition and avarice, will make a juſt eſt- 5 
mate of what is due · to him; that is, of the very thing ir 
which has cauſed the war; and if the thing itſelf is not E 
to be procured, of the damages and expences of the | 
war, or will detain no more of the enemy's goods that : 


is * the ee But if he has to do with 
perfdios 


* 
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perfidious, reſtleſs, and dangerous enemy, he will by 
way of penalty deprive him of ſome of his towns or pro- 
vince, and keep. them as a barrier. Nothing i is more 
aliowable than to _ weaken an enemy who is become for- 
midable, and has rendered himſelf ſuſpected. The law- © 
ful end of the penaly is future ſecurity. _ "Theſe are 
conditions which render a an acquiſition, made by arms, 
juſt and irreproachable before God and our own con- 
ſcience ; N in . A and equity in the ſs; ; 

don. | 

But nations cannot among ee inſiſt on this $ 195. 
rigid juſtice. BV the diſpolitions of the voluntary law « of aatee, * 
nations, every War in form, as to its effects, is conſi- Jaw of nations; 
tered as juſt on both ſides (Set. 100.) And there is no 5 
right of judging a a nation with regard to the exceſs of 

its claims, or from what it believes neceſſary to its ſatety. ; 

(Prelim. Sect. 21.) Therefore, by the yoluntary law of 

nations, every acquiſition obtained by a war in form is 

valid, independently of the juſtice of the cauſe, and 7 

the reaſons which the conqueror may have for attribut- 

ing to himſelf the property of what he has taken. a: 

| cordingly among nations conqueſts has been deemed a 

lawful title, and has ſeldom, if ever, been diſputed, 

unleſs owing to a war not "oy unjuſt out even you of 

pretences, . 

The property 6. n ig Rs to. the & FT 
enemy, is required 'the very moment they come into, ner 
his power, and if he ſells them to neutral nations, the 
firſt owner has no right of reclaiming them. But ſuch 
things muſt be actually and truly in the enemyꝰs power, 
| and carried to a place of ſafety. A foreigner coming 
| Into our country buys a portion of the booty Juſt taken by 
a party of the enemy; our men who are in purſuit of 
this party very juſtly ſeize on this booty, which the fo- 

* was over n in * . this head 
| Sen 
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| of Lierre, in Brabant, which having been taken 'and n. 


the enemy 's hands. This ſpace of twenty-four hou, 
together with the cuſtom at ſea®, is an inſtitution of the 


having become abſolutely their property i» Or as loft to 
the inhabitants. Thus, at ſea, a ſhip taken bythe ene- 


into the midſt of a fleet, may happen to be retaken, and 
delivered by ſhips of the ſame party; its fate is not de. 


would be nothing ſtable among men, no fafety in trad- 
ing with nations which are at war, if ſuch a diſtinQion 


Ul 


Z 
- 


Grotius relates from Thuanus, the inſtane 


e of the town 


taken on the ſame day, the booty was reſtored to the in. 
habitants, becauſe it had not been twenty four hours 


practitious law of nations, or of cuſtom, or, in fine, of 


a civil law in ſome ſtates. The natural reaſon of the | 
conduct towards the inhabitants of Lierre is, that the | 


enemy being taken as it were in the fact, and befor 
they had carried off the booty, it was accounted 38 not 


my, while it has not been carried into ſome harbour, ot 


cided, nor the owner's property irrecoverably loſt, till 

the ſhip be in a place of ſafety with regard to the eneny, 
who has taken it, and entirely in his power. But the 
ordinances of every ſtate may make other regulation 
among its citizens e, both for avoiding diſputes ant 
encouraging ſhips of force to recover merchant ſhips z- 
ter being taken by the enemy, The juſtice or injuſtice 
of the cauſe here does not come into account, There 


could be made between a juſt and unjuſt war, as to ati. 
bute lawful effects to the one, which were denied tothe 


other: It would be opening a door to endleſs diſcuſſion 
and quarrels. This reaſon is of ſuch weight that, on 

account of it, the eſfects of a public war, at leaſt with 
ure to apo have been allowed to expeditions 


\ 

'*Grotius de jure bell, * pac. * See Grotius wid and in the 
OO: ** Sect. 3 RT: 

5 © Grotius id 
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ich Ae no Sas name than robberies, is were | 
carried on by arms in form. When, after the wars - i : 1 5 
de Engliſh in France, the grandes compagnies ranged 1 
about Europe, ſacking and pillaging wherever they came, 
ve do not hear that any one claimed the booty which 5 
they. had carried off and fold. At preſent it would be i in N 
rain to claim a ſhip taken by the Cortairs of Barbary, 
and ſold to a third party, or retaken from them; though 
tis very improperly that the pyracies of theſe barbarians 
can be conſidered as acts of a war in form, We here 
ſpeak of the external right; ; the internal right and con- 
ſcience doubtleſs require that we ſhould reſtore to a third 
party the goods we recover from an enemy, who in an 
unjuſt war had taken them from him; Provided he Knows 
theſe things again, and defrays the expences we were at 
in recovering them 4. Grotius recites many inſtances of 
ſovereigns and commanders who have generouſly y -, - 
ſtored ſuch booty, | without requiring any thing either f 
for their trouble or expence, But this only regards a 
recent booty, To find out the proprietors of what had 
been taken long before, would be ſcarce praCticable, and 
beſides they have relinquiſhed all their right to things 
which they had no longer any hopes of recovering 
Thisis the common way of thinking with reſpect to cap- | 
tures in war, which. are e ſoon given any as  irrecoverably 
loſt, 85 

Wa e ü towns and provinces, Ke. paſs $ 197. | 
under the power of the enemy who makes himſelf maſter Of the acquifi- _ 
of them; but it is only by the treaty of peace, or the en- 3 | 
tire ſubmiſſion and extinction of the ſtate, to which theſe dueſt. 
towns and provinces belonged, . that the acquiſition is | 
completed, and the property becomes ſtaple and perfect 

Thus a third party cannot ſafely purchaſe a conquered 5 198. 
place or province, till the ſovereign from whom it was — rraggy 
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; on has by a treaty of peace renounced it, or bein 


irrecoverably reduced, has forfei ted its ſovereignty; & y 


| while the war continues, while the. ſovereign has fl 


$ 199, 

Of the conditi- 

on on which 

a conquered 
town 15 acquir- 

6d. 


hopes of recovering his poſleflions by arms, is a _neutry 
prince to comę and deprive him of ſuch liberty by pu. 
chaſing of the conqueror this place or province? The 


firſt proprietor cannot forfeit his rights by. the aftion of | 


a third perſon, and if the purchaſer. is for maintai 
his purchaſe, he will find.” himſelf enaged in a wy, 
Thus the King of Pruſſia put himſelf among the enemiez 


of Sweden, by receiving Stettin from the hands of th 
King of Poland and the Czar, under the title of ſeque. | 
trations, But when a ſovereign has, by a defini 


treaty of peace, ceded a country to the conqueror, he 


has relinquiſhed all the right he had to it; z and it would 
be an abſurdity were he allowed to claim this county 


again from a freſh Conqueror, who wreſts it from the 


former, or of any other prince, who has e it by 
money, exchange, or any title whatever. 
A prince taking a town or province from bis enemy, 


can juſtly acquire over it the fame rights only as belonged 


to the ſovereign againſt whom he had taken arms. Wa 


authorizes him to poſſeſs himſelf of what belonged v 


his enemy: if he deprives him of the ſovereignty of 
town or province, he acquires it as it is, with all its limits 
tions and modifications. Accordingly care is uſually taken 
to ſtipulate both, in particular capitulations and treaties 


peace, that the towns and countries ceded ſhall retainal 


their liberties, privileges, and immunities. And why 


ſhould the conqueror ſuppreſs them on account of his 


quarrel which he had with the ſovereign of thoſe places 
Vet, if the inhabitants haue incurred any perſonal gull 


> . deni him by any. MISS fy. he may, as a penalty 


* By the treaty of Schewedt, 6 oR- 171 3+ 


. deprive 
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depnve them of their rights and privileges. Thie = 
may alſo do if the inhabitants have taken up arms againſt EE 
him, and thus rendered themſelves his enemies. All 
that he then owes them is no more than what is que 7, 
tom a humane and equitable conqueror, to his ſubdued 
enemies. Should he purely and ſimply incorporate 
them with his former TRIES, they haye no cauſe of 5 
complaint. 

It appears that ee 1 ſpeak of i a city ora country 
which is not fi imply a patt of a nation, or which does not 1 
fuly belong to a ſovereign, but over which this nation or 
this ſovereign has certain rights; if the conquered town 
or province was fully and perfectly made part of the 
temeſne of a nation or ſovereign, it paſſes on the ſame 
footing into the power of the conqueror. From that 
lime it is united with the new tate to which i it belongs; 
if it be a loſer by this change, it can only complain 8 
ef the fortune of war. Thus a town which made part 
of a republic or a limited monarchy, and enjoyed 
a right of ſending deputies to the ſupreme council 
or. to the general aſſembly of the ſtates, muſt never more 
think of ſuch privileges; they are what the conſtitution | 
of the new ſtate to which it is annexed, does not permit. 

Formerly in conqueſts even * viduals loſt their &« 206. 
lands, and it is not at all ſtrange that in the firſt ages of = 
Rome ſuch cuſtom ſhould have prevailed. The wars of 
that æra were carried on between popular N nA and 
communities. The ſtate poſſeſſed very little, and the 
quarrel was in reality the common cauſe of al the citi- 
zens. But at preſent war is leſs terrible to the ſubjectʒ 


things are tranſacted with more humanity: It is againſt 


one ſovereign that another makes war, and not againſt 
the quiet ſubjects. The conqueror lays his hands on 
the poſſeſſions of the ſtate, on what belongs to the pub- 
lie, while private * are 2 to retain theirs. 


They 
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of the Whole 
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They ſuffer but indireMy by v war; * to chem te re- 
ule i is that they only change maſters. 


But if the whole ſtate be pa” "if the nation be 
Liktues, in what manner can the victor treat it, with. 


out tr tranſgreſſing the bounds of juſtice? What are his 


rights over the conquelt ? Some have dared to advance 
this monſtrous principle, that the conqueror is abſolute 
maſter of his conqueſt, that he may diſpoſe of it as his 
property, treat it as he pleaſes, according to the common 
expreſſion of treating a flateas 4 conquered country : And 
hence they derive one of the ſources of deſpotic govem- 
ment. But enough of thoſe who reduce men to the 
| Rate. of transferable. goods, or uſe them like beaſts of 
Ys, who deliver; them up as the property or patri- 
mony of. another meh: let us argue on principles 
countenanced by reaſon, and becoming humanity, 
The whole, Tight of the conqueror proceeds from the 
Juſt defence of himſelf (Sect. 3. 26. 28.) which contains 
the ſupport and proſecution of his rights. Thus when 
he has totally ſubdued a nation with whom he had been 
at war, he may without diſpute cauſe juſtice to be done 
him, with regard to what gave riſe to the war, and fe- 
quire payment for the expence and damage he has ſul- 
tained; he may, according to the exigency of the caſe 


- impoſe penalties on it, as an example: he may, ſhould 


prudence ſo dictate, diſable it from undertaking any 
pernicious deſigns for the future. But in ſecuring al 
theſe views, the mildeſt means are to be preferred. 
We are always. to remember, that the law of nature per- 
mits no injury to be done to an enemy, unleſs in taking 
meaſures neceſſary for a juſt defence, and a reaſonable 
ſecurity. Some princes have only impoſed-a tribute on 


it, others have been ſatisfied with ſtripping it of ſone 


privileges, diſmembering a province, or keeping it in 
awe by fortreſſes ; ; others, as their A, was only with 
the 
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joyment of all its rights; only aig ee over 
it, But if the conqueror thinks proper to retain the ſo- 


vereignty of the vanquiſhed "ſtate, and has ſuch a right, 
the manner in which he is to treat the ſtate ſtill flow 
from the ſame principles. If the ſovereign be only the 
juſt object of his complaint, reaſon declares, that by his 
conqueſts he acquires only ſuch rights as actually be- 
to the dethroned ſovereign; and, on the ſubmiſ- 
fon of his people, he is to govern it according to the 
laws of the ſtate. FTT 
the ſtate of war ſubſiſts. 
A conqueror who has enki ana; not au + 
ſovereign, but againſt the nation itſelf, whoſe intent was 
to ſubdue a lawleſs people, and once for all reduce an ob- 
ſtinate enemy z this conqueror may with juſtice lay bur - 
dens on the conquered, both as a compenſation for the 
expence of the war, and as a penalty. He may, accord- 
ing to the degree of idocility, govern them with firmneſs 
neceſſary, keep them ſome time in a ſtate of ſlavery. But 


this forced condition is to ceaſe when the danger is over, 


when the conquered are become citizens, for then the 
right of the conqueror, as to ſeverities, expires; as his 
defence and ſafety no longer require ſuch extraordinary 
precautions. In fine, every thing is to be reduced to the 


rules of a 1. ee u . os _ 


prince, | 5 FFC 
When N as pretending to eee 
lipoſal of a people whom he has conquered, is ſor en- 
{aving them, he cauſes the ſtate of war to ſubſiſt between 
this people and him. The Scythians ſaid to Alexander 
the. Great, there is. never any friendſhip. between the 
N e ee 
Fr m3 (7 B* p 1 r s till 
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ſtin ſubſibts . Should: it be did that in * 3 
may be peace, and a kind of compact, by uhich the con- 
queror grants life, on condition that they acknowledy 
themſelves his ſlaves: he who! ſays-ſoy is ignorant ty 
war gives no right to take away the life of an 

after being diſarmed and ſubdued (Sect. 140,0. But l 
Mall decline to debate chis principle of juriſprudence 
with him, let him take it to himſelf; he deſerves ſuch: 
ſubjection. But men of ſpirit; to whom life is nothing, 
leſs than nathing, unleſs ſweetened with liberty, wil 
always conceiue themſelves. at war with that oppteſr, 
though on their part the acts are ſuſpended by inability. 
Let us farther ſay, that if the conqueſt is to be really fub. 
ject to the conquerer; as to its lawful ſovereign, he muſt 
rule it according toi the ends for which civil government 
is eſtabliſhed: the prince alone uſually occaſions the wa, 
and conſequently the conqueſt. Surely it is enough that 
an innocent pedple ſuffer the calamities of war; muſt 
even peace itſelf become pernicious to it? A generous 
conqueror will apply himſelf to relieve his neu ſubjectz, 
to alleviate; their condition; he- will think it his indi- 


penſible duty. Cungugſ, ſays an excellent man, to clear the 
itzſelf zuith bumam nature; alꝛuays leaves an immeinſe det bu 
"behind: it. Happily found politics, here and every jur 
what aſſiſtance, can be expected from an-- oppreſſed bu 
people? That your conqueſt may be a real addition to pre 
your ſtrength, that it may be well affected to you, treat WW 
ib as a father, as à true ſovereign. I am charmed with 8 
the generous anſwer of the ambaſſador from *Privernun, " 
who, on being introduced to the Roman ſenate; the con- bor 
ſu} ſaic, If we ſhew you clemency, what ſtreſs may we 2 
alnpan the peace ec erge- aſk 1%: The ambu- big 
Fs Wim, on one 1 Nm og gh 4, IE A 
Inter yo 2 Hg et ſcrvum, 5 en jurafervantar, Cen we 
micitia eſt, etiam in pace, belli VII. Cap. VIII. ric 


* 2 in his ſpirit of laws. 
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| ſpeech, but the more, ſenſible part appraved of the Pri- 
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ae If nnen 9 
« I ˙ ak pen atherwiſe it will not laſt 
« Jong.” Some took offence at the boldneſs. of this 


yernican's/ anſwer, as having ſpoken ke a man, ande i 
freeman. Can it be expected, ſaid ztheſs; wile ſenators . 
that any people, or even private perſons, will -continye = 

in a condition with which they dare diſſatisßed, langer 

than while under an huineible necedty l It they 40 

whom you give peace repeive it; voluntarily, it manhbe 

relied on: what fidelity, can you hape for from thoſe 

whom you are for reducing to ſlaveryd 3» The moſt 
ſecure dominion, ſaid Camillus, is that Which is acogpt= +: 1 
able eyen to thoſe qver whom it is exerciſedd. Such ane 
the rights which the law of nature gives to the canqueror oe 
and the duties Which it lays. on him; the manner of ex- 
erting the one, and fulfilling; the other, varies according 

to circumſtances. In general, he is to conſult the true 
intereſt of the ſtate, and hy ſound poliey, recencile, ĩt as 

far as poſfible, with that, of his conqueſt. He may, in 
imitation of the Kings of France, unite and int orparate 

them with his ſtate, This was the way of the Romans, i 
dut they proceeded differently, according to caſes and 
junctures. At a time-when/Rome; ſtood in need af aug» 
mentation, ſhe deſtroyed the city of Alba, as a rival z 

but received the inhabitants into her boſom, and thereby 
procured herſelf ſo many citizens. Afterwards the-gon+ 
quered cities are: left doc and the freedom: of 
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cum habituros ſpere $i eum peniteat,. diarius quam! ne ef ils 
donam dederitis, e e et Jam et fit 1 1 151 em 40 K oh ks a 
perpetuam, fi. malam, hand diutur - ubi voluntarii pacatſ ſint - — 


on, Tom vero minari, nec id am- loco, ubi ſervitutemeſſe le relio 
bigue priyernatum quidam, et Mis ſperandam . Tk i 


e Pa "mel r e ot fire einge lane | 5 


neliors reſponſa._trahere' et — en quo obedigntes! ga 
ü, et lideri vocem auditam: aut Tit. Liv. Lib. VIII. Cap. Nil. | 


Fp2- Rome 


Rome was given to the ce. Victory could tot 


have bien of o wach adrantage co thoſe aon 
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The cenqverer may kkeuite — put himGlFinth 
alas of the ſoveteign, whom he has diſpoſſeſſed, as the 
Fartars have done with China. The empire fubſifts as it 


Laſtly, the conqueror may rule his conqueſt as a ſexs. | 


rateſtate, and permit the form of government to remain; 


but this method is dangerous, it produces no real union 


of force; it weakens the _—— eee pen. 
the conquered ſtate, © 

It is aſked/ to whom a to the 
prince who has made it, or to the ſtate? This queſtion 


ought never to have been heard of. Can the ſovereign 


act as ſuch for any other end than the good of the ſtate? 


Whole are the forces employed in the war, even if he hat 


made the conqueſt at his own expence, out of his own 


revenue, or his proper and patrimonial eſtates, does he not 


make uſe of his ſubjects arm? is it not their blood that i 


ſhed ? But even ſuppoſe that he had employed foreign 
or mercenary troops, does he not expoſe his nation to 
the enemy's reſentment ? does he not draw it into the 
war, white the advantage ſhall be his only? Is it not 
takes arms? Therefore all the rights proceeding from 
it appertain to the nation. If the ſovereign makes war for 
a cauſe perſonal to himſelf, as to aſcertain a right of ſuc- 
ceſſion to a forei gn ſovereignty, the queſtion is altered. 


This affair is foreign to the ſtate, but then the nation 


ſhould be at liberty either to aſſiſt its prince, or not con- 


cern itſelf If he is impowered to make uſe of the m- 
tional force in ſupport of his perſonal rights, ſuch right 


are no longer to be diſtinguiſhed from thoſe of the ſtate 
23s: French law, which annexes to the. crown all acqui- 
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nations, de Sehen, 
Wehane ben (86>, 296.) that 4 nation may be ob: 9263. 
liged, if not externally, yet in conſcience, and by the | — > rhe | 
laws of equity, to reſtore the booty recoyered from a a people whom 
enemy to a third party, who had been deprived of it in an a ang 
unjuſt war. The obligation is more. certain and more ex- quered ? 
tenſive, with regard to a people whom our enemy had ; 


uyultly oppreſſed. Fe or a people t mus; polled of its liber- 


ty never depart from the hope. of recovering it. if not vo- | 
luntarily incorporated with the conquering, ſtate; if it 
has not freely aſſiſted againſt ys in the war, the uſe we 
ue to make of our Victory is, not that it ſball only « come 1 
under a new maſter, but its chains {ball be broken. 10 
deliyer an oppreſſed people, is a_noble point of vidory, : 


{and thus to acquire 2 faithful friend is a great 


The canton of Schwitz baving wreſted the county 105 Gla- | 
ris from the houſe of Auſtria, reſtored the inhabitants to 


| their former liberties, and on the reception of them in- 


to the Helveti ene Gla ed the fn 
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Ti — is that in virtue of which $ 204. 
perſons and things taken by the enemy, are reſtor- ene poten 
ed to their former ſtate, when coming again under the aba. fs I 


an bs flee nene 1. 1 m. 
e i 18575 eu. 9 


1 ” 2 N as, N 


2 of 
4 A 
ck 23. eros ky fallen A. l Re of whe © la fd by 1 
an» ol +, fun ate event bring them again | into the ſoyereigr's power 
_ 28 it is s certajnly 
2M fo rmer Rate; 
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incuinbent on him to reſtote them to ther 
he — — — perſbns in AI thei 
0 give back the effects to the | 
=P " fettle every thing as they were 
before they fell into the" enciny's gs The Juſtice c 
Inj tice” of the war makes no difference Here, not oil 
PEAK? according to the voluntary lady of "rations, the 
war, 'as to its effedds, is reputed juſt on both ſides, but 
- Tikewiſe becauſe e War, whether jut or not, is A national 
"cauſe; and if the TubjeRts' fighting or "ſuffering. for it, 
when fallen theinſelv& (or their effects) into the enemy 
bange, are by tome "f6rturikte incident” returned u 
— power Fg their own nation, chere is no reaſoſi why 
ey ſhould not be reſtoted to their formet condition. f 
Is 25 if they had never been taken. If the war be ju 
they were unjuſtly taken, and- thus nothing is more m. 
tural than to reſtore them as ſoon as it becomes poſſible. 
If the war be unjuſt, they are not bound to bear the ca- 
lamities of more than any other part of the nation. The 
evil falls on them in being taken; and by their eſcape 
or releaſe are delivered. Here again it is as if they ne- 
ver had been taken; neither their ſovereign nor the ene- 
my have any particular right over them. The enemy 
has loſt by one adcident what. PLAY nn 
”, ther. 6 
Perſons return, and gage 8 are 8 bh the gh 
be poſtliminium, when after being taken by the enemy; 
they come again under the power of their own nation, 
(Sect. 204.) Thus chis right takes place, as ſoon as fuch 
perſons or things taken by the enemy fall into the hands 


* ſoldiers belonging to the ſame nation, or are * 
dic 


rights and KM 
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Chap. XIV.) OT POSTEIMI n 
back to the army, the camp, der ſovereign's en i , 


or the places under his command. nt dn 

They who Join with 6s in 4 War, make eee . 
ty, jointly with us; the cauſe is common, the right ane 3 — wee whe 
and; the ſame; they are conſidered as making but one A 
body with us. Therefore when perſons. or things taken 
by the enemy are retaken by our allies, or our auxilia- 
ries, or in any othet manner fall into their hands, this 
is exactly the ſame thing with regard to right, as if they 
were come again into our ow]n power, the power of o 
allies being in this caſe but one and the ſame. The right 
of. poſtliminium therefore takes place in the hands of thoſe 
who join wich us in the war; the perſons and things re- 
covered by them from ande i dee | 
their former condition 11 

But does this Ae ndg Masur in r . n 
allies? Here a diſtinction ariſes, whether theſe allies make 
one common cauſe with us, whether they are aſſoclatts 
in the war, The right of poſtliminium, neceſſarily rakes 
place for us within their territories, no leſstthan within 
our own. For this ſtate is united with ours, and in this 
war makes one and the ſame party. But if, as in our 
times is frequently the practice, an ally only furniſhes us 
thz ſuccours ſtipulated in the treaties, without coming to 
rupture with our enemy, their tio ſtates continuing in 
their immediate relations to. obſerve tlie peace, then only 
tneſe auxiliaries ſent by him are partakers and aſſoel- 
erer ae eee TI 
ky. 

Now the right of phſiieiinbia) is of no force among F268. Fa 
neutral nations, for the power inclined to remain neuter Ware, 
ina war muſt look on it, as to the eifecls, equally juſt on 1 
both ſides, and conſequently; to conſider whatever is taken 
by either, a lawful acquiſition, To allow in his domini- 


ons that one may claim things taken by the other, or to 


Fur bin the right of poſlliminium 1 in prejudice. to the 
bother, 


* 2 
* 


* 
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. f » 


9209. 


What — 


recoverable by 
this righs, + 


things of this nature, and the endleſs diſputes which 


taken from the enemy immediately after the ſeizure a 


well eſtabliſhed, it would de unjuſt tottreſpaſs on it. A. 


were reſtored to their maſters, 


belonged: the owner alſo, as he entertains hopes of re- 


& 210, 


Of thoſe Wo 


cannot return by 
the right of poſt= 


e M96 


again, there is no intrinſic reaſon” why moveables ſhou 
be excepted; Accordingly the ancients, on recovering 


right. 


n THE -RIGH TQ Bock Il. 


other; would be enn wh oy: and departing 

* 6 4 S ee 
Naturally, goods of all kinks: are recoverable by l 

right of poſtliminium, and could they be certainly know 


theſe things from the enemy, have reſtored them to they 
former owners; But the difficulty of knowing again 


would ſpring from the revendication of them, have in 
moſt parts introduced a contrary practice. Varther, from 
the little hopes of recovering effects taken from the ene- 
my, and onoe - carried into a place of ſafety, the former 
owners are ſuppoſed to have relinquiſhed and given then 
up. Itis therefort that with reaſon, moveables or bob. 
ty are excepted from the right of poſtliminium, unles 


them; in this caſe it1js neither difficult for 'them to be 
known again, nor can the proprietor be ſuppoſed to hare 
relinquiſhed them. A euſtom being once admitted and 


mong the Romans indeed faves were dot treated like 
other moveables ; they, by tie right ofs-poſtliminiun 
when thd reſt of the 
booty was detained: the reaſon of this is manifeſt, it be- 
ing always eaſy to know a ſlave again, and to whom he 


covering t is not e to * his 


Priſoners. of v war,. ds: RE given ER parole; teni 


tories. and towns, which have ſubmitted: to the enemy, | 


who have ſworn or promiſed allegiance to- him, cannot 
of themſelves return to their former condition, oy 


by See ſeveral inflanes in og. "Book IN, Chap xvi Seck. 3. 


. 


Chap: XIV. eee . 
N - * even with 


edits ee 

But if the ee eee theſe; towns, countries, ot . 
priloners, who had ſurrendered to the enemy, he reco- 5 
yers all his former rights over them, and is to re-eſtabliſh retakes | 
them in their former condition (Sect. 205.) they then 

enjoy the right of poſtliminium without any breach f i 

how words: or violation of faith. The enemy loſes by | gi 
ums the right he had gained by. them. But concerning ; 
priſoners. of war, a diſtinction is to be made. If they | fl”; ” 
were entirely free on their parole, it is not only coming . | 
again under; the. power of their nation, which can deliver 
tem; becauſe had they even returned to their home, 
they would ſtill have been priſoners. The will of him 
who took them, or his total ſubmiſſion, can alone dif- 
charge them; but if they have only promiſed not to run 
away, a promiſe they frequently make to avoid the evils 
of a priſon, all they are bound to, is that of themſelves, 
they ſhall not quit the enemy's country, or the place 
afigned for their dwelling; and if che troops of | theis 
party ſhould get poſſeſſion of the place where they dwell, 
they are by the laws of arms releaſed mm to _ ; 
nation, and to their former ſtate. 1/41 ty 4 | 4 | 

When a town ſurrendering to the e arms, is 5 212 
retaken by thoſe of i its ſovereign, it thereby, as we have kommt | 
juſt ſeen, becomes reſtored to its former condition, and fo their goods 
therefore to all its rights. It is aſked whether it thus re- e e 
covers ſuch of its poſſeſſions, which had: been alienated the enemy ? 
by the enemy, whem he becomes maſter of it? Firſt 
vue are to diſtinguiſh, between moveable goods, not reco- | 
verable by the right of poſtliminium (Se. 202.) and 5 
immoveables. The former belong to the enemy who. * 
| gets them into his hands, and he may alienate them itre- 
trievably. As for immoveables, let it be remembered, 
that the acquiſitiefi dr a town taken in war, is not full 
complete till confirmed by a treaty of peace, or the entire 


_ fubmulion 


* % 


GI W . ß 


= ; of the republic aal "Dives, e 


. OE RIGHT | Ny 


fubmiſfion or deſtruction of the Rate: to whic it belong, 
ed (Sect. 197. ). Till then the ſovereign of that tom 
F i= das hopes of retaking it, or recovering it by a pee 
2 W And: from the moment it returns into his power, he n. 
ſcſtores it to all its rights (Sect. 205.) and conſequeniy i 
tecovers all its poſſeſſions, ac cfar as in their nature the 
are ræcoverable. Therefore it \re=aſſumes its immores. 
dies from the hands of thoſe who were precipitate n 
mem. The buying them ef him who ta 
not the abſolute diſpoſal of them, was à hazardous har. 
gain; and if chey prove loſers, it was what they delbe. 
rately expoſed themſelves to. But if this town had been 
ceded to the enemy by a treaty of peace, or was abſolut· 
ly fallen into his power by the ſubmiſſion of the uc 
ſtate, it has no claim to the right ef poſtliminium, An 
the alienation of any of its poſſeſſions by the conquei 
is valid and irretrievable. Should ſome ſubſequent for 
tunate revolution deliver it from the conqueror's yoke, it 
can revendicate them. When Alexander made a pre 
ſent to the Theſſalians of the ſurn due from them tothe 
Thebans (See Sect. 77.) he was ſo abſolutely maſt 


and ſold the inhabitants. 1 r 20 b. 


The ſame deciſions take place with regard ROY? im- 
e of individuals, priſoners, or not, which have 
© been, alienated by the enemy while he was miſter of the 
country. Grotius propoſes the queſtion with reſpe& to 
immoveables, belonging to a priſoner of war in a neu- 

7 tral country. But this queſtien is void by our prind- 
ples, for a ſovereign” taking a priſoner of war, has 10 
bother right than to detain him till (Sect. 148. &c.) the 
end of the war, or till he be ranſomed; and bas none on 
any of his "rights, unleſs he can ſeize them. It is im- 
r to os Hin any natural realtor uy he "P has 


| * Lib, In. Cap. IX, Sed. 6, Fee fat 
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1 dür heir eh has: ole dien * 
When a nation, people, or ſtate," has been entirely fub- 
dued, it is aſked whether a revolution can entitle it to the 


queſtion, there "miſt again be a diſtinction of eaſes. -If ; 


oy 213. 
eee 
| right ef polttiwimum. In order jucty eo anſ wer "this arr 

\ en entir 
right ; Ju reduced 8 
Joy the right of 


this ſubdued ſtate has riot yet acquieſced in its new ſub- pofiliminium, | 


jettivn; has not voluntarily ſubmitted, ang has only 


ie 10 feilt weil Arbe); if its victor has not lac 


aſide tlie ſword" of cottqueſt, nor takten up Hhe"ſcepter of 


peer and equity; ſuch à people arg not really ſubdued: 


they are only conducted and oppreſſed, and on being de- 
livered by an ally, they doubtleſs return to their former 
ftne{BeR. 20%. Their ally cannot become their con- 


queror, he is their deliverer; and all the obliga ion of the 
| party delivered is to reward him. If the latter conque- 
ror, as not being + an ally to the ſtate of which we "ſpeak; 


will keep it under his laws, as the purchaſe ef Victory, he 


puts himſelf in the caſe of the former, and becomes the . 
enemy of the ſtate which the other had fubdued. This 


ſtate may lawfully reſiſt him, and avail itſelf of à f- 


vourable oppottutiity to recover its liberty; if it had been 
unjuſtly ſubdued, he who reſcues it from the yoke"of the e 


oppreſſor n ene reſtore it to ol its 1 8 
(Seck. 203.). enen, 
The Ho oltioh Ganges with oth a Nate Which hils 


voluntarily ſurrendered to à | conqueror;"' "If the people, 
no longer treated as enemies, but as good ſubjects, have 


ſubmitted to a layvful government, they henceforth 
derive under a ſovereign, or they are incorporated with 


the conquering ſtate ; they make part of it, and ſhare its 
| fate. | Their former condition is abſctutely effacedz all its 


relations, all its alliances are extinguiſhed (Book II. Se. 
203.). Whoever then the new conqueror be, that after- 


| Wards ſubdues the ſtate to which theſe people are united, 
they —_ * deſtiny of the former, as the part fol- 


lows 


— 


in all ages; Jede even of juſt, 


PP 
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recently lybgytted, whom they do. nar” ny 
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nn. This has been the pra ice, of naing 
ene nations 
eſpecially. with regard to an anci x t conqueſt. The 
more maadlerats; beſtow liberty on a peoplp which hadby 


ee ue drated, nor well cement 
with the ſtate which conqueredahem. 
I this people ſhake off the, yoke, 5 recover tk 
FRA by their own virkygs, they regain all their fig, 
they return to their former ſtate, and foreign nations han 
no right to getermine whether they have withdram 
dene tori or _wherher hex: Are beoks they 
a ins. |; FAS N 
„ Thus in Fir of Portugal, ; which had ks 
Amed and ſubdued by Philip II. King of Spain, under pr: 
tence of an hereditary right, but in effect from amt 
dity backed by a ſuperior force, after groaning under al 


the miſeries of tyranny, recovered the independeney d 


its crown, and regained its ancient rights by. driving 
out the Spaniards, * placing the Duke of en 


" . the throne. 


at the peace. 


8 215. 
And with re- 
ſpect to things 
ended to the 


enemy. 


— 


- Provinces, towns, ind countries, eh. the 2 


© C4 


e. by the treaty of peace, are certainly entitled u 
the right of - poſtliminium. For the ſovereign in what 
ever manner he recovers them, is on their returning un- 


der his power to reſtore them to their former ſtate. The 
enemy in giving back a town at the peace, renounces 
the right acquired by his arms, It is as if be had neve 

taken it. In this there is no reaſon, which exempts the 
ſovereizn from e it in al the fiche of 1 m 


condition. 


: Whatever is ceded to the enemy. by a treaty of peach 
is truly and fully alienated. It has no longer an affinity | 
with the right of . lies unleſs the _ of ou 


be broken and annulled. 


N * 
a 


_ . 


au v.! OP 'POSTLIMINIUM: 30 


And as things not mentioned in the treaty of peaney ah $216 
[emain in the condition wherein they happen to be at the pogiminium 
ume of its concluſion, and are tacidy;ceded on both ſides. woes nat te ä 
to the poſſeſſor, it may be ſaid in general, that the peace: 
right of poſtliminium is ſecluded after the ſignature of 
the peace. This, Tight 50 e (a. OG: = 
Tas: 

, 1 gi dive as $ 217. 
ception to be made here, in favour of prifoners of war: — 
Their ſovereign on a peace is to redeliver them (Set. ners. 

154.) If he cannot, if the fate of arms neceſſitates him YT. 

to accept of hard and unjuſt conditions the enemy wo 
ſhould have releaſed” the priſoners | when the war iss 
at an end, having no. longer any thing to fear from them 

(Set. 150, 153.) continues the ſtate of war by detain- 

ing them in captivity, but eſpecially if he reduces them „ 
to ſlavery. (Sect. 152.) Therefore they have a right 
when an opportunity offers, to aſſert their liberty, to ei- 
cape from his injuſtice, and return into their country 
equally as in war time, ſince, with regard to them, the 
var continues. And then the ſovereign, from his obli- 

gation to protect them, is to reſtere ther. mp former” 
condition (Sect. 205. *. dr | 

| Farther, ſuch — mh 55 ww aid fink 9 218. 
the peace, without any juſt reaſon, are free, if after Rona Ip er 
their eſcape from Priſon they can but reach a neutral ing intoa neu- 
country. For enemies are not to be purſued and ſeized e 
in 2 neutral country (Sect. 132. ). And whoever detains 

an innocent priſoner after the peace, continues his enemy. 

This rule ſhould, and does actually, abtain n nations” 

who reject enſlaving priſoners of ware” © : 

It is ſufficiently clear ſrom the premiſes, chav priſvis $ 219 


are to be_ conſidered as citizens, who one day may re- — an 
turn into their country, and on their return the ſove- of priſoners fub- 
reign is obliged to reſtore them to their former ſtate, ** 


whence it evidently CE that the right of thoſe pri- 
ſoners, 


. 


% 
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, os. 5588 . 
Soi 7 oa andthe obligations to which they are This 
e Withiths« righes of others over them, ſtill ſubſiſt entirg; meal 


4 . | = and only ſuffer a ſuſpenſion in the exerciſe e 
E the impriſonment. 1 80 (En A 
| | ihe. © \Fheipriſoner of war therefore retains a nde wü 
. J * pole'of his poſſeſſions, particularly in caſe of death; aj 
as there is nothing in the ſtate of captivity which can ii 
tis reſpect vacate the exetciſe of his right; the will oz | 
3 _ priſoner of war is; of force in _ one 2227 70 unleß: w- 

__ --- nulled by ſome inherent defect. BO 
$221. + Among nations, where ae indicate 0. 
i Jeſs diflolved by the'interpreters of the law, the captii- 
: ty of one of the parties does not affect the tie, and on his 


— 


| | return home he by poſtliminium * br ae to n the 
. dee eee ee, e e ee 
* $222. Me do not here enter into a detail of what by the cini le 

Of what is eſta- the. 


bliſhed by the Jaws of nations is ſettled regarding the right of poſtli 

Ain ako, minium, obſerving” only that theſe particular reguli. 

ties or cuſtoms. ons bind only the ſubjects of the ſtate alone, without 

ö being of any force againſt foreigners. Neither do we 

here examine what is adjuſted by treaties; theſe pri- 

| | cular conventions eſtabliſh a fictitious right, which g 
— lates only to the contracting parties. Cuſtoms confim- 
e by long and conſtant uſe are obligatory on thoſe pev- 
ple who have given a tacit conſent to them; and are b 

de regarded, when not contrary to the law of nature; 
but thoſe which offend againſt that "ſacred law are de 
fective and void; every nation being fo far from con- 
forming to ſuch cuſtoms, that it is obliged to endeavour 

the abolition of them. Among the Romans the right 
poſtliminium was of force, even in profound peace, 
relatively to nations with which Rome bad neither con- 
nections of n right of gg (2 ene, 
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This was becauſe - :thoſe people were cc ide ed in forms 
meaſure as enemies. Milder manners have en every- 
ee ee, 196 en of vn 83 
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the firſt chapter of this book, belongs alone to Soft on. 
the be power; which not only decides whether 2 ee Pi 
it be proper to undertake the war, and declare it, but order. 
likewiſe directs all. the operations, as circumſtances of 
the, utmoſt importance to the welfare of the | ſtate, 
Therefore. ſubjects cannot act herein of themſelyes, and 
without the ſovereign's order they are not to commit 
y hoſtility. - Self-defence however is by no means 
contained within, this term of hoſtility. A ſahject may 
repel the violence of a fellou- citizen when the magiſ- 
trate's, aſſiſtance. is not at hand, and with much greater 
right may he defend hienſalf-agniaſt the: ee 
tacks of foreigners. e 
The ſovereign's order eee ads: of bolt Yn $224 
de and giving a right to commit them, is either general or be abe 101 
„ rxticular. The declaration commanding all ſubjects Perticular. 
or Wi © 411444 the ſuljalts of the enemy, carries with it a gene- 
tal ral order, i The generals, the officers, the ſoldiers, the 
ice partizans, and thoſe who fat out private ſhips of war, 
. 


wing all commiſſions from rene, 5 
virtue of a particular order. N 1 411 55 FL; 
But if. ubjects ſtand in need; of che ſovereign's order $ 225. 
: to make war, it is. only in virtue of the laws eſſential to neceffty of © 
[bs BH <very political ſociety, and not as the reſult of any obli- dis order; 
gation 
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Cha, 
gation relative to the RY — to bt 
arms againſt another, from thiat inſtant declares u them 

an enemy to all the individuals of the latter, and auhy. authi 

rizes them to treat it as ſuch. What right could it have to rank 

complain of hoſtilities committed by private perſons, wig. enen 

out their ſuperior's order? The right therefore we ſpeak invit 

of relates to the general public law, rather than to the 2 ca 

law of nations, properly ſo called, or the principles d T 
the reciprocal obligations of nations. may 

If che law of nations be conſidered only in el win BA conf 
regard to a rupture between two nations, all the ſubjets oper 

of the one may commit hoſtilities againſt thoſe of te too 
bdther, and do them all the damages authorized by a flat ener 
of war. But ſhould two nations thus encounter e and 
dther with the whole collected weight of their force, we the 
would become much more bloody and deſtrudive, it ig 
could ſcarce terminate but by the total deſtruction of me (app! 
of the parties, which the example of the ancient was ſure 
abundantly prove. If we here call to mind the firſt wn WM erp 


of Rome with the neighbouring popular republics, we 
ſhall have reafon to congratulate Europe on the contray 
practice, now become cuſtomary among nations eſpeci- 
ally thoſe which keep een forces or a body of militi, 
The troops alone carry on the war, while the remainder 
peaceably follow their callings. And the neceſſity af: 
particular order is ſo thoroughly eſtabliſhed, that even 
after a declaration of war between two nations, if the 
peaſants of themſelves commit any hoſtilities, the enem 
inſtead of ſparing them, hangs them up as ſo many tob- 
bers or banditti: This is the caſe with private ſhips o 
war: it is only in virtue of a commiſſion granted by the 

ſovereign or his admiralty, that they are en to de 
treated like priſoners taken in a formal war. 

In the declarations of war, however, the e 
| aun retained, WET r I? 


: Th 


mene enemy, 8 

then, Cuſtom interprets this general order. It actually 

authorizes, . nay even obliges all ſudjects, of whatever 

rank, to ae and things belonging to the 7 

enemy, when they fall into their hands; but it does not 

invite them to undertake any e een ie 

2 commiſſion or particular order. | 
There are notwithſtanding ASD ea the ſubjects * e 
may reaſonably ſuppoſe the ſovereign's will, and act in dre ge may 
conſequence of his tacit commands. Thus though the pnderakes pre- | 
W operations of war are by cuſtom generally reſigned to the forercign's will. 
troops, if the townſmen of a ſtrong place, taken by the 4 
enemy, have not promiſed or ſworn ſubmiſſion to him 

and a favourable opportunity offers itſelf of ſurpriſing 

the garriſon, and recovering the place for their ſove- 

reign, they may confidently preſume that the prince will 

[approve of. this ſpirited enterpriſe. And who will cen- 

ſure it? Indeed ſhould the townſmen miſcarry, they muſt 

erpect very ſevere treatment from the enemy: But this 

does not prove the enterpriſe to be unjuſt or contrary to 

the law of war. The enemy makes uſe of his right, of 

the right of arms, by which he is authoriſed in a certain 
degree to make uſe of terror, that che ſubjects of the | 8 
ſovereign with whom he is at war, may not be willing 
to venture on ſuch bold undertakings, the ſucceſs of 

which might prove fatal to them. No longer ago than 

the laſt war the inhabitants of Genoa of themſelves ſug- 

(enly ran to arms, and drove the Auſtrians out of the 

city : and the republic celebrates an annual comme- 
= of that event * h. e * 
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'F (Bait 
60 Heim, "The ſovereign either giyes up to then t 
whole capture or a ng This depends on the contnl 
made between them. Subjects are not obliged sch 
pulouſſy to weigh the juſtice of the war, which ind 
"they are not always able to obtain a zuſt knowledge « 
and in caſe of doubt, they are to rely on the foveragh 
judgment (Set. 187.) ; there is no doubt but they ny 
22 with a ſafe conſcience ſerve their country by fitting oy 
pPrivateers, unleſs the war be evidently unjuſt. Jy 
| on the contraty, foreigners taking commiſſions fron z 
prince, to pray on a nation abſolutely innocent wit. 

| ſpeck to them, are guilty of an infamous praftice, Th 
thirſt of gold is their only inducement, and however thi 
commiſſion may affure them of impunity, it cannot wk 

away their exectable guilt; they alone are excuſeable wy 

tus affift a nation of which the cauſe is indubitably ji 

"and who have taken arms only to defend themen 
from oppreſſion. They would even deſerve praiſe, ith 

| hatred of oppreſſion and love of juſtice, rather than th 

deſire of riches, actuated them to generous efforts, ad 

| expoſe their lives or fortunes to the hazards of wat. 
= The noble view of acquiring inſtruction in the at d 


He bb ee 


war, and becoming more capable of ſerving our cow- (tha 
try, has introduced a method of ſerving as vou *"* 
even in foreign armies, and the cuſtom is doubtid fe 
- juſtified by the ſublimity of the motive. Von © 
taken by the enemy are treated as if part of & 2 
army in which they fight. Nothing can be more tr. bod 
 fonable : they in fact unite themſclves to this army, d 
"ſupport the fame cauſe, no matter whether it be fron mi 53 
_ obligition or of free-will. | | * 
l Soldiers can undertake nothi g without the order, & 97 
8 ans fades | her'eaipralſed or tacit, of their officers. Obedience u þ 


1 execution ate weir province. They are not to 20 fm 
e 
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that by a tacit order, I mean the ſubſtance of what is 
included in an expreſs order, or in the functions com- 
mitted to us by a ſuperior, and what is ſaid of ſoldiers 
muſt alſo be underſtood'of officers, and of all who have 
any ſubaltern command. Thus with reſpeCt to things, 
the care of which is not committed to them, they may 
both be compared to mere private perſons, who are to 


the military is ſtill more ſtrict, as the laws of war ex- 
prefsly forbid acting without order; and this diſcipline 
is ſo neceſſary that it ſcarce leaves any thing to pre- 


appearance, where the ſucceſs is almoſt certain, may yet 
be attended by the moſt fatal conſequences. It would 
be dangerous to leave it to the judgments of fubal- 
terns, who cannot know all the general's views, and 


to be ſuppoſed that he intends to let them act of them- 


FF r +} EH}, AMT >” = 


conſidered in a ſoldier as fighting againſt command, or 
2Zainſt the prohibition. - Nor is there hardly any caſe 


aterns may act without order. Here the order may be 
fafely preſumed, or xather the right of ſelf-defence natu- 
rally belongs to every one, and ſtands in no need of per- 
miſion, During, the ſiege of Prague, in the laſt war, a 
body of French grenadiers made a fally without orders 
or officers, poſſeſſed themſelves of a battery, nailed up 
nt of the cannon, and brought away the remainder 


SEE ES S = 


into the city. This the Roman ſeverity would have 
puniſhed with death, according to the famous inſtance 


of the conſul Manlius * who pronounced ſentence on his 


2 But 


» Tit. Liv, Lib. VIII, Cap. VII. 


Qq2 the 


— 
hands of their commanders. Let it be remembered here, ; 


undertake nothing without order. The obligation of 


ſumption. In war an enterpriſe of a very advantageous 


who want his experience and penetration: it is not 


ſelves. To fight without command is almoſt always . 


(that of ſelf-defence excepted) wherein ſoldiers and ſub- 5 N 


— 


t 
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the Pi of times og manners obliges a a genen t 
moderate ſuch ſeverity. Marſhat Belifle repriman 
publicly. thoſe brave grenadiers, but ſecretly diſtributed 
among them ſome money, in reward for their e 

and good inclination, At another famous ſiege in th 


+ fame war, that of Coni, the ſoldiers of ſome battaling 
Who were lodged. in the moats, made A vigorous -faly 
while their officers were abſent, which was attended yi 
great ſucceſs. Baron Leutrum was obliged to pardon 
this fault, that he might not damp an ardor in which the 
fafety of the place conſiſted ; however, as far as poll 
this inordinate impetuoſity mould be checked, 25 i may 
be of fatal conſequence. Avidius Caſſius puniſhed, 
_ pitally, ſome officers of his army, who having no orte, 
| "with a handful of men ſurpriſed and eat to pieces 2 bog 
. of three thouſand. This rigour he juſtified, by lag 
chat there might have been an ambuſeade : Dicens wan 

Potuiſ ut  efſent infidiee, tc, d 
9 232. 2 1s the ſtate to make good to private Pers the d 


Ae mages ſuſtained in war ? We may ſee in Grotius tht 


ſubje®ts for da. authors are divided on this, queſtion, Here two kin 
| boy of damages are to be diſtinguiſhed ; thoſe done by be 
tate or ſovereign, and thoſe done 5 the enemy. (| 
the firſt kind, ſome are done voluntarily and by pres: 

tion, as when a field, a houſe, or garden, belonging to 

Private perſon, f is made uſe of for building the ranpat 

of a town, or ſome other piece of fortification ; when wi 

f ſtanding corn or his ſtore· houſes are deſtroyed to preret 

7 "their being of uſe to the enemy Such damages are v 

| be made good to the owner, i ſhould bear only N 

gqucqta; but other damages are cauſed by inevitable w 

Tp ceſſity; ; as for inſtance, the havoc done by the arte 


2 


* Vteaius Gullican 22 „„„ 
ote 0. 


88 8 8 


Chap, XV.] PRIVATE | PERSONS IN WAR 697 


tank 
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in retaking a town "Bag the enemy. Theſe are acci- 
dents, they are calamities ariſing from fortune. The 
ſovereign, if the ſtate of his affairs 0 is to ſhew an 
equitable regard for the ſufferer; but no action lies 
againſt the ſtate for misfortunes of this nature, for loſſes 
which jt has not occaſioned willingly, but through ne- 
ceflity and fortuitouſly, and in the 'exerciſe of its rights. 
The ſame may be ſaid of damages cauſed by the enemy. 
All the ſubjects are expoſed t to ſuch damages, and un- 
happy is his lot on whom they fall. In a ſociety this 
may be hazarded with reſpect to ſubſtance and effects, as 
life is alſo riſqued. Was the ſtate ſtrictiy to indemnify 
all ach who ſuffer in theſe caſes, the public finances 
would be ſoon exhauſted. Every one muſt contribute 
his ſhare in due proportion, which would be impractica- 
ble. Beſides theſe indemnifications would be liable to a 
thouſand abuſes, and there would be no end of the par- : 
ticulars; it is therefore to be ſuppoſed that no ſuch thing FT 
was ever meant by thoſe who formed a ſociety. | 
But it is highly conſentaneous to the duties of the 
ſtate and the ſovereign, and conſequently equitable, | 
nay, very juſt to relieve, as far as poſſible, thoſe unhappy | 
ſufferers who have been ruined by the deſolation of war, 
as likewiſe to take care of a family whoſe head and ſup- 
| port has Joſt his life for the ſervice of the ſtate. There 
are many debts facred to him who knows his duty, Adagh 
no action can be Wehe againſt hin. 
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of ſeveral c Conventions. made curing the c 4 th 


, War. | 
| 9233. AR . 1 too cruel At "OP 
| Of a truce, and were all intercourſe between enemies abſolutely 


anne deeſtroyed. There ſtill ſubſiſt, according to Grotius's o- 
ſervation , commerces of war, as Virgil © and Tacitus“ 

terms hai The occurrences and events of war ly 

enemies under the neceſſity of entering into ſeveral con- 

ventions. What we have already ſaid in general of the 


5 faith to be kept between enemies, excuſes us from prov- 


ing here the obligation of faithfully acting up to con- 
ventions made in war; it only therefore remains to ex- 
plain the nature of them. Sometimes it is agreed to ſuſ- 
pend hoſtilities for a certain time; and if this conven- 
tion be only for a very ſhort time, or for any place par- 
ticularly, it is called a ceſſation or ſuſpenſion of arms. 
Such are thoſe made for burying the dead, after an af. 
fault, or after a battle, and for a parley, or a conference 
between the generals of both ſides. If the agreement be 
for any length of time, and eſpecially if general, it is 
more particularly diſtinguiſhed by the appellation” of 3 
truce. Many uſe theſe words indiſcriminately. 


wee:  Thetruce or ſuſpenſion of arms Goes _ 1 | 


== EE 
2 Lib. I. Cap. XXL. . 15 A 
cammercia Turnus ſuſtulit iſta FEneid. * 
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788 A truce is either particular or univerſal. By the or- 
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q xVL CONVENTIONS, &. 
a town and the army beſieging it, By the latter, they are 


to ceaſe generally, and in all places between the bellige- 
rent powers, Particular truces may alſo admit of a dif- 
e 997 hoſtility, or to the per- 


ſons ; that is, it may be agreed to abſtain for a time from 
certain hoſtilities, or two armjes may mutually. conclude a 
vuce or ſuſpenſion of arms, without reſpect to place. 


A general truce made for many years, differs from a 4A 


peace in little elſe than in leaving the original queſtion | 
of the war undecided, as they found it. Two nations 


tired of war, and not agreeing on the ſubject of their diffe- 


rence, have recourſe to this kind of compact. Thus 


tetween Chriſtians and Turks, inſtead of a peach, only | 
long truces have been uſually made ; ſometimes from a 
fille ſpirit of religion, and ſometimes neither dejng willing 
reiprocally to acknowledge e each „ maſters 
of their reſpective poſſeſſions, _ 7 


It is neceſſary to the yalidity of an agreement, that it 
be made with a ſufficient power; every thing done in 


the right both of undertaking the war, and directing the 


operations (Sect. 4-). But from the impoſſibility of exe 
cuting every thing by himſelf, there is a neceſſity of 
communicating part of his power to miniſters and offi- ' 


cers, It is aſked, what are the things of which the 
ſovereign reſerves. the diſpoſal to himlelf, and which 
he is naturally thought to intrult to the miniſters of his 


vill, to the generals, and other military officers ? We 
have above (Book II. Sect, 207.) laid down, and ex- 
plained the · principle, which i is to be here a rule. | 


Withput a ſpecial mandate from the ſovereign, the per- 
lon commanding in his name is held inveſted with all 
he neceſſary powers for the reaſonable and falutary ex- 
exciſe of his function, for every thing which naturally 
follows from his commiſſion, - The remainder is re- 


ſerve 


$ 236. 


general truce 
TROY Youu. 


$237. 
y ra 
mar is by the authority of the ſovereign, who alone has be concluded, | : 


+) 


* 


or SEVEN 


ſerved to the ſovereign, who is not ſuppoſed to comm. 
nicate more of his power than is neceſſary for the good 
of his affairs. According to this rule, à general trice 
can only be concluded by the ſovereign himſelf, or by 
him to whom he has delegated ſuch à power. For that 
2 general ſhould be inveſted with an authority of fc 
extent, is not nebeſſary to the ſucceſs of his operation; 


a 4 1 would exceed the limits of his functions, which are t 


direct the operations of war, wherein he has the con- 
mand, and not to regulate the concerns of the flate. 
To conclude, à general truce is of ſuch importance 
that the ſovereign is always thought to have reſerved it 
to himſelf. So large a power is granted only to a viceroy 
or governor of a diſtant country, for the territories unde 
him. If the truce be for years, it is natural to ſuppoſe 


the fovereign's ratification neceſſary, The conſuls al 


other Roman commanders might grant general truce 
for the time of their commiſſion; but if this term wa 
. Cl or the truce made for a longer time, it re- 
| quired the -ratification- of the ſenate and people. Even 
a panicular truce, when for a long time, ſeems alÞ w 
exceed the ordinary power of a general; and he cannot 
conclude it but under areſerve of the ratification. 

But as for particular truces made for a ſhort time, it 
is often neceſſary, and almoſt always proper, that the 
general ſhould have a power of concluding them. Ne 
ſary, when there is no waiting the prince 's conſent 
proper, on occaſions, when the truce only can tend to 
ſave the ſhedding of human blood, and is for the con- 
mon advantage of the contracting parties. Therefore, 
with ſuch a power the general or commander in chief is 
naturally ſuppoſed to be inveſted. Thus the goverac 
of a place,” and the general beſieging it, may agree 01 
ceſlation of arms, for burying the dead, or for coming to 
r 15 e truce 7m Ing 
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o if not ice wihimthat 


time, ſhall ſurrender. Conventions of this kind ſoſten 

the evils of war cer can be — | 

any one. 3 F MAC MAY 725 l | 
PAIR truce and fuſpenons of arms are concluded 


miniſtry of his generals and officers. .” Poly ee 
faith, and he is to ſee 'thervobſervede/ rs no 1 nt 
The truce binds the | contraRting parties, from the 


moment of its being concluded, but cannot have the foroe When ce 
of a law with regard to ſubjects on both ſides, till it has 5999n- , 


been ſolemnly proclaimed: and as an unknown law 


carries no obligation with it, the truce does not bind the 


e eee but as it becomes duly notified to them. So 
that if, befors any certain knowledge could reach them, 
tbey commit any ching contrary! to it, any hoſtility, it is 
not puniſhable. But the ſovereign, from a regard to his 
promiſes, is obliged to cauſe the prizes taken ſince the 
moment when the truce ſhould have begun, to be reſtor- 
ed. Subjects who for want of a previous knowledge 
have not obſerved it, are bound to no compenſation; any 
more than the ſovereign who could not ſignify it to 
them ſooner : it is an accident without any fault of his, 
or theirs. A ſhip being on the open ſeas at the time of 
publiſhing the truce, meets with a ſhip of the enemy, 
and ſinks her: as there is no guilt in this caſe, ſhe is 
not liable to pay any damage. If ſhe' has made a cap⸗ 
ture of the veſſel, all the obligation ſhe _ ne is to 
reſtore it, as not retainable by the truce. 7 1 nn 

But any, by their own fault,” not ignorant of the inicds 
would be bound to make good the damage committed 


| againſt the party. A ſimple and eſpecially a flight fault 


may in ſome meaſure eſcape' puniſhment; and doubtleſs 
it does not deſerve to ſuffer equally with fraud; but 
You the 1 85 of the Nc it is no diſpenſation. 

| FU or 


e 
faith 9 in 
in 2 own e ee perſon, and to. ochers through the ws 


or SEVERAL Ls * 


| . 

in truces, as in treaties of peace, uſually fix terms for the 
ceſſation of hoſtilities, nn. . fituation and 

diſtance of places. 

Since a truce cannot bind eee eee 
er nee eee eee 


| tit is intended it ſhould he obſerved 


Should ſubjects, whether private or ee offen 
againſt the truce, this is no violation of public faith, gg 
is the truce thereby broken; but the delinquents ſhould 


or ſeverely puniſhed. Should a ſoyeręign refuſe juſtice 


I one of the contracting parties, or any perſon by 
his order, or with his conſent only, commit any act con- 
trary to the truce, it is an injury to the contracting 
party; the truce is diflolyed, and the party offended is 
entitled to take up arms, not only for renewing the ope- 
rations" ane e h d for-povenging--the roar 
injury offered it. | 
Sometimes a penalty on the infraQter of the mer i 
peciprocally ſtipulated, and then the truce is not imme 
| diately broken on the firſt infraction ; if the party offend- 
ing ſubmits to the penalty, and repairs the damage, thi 
truce ſubſiſts, and the party offended has nothing farther 
to claim. If an alternative has been ſettled, that in caſe 
of an infraction the delinquent ſhall ſuffer a certain pe- 
nalty, or the truce be broken, the party injured may 
chuſe whether he will demand the penalty, or make uf 
of his right to take up arms again. For were it at the 

option of the infractor, the ſtipulation of the alternative 
would have been fruitleſs, ſince by refuſing to comp 
with the penalty ſimply ſtipulated, he breaks the com- 
pos and ene gives n pay Ow. ag 
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up arms again : belies" fi clauſes? of fchrley'"Uke'thiny - 
the alternative is not ſuppoſed to be in favour of him who 
ils in his engagements, and it would be abſurd to ſup- 


poſe that he reſerves to himſelf the advantage [of break- 
ing it by his infraction rather than undergoing the pe- 


nalty. He might as well break it at once openly. The 


penal clauſe is appointed 'only to ſecure the truce from 
being ſo eaſily broken, and can be placed with the. alter- 
native, only that a right may be left to the injured party 


of breaking a compact, if he thinks fit, er Wen 5 5 


bchaviour of the enemy he ſees little ſecurity. © 
It is neceſſary that the time of the ics weben 


fed, to prevent any doubt or diſpute” from the moment 


of its beginning to its period. By the words inclufruely 


and excluſively, all ambiguity which may happen to be in 
the convention, with regard to the two terms of the 


truce, its beginning and end, will be avoided: for in- 
ance, if it be faid that the truce ſhall laſt from the firſt 


of March inclufively, until the fifteenth of April alſo in- 
cluſively, there can remain no doubt; whereas had it 
been only faid from the firſt of March until the fifteenth 


of April, it might be diſputed whether thoſe two days 


mentioned as the initial and final terms of the truce, 


were comprehended in the treaty or not, and indeed au- 


thors are divided as to this point. As to the firſt of 


thoſe two days, it ſeems beyond all queſtion to be com- 
prized within the truce; for if it be agreed that there 
ſhall be a truce from the firſt- of March, this naturally 


means that hoſtilities ſhall ceaſe from the firſt of March; 


| 35 to the latter day, there is ſomething more of doubt, 
the expreſſion until ſeeming to ſeparate it from the time 
of the armiſtice. And a truce as ſaving blood'is without 
doubt a point to be regarded, and perhaps the fafeſt way 
is to include in it the very day of the term: the circum- 


e REY” for r | 
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but 
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but it is very wrong not to remove all ambiguity When it 


may be avoided only with a word or two more. 

The word day in national conventions, is to be under. 
ſtood. of a natural day, fince it is in this meaning that 
day is the meaſure among nations. The com- 
putation by civil days owes, its origin to the civil law of 
every people, and varies according to countries, The 


natural day begins at ſun-riſing, and laſts twenty-fou 


hours, being the diurnal revolution of the fun : there- 
fore if a truee of an hundred days be agreed on to begin 
on the firſt of March, the truce begins at ſun-riſng on 
the fame. day, and is to continue an hundred days of 


twenty-four, hours each ? but as the ſun throughout the | 


whole year does not riſe at the ſame, hour, for avoiding 
all chicanery unworthy of that candour which ſhould pre- 
vail in theſe kind of conventions, the truce muſt certain- 
ly be underſtood to end as it began, at the riſing of the 
ſun. The term of a day is meant from one ſun to the 


other, without any prevaricating or ſtanding out. for 2 


few moments in its riſing, .. He who having made a truce 
for. an hundred days, beginning on the twenty-firſt of 
June, when the ſun riſes about four o'clock, ſhouldon 
the day the truce is to end, take arms at that very hour 


before the ſun riſe, would commas be conſidered as guilt 


of a mean and unjuſtifiable chicanery. __ 
If no term has been ſpecified for the commencement 
of the truce, as it binds the contracting parties imme 


ately on its;concluſion (Sect. 239.) it concerns them v 


cauſe it to be publiſhed immediately, i in order to the ob- 
ſervance of it, for.it, becomes binding on the ſubjeds only 
from the time of its proper Publication (Sect. ibid.) and 
it begins to take effect only from the moment ol the fit 


| bees unleſs the agreement be otherwiſe. 


§ 245. 
Of the a. of 
a truce; What 
is allowed or 
not during the 
continuation. 


The general effect of a truce. is that all hoſtilities ſl 
abſolutely ceaſe, and for ayoiding any diſpute on whit 


_ be termed — the general — Is: That — 
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during the truce, may within his own 


Fe. 48 ori FL "and * 1. Rule, A 


| may do among 


the places where he is maſter, 'do whatever he had a right ue 


to do in time of füll peace. Thus a truce does not right heath 


hinder a prince from levying ſoldiers,” aſſembling an army in full peace. 


in his dominions, "marching troops thither, and even 
calling in auxiliaries, and repairing the fortifications of 


a place, which at that time is not beſieged 3 as he has a2 


right to do all theſe things "i in time of peace, the truce 
does not tie up his hands. Can it be fuppofec 
ſuch a compact he means to debar himſelf from execut- 
ing things which the continuation of hoſtilities could' not 
prevent him from doing? n 

But to make ſe f ce cali doh. of br Aakty 


ſafely undertaken amidft hoſtilities, is circitiventing and 


Rul 
executing things detrimental to the enemy, and not to be ee is not 


to be taken of 
"doing what 


5 246. 


deceiving the enemy with whom the compact has been could not be 


made : it is a breach of the truce. By this * "general 
rule we may ſolve ſeveral particular caſts. 

The truce concluded between the geber "of Aa 
place and the general beſieging it, deprives both of the 


latter this is manifeſt, his works being - thoſe of hoſtility ; ; 
but the governor alſo cannot avail himſelf of the armi- 
ftice for repairing the breaches, ' raiſing new fortifica- 
tions; the artillery of the beſiegers does not allow him 


to carry on ſuch works with | impunity during the coutſe 


of hoſtilities; therefore it would be detrimental to them 


that he ſhould/eriploy the truce in this manner, and they 
ate under no obligation to be ſo far impoſed on. They 
will, and very” juſtly do, conſider fach* proceedings as a 
breach of the truce, - But'the ceſfation of arms does not 
| hinder the governor from continuing within his town 
ſuch works, to 'which" the fire or attacks of the enemy 
were no obſtacle.” At the Hiſt ſiege of Töurnay, after 
' the ſurrender of the place, an armiſtice ws agreed vn; 
-* andthe governor in the mean time permitted the French 
„ PE 


done during the 
hoſtilities, 


y 247+ 
For inſtance, 
1. 1. to reg be 

. s of a 
liberty of continuing their works; with regard to the bea * 
breaches. 


Ad—-— 


0 r SEVERAL ben 
„ . their diſpoſitions againſt the citadely carry 


+ + their, works, and raiſe batteries, becauſe on bis ſide the 

geoqvernor was clearing away the rubbiſh with which the 
© blowing up of a magazine had filled the citadel, an 
was erecting batteries on the ramparts. But all this be 


might have carried on with little or no danger, had the 
operations of the ſiege began, whereas for the French 


to have carried on their works with ſuch expedition to 


| have, made their approaches, and erect batteries, nuf 
have coſt a great many men. 80 that there ws no 
_ parity, and on this footing . the truce was entirely in 
favour of the beſiegers: accordingly they were maſters 
of the citadel 3 we before they nn 
|haye been. 


If the am + be concluded either for ſetting the <- 


ditions. of the capitulation, or to wait for the orden af 
dne reſpeRive ſovereigns, the beſieged governor cannot 


make uſe of it for getting any ſuccours or ſtores into the 
place. This would be an abuſe of the armiſtice, and 


| deceiving the enemy, which is contrary to candor. The 


meaning of ſuch a compact manifeſtly is, that all things 
3 wann 
fon. | 
But this is not to he extended to 2 1" eee 

agreed on for ſome particular circumſtance, as burying 


che dead. This is interpreted according to its objet. 
There firing ceaſes. every where or only at one attack, 
as ſtipulated, that each party may freely carry off their 
dead, and during this intermiſſion of the fire no works 
are to be carried on, which were oppoſed; this would be 


de a breach of it. But it is very allowable for a governor, | 


making an ill uſe of the armiſtice, conſequently would 


during a ſuſpenſion of · arms, ſilently. to procure any te- 


inforcement through a paſſage remote from the attack 
| If the beſieger be lulled by ſuch an armiſtice to abate is 


. 
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* 


LGC c SEES ST RES © 


tf 1 23 40 <- Oi 


e , v Br oo fe HE WE - > 


* ddd SST —_— > RVÞwwwy, 


Chap, XVI.) CON 


vigilance; he muſt! tand to the conſequence. - "The ar- . ls 
milice of itſelf doe eee ue eee, 1 


. 


| | Likewiſd if an army, th = bad poſition; after abate, 8 


wee and coneludes an armiſtice,” ſor burying the ©; dino 
dead, it cannot pretend to extricate itſelf in ſight- of the — 
enemy, during me ſuſpenſion, and march off without 
moleſtation. © This would be availing itſelf of the com- 
pat for executing what otherwiſe it could not have done. 
This would be laying a ſnare, and conventions cannot 
be ſnares ; ſo that on a motian to quit the diſadvantage - 
ous ſtations, the enemy may juſtly obſtruct ĩt; but ſhould = 
this army ſilently file off in the rear, and thus reach a 
ſafer poſt; it would be no breach of faith. All implied 
by a ſuſpenſion of arms for burial of the dead. is that 
neither ſide ſhall attack whilſt this office of humanity is 
performing. The enemy can only blame its own remiſſ- i 
neſs; he ſhould have ſtipulated that, during the ceſſa- 
tion of arms, each was to remain in his poſt; or ſhould 
have kept a good watch, and on perceiving the army's 
deſign, he might lawfully have oppoſed it. To propoſe 
a ceſſation of arms for a particular object, with a view of 
lulling the enemy alleep, and covering a deſign of recteat- 2 
ing, is a ſtratagem entirely innocent. TRY 

But if the truce be not Pro ee eee 
only, we cannot honourably avail ourſelves of it for tak · 
ing any advantage, as ſecuring ſome" important poſt, 
advancing into the enemy's country,” The latter ſtep 
would indeed be # violation of the truce, em,; 
into the enemy's country is an act of hoſtility.” ADEN ; 
Nou, as a truce —— an 251. 
end to the war, all things (while the truce continues) = 
in the places conteſted, of which the poſſeſſion is diſ- dertake in con- 
puted, are to be left as they were, and nothing muſt be 4 thing 
Pom Ra, e ep nw os | 
ia third TO 1, 


ENTIONS, Ce. 8 * | 


8 252. 


| Of places quit- 


ted or neglected 


by the enemy. 


83 4 


IN 


OF ö EVE RA 1. 1 {Booktt 
When the enemy withdraws his Wann 


2 abſdlutely quits it, he does not intend to keep poſ. 


ſeſſion of it any longer, and in this caſe it is entire 
eonſiſtent with the truce to occupy it. But if by ay 
ſign it appears that a port, an open town, or a village, 
is not relinquiſhed by the enemy, and that though he 


neglects it, he maintains ſtill his rights and claims to i, 


283. 
* $3: 


ned to revolt a- 
gainſt their 


prince not to be 
entertained, 

$ 25 
Much —9 be 
folicited to 
treaſon 


2 
8 3 


fects of enemies 


liminy dur- 


enemy has a right of detaining them during the wary and 


the truce forbids any invaſion of it. + To take away 
from — nem PEN yp is an alt 
eee os ee r oat ies 61] 

It is s en it bad bey s receive eee 
vines inclined to withdraw from the ſovergignty of the 


enemy, and give themſelves up to us.. 
And by far more unlawful, during the truce, to inſt. 


gate the ſubjects of the enemy to revolt, or to practiſ 
upon the fidelity of his governors and garriſons. Tbeſ⸗ 
(Sect. 180.) . As for deſerters and fugitives, they may be 
received during the truce, for they are received even in 
full peace, when there is no treaty to the contrary: and 
had there been ſuch a treaty, the effect was ,annulled, 
or at laſt ſuſpended by the war, which ſince happened. 

To ſeize. perſons or things long! | 
without ' cauſe given for ſome. Ph hey is an af 
of hoſtility, and conſequently not allowable Wm 
— een ne 2000773 A 

Since Wee, ip Heirs 
ſtate of war (Chap. XIV. of this Book) it cannot take 


place during the truce, which ſuſpends all the acts of 


war, and leaves every thing as they were; — 
delves cannot then withdraw from the power of the 


enemy in order to recover their former condition, as doe 


eee eee over their liber) 
ire, wh Moog „ e Cnr ee 


Ai Lung Enemie 


2 
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ie may naturally come and a others 
country, during the truce, eſpecially if made for a con- 
ſiderable time, equally as in time of peace, hoſtilities 


being all ſuſpended. But every ſovereign, as he would 


9257 


Intercourſe al- 
lowed during a 
truce. 


ao in time of peace, is at liberty to uſe precaution, that 


theſe intercourſes may not prove detrimental; there is 
juſt cauſe for ſuſpecting people with whom he is ſoon 
to renew the war. At making the true he may declare 
that he will admit none of the d ns 40 
tories. - 1 . 

They who iN paſſed: 0 ny via 
ring the truce, and are detained there by ſickneſs or any 
other inſurmountable obſtacles and thus happen to be 
there at the expiration of it, may in the ſtrict ſenſe of 
the law of arms be kept priſoners : it is an accident; they 
might foreſee, and to which they have of their on ac- 
cord expoſed themſelves; but humanity and W 
low them a ſufficient reſpite for departing. 

If in the treaty. of a truce any thing be excepted kom, 
or added to, what has been now ſaid, it is a particular 
convention, by which the contracting parties are bound. {) 


I 258. 
Of 15 de- 
tained after the 
truce by an in- 
vinclbls 3 


5 259. 
Of e, 
nditions adde 


to truces, 


Theyare to obſer ve what they have ed ins valid 


form; and the obligations reſulting from it form a pac- 


titious right, the detail of which is e the _ _ 


this work. 5 


As the truce only ſuſpends the 8 (Sets. 
233.) at its expiration hoſtilities may recommence, with- 
out any freſh declaration of war; for every one previ- 
ouſly knows that the war will re-afſume its courſe from 


the moment of expiration, and the reaſons for the neceſ= 7, 


lity of a declaration have no place here (Sect. 51.). A 
truce made for many years, however very much reſem- 


& 260. 
At the expirati- 
on of the truce 
the war is re- 
newed without 
any 8 decla- 


bles peace, and differs from it only in that it leaves the 


ſubject of the war ſubſiſting. Now, as a long ſpace of 
time may bring about a, great change in circumſtances 
and diſpoſitions on both fides, 2 love of peace ſo becom- 

' 5 R . ing 


1 ts 
WE...» 


8 concluded. 


very commendable: they had only made a truce i 46 
city of Veii, and the enemy even renewed hoſtilities with- 


e cllege of the Feciales gave it as their opinion, th 
ſiatisfaction ſhould be n eee me taking 
up arms again. 


5 261. 
Of capitulations, 
and by whom 


they may be 


ein ſubjoQ'bloody/ and even dnt oJ dheir enemies 
ſuch beautiful diſpoſitions, I ſay, ſhould®ſeerm- to require 
| of princes not to take up arms again at the Expiration of 
a truce, in which all military preparatives had been to- 
tally laid aſide; without making ſome declaration invit- 
ing the enemy to prevent effuſion of blood. The No- 


ſettled between the general of the arm) 
the governor of the town beſieged, both acting by the 


kt authority attributed * Bunch N f __ * con- 
Feen thi e 362 £0 
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* in ſovereigns, the care they ſhould take of "ſpain 


mans have given us an example of this moderation ſo 


out waiting the expiration of the truce, yet at that time 


The capitulation of places; on inter; are 1. 
mong the prinoipal conventions made between ene- 
mies, during the courſe of the war; they are uſually 


beſieging and 


We have Acer Sha p Book 1 Cb xn) 
the principles of the power committed to ſubaltern off 


cers, with the general rules for judging” of them. Al 


this has been now recapitulated in a few words, and ap- 


plied particularly to generals and other commanders in 
chief (Sect. 237.) . As a general and governor of a place 


muſt naturally be inveſted with all the powers neceſſary 
for the exerciſe of their reſpective functions, there 1s 2 
©... right of preſuming that they have theſe powers, and that 


of concluding a capitulation is certainly one of this num- 
ber, eſpecially when there is no waiting for the fore- 


reign's orders. A treaty made by them on this head 


therefore (oat SI binds 1988 We in her 


o 
9 : 


5 4 Tit, [7% Lib, Iv. Gp. xxx. mme 


1 
* — 


„ 


. 


4 


au "COW Pp: 66. 


aQted. , 155 | * 2 Ant a in nin 
But let it 1 0 len that theſe officers. not exceed-,. 
ing their powers ſhould keep pund 
of their functions, and forbear meddling with things 

which have been committed to them, the attack and. 
defence, the taking or ſurrender, of a place, relate only 
to the poſſeſſion, and not to property and right. The 
fate of the garriſon is likewiſe, concerned in it. Thus 
commanders may agree about the manner in which the ; 
capitulating town ſhall be poſſeſſed, the general beſieg- 
ing may promiſe that the inhabitants ſhall be fafe, their 
religion, franchiſes, and liberty of the place preſexyed, 
and may allow. the garriſon to march out with ammuni- 
tion and baggage, with all the honours of War, to be el 
corted and conducted to a place of ſafety. The gover-- 
nor of a place, if reduced to it hy the ſtate of affairs, may 
deliver it up at diſcretion, may ſurrender himſelf and his 
garriſon priſoners of war, or engage that, for a ſtipulated 


3 
1 „ 


time, or even to the end of the war, they ſhall not carry 


arms againſt the enemy or bis allies: and he validly pro- 
miſes for all under his command, who are obliged to obey. 
him while he keeps within 9 limit, of his 
(Sect. 23.). cba ice 
But ſhould the beſieging eee e on * to pro- 
miſe that his maſter ſhall never appropriate to himſelf 
the place when ſurrendered, or at a certain term ſhall be 
obliged to reſtore it, he would exceed the limits of his 
commiſſion, contracting for things quite out of his po. 
er. And the like may be ſaid of a governor who in 
the capitulation ſhould go ſo far as to alienate his town 
for ever, and to, deprive his ſovereign of the right of re- 


taking it; or who promiſes that his garriſon ſhould ne- pgs 


ver carry arms, not even in another war. It is mani- 
feſt that his functions give him no ſuch power. There- 
fore, in conferences ſor a. capitulation, ſhould one of 
the commanders inſiſt on conditions which the other does 
not think himſelf OO to grant, one — 5 


8 
vally within the terms tainedin them. | 
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lerttem which: is to ſettle a ſuſ enſion of arms; where. 
—— eee remain as n e Weg 
8263. At — r cap, dee haue POWs our 


capitulations, reſts for not entering into explicit proofs here, that 
and the uſefol- all theſe conventions made during the'courſe of the wa, 
rære to be inviolably adhered to; we ſhall therefore only 


obſerve with regard to capitulations in particular, that 
as to violate them is unjuſt and ſcandalous, ſo this perf- 


diouſneſs often proves detrimental to the party who has 


been guilty of it. Who will henceforth place any confi- 


dence in him? The towns which he ſhall attack will hold 
out to the molt terrible extremities, rather than rely on 


his word. He as it were ſtrengthens his enemies by in- 
citing them to a deſperate defence, and every fiege which 
he undertakes will be terrible. On the contrary, fidelity 
attracts confidence and affection, it facilitates enter- 


priſes, removes obſtacles, and paves the way to glori- 


. ous ſucceſſes. Of this hiſtory furniſhes us a fine exam- 

ple in the conduct of George Baſte, general of the im- 
perialiſts in 1602, againſt Battori and the Turks. The 
inſurgents of Battori's party having ſurpriſed Biftrith, 
otherwiſe called Miſſa, Baſte recovered the town by 3 
capitulation, which in his abſence was violated by ſome 
German ſoldiers: but being informed of it, he immedi- 
ately hung up all the ſoldiers to a man, and out of his 
on purſe paid the inhabitants all the damages they had 
ſuſtained. ' This action wrought ſo on the rebels, that 
they all ſubmitted to the emperor without demanding ny 
other ſurety than the word of general Baſte*. 
Individuals, military -or others, who happen to be 2 


do what an officer might do for himſelf, and his corps: 


* Memoires de 8 uf v, nnn IV. page 
179 and 180. 
5 ſo 


lone with the enemy, are through this neceſſity left to 
their own conduct; they may, as to their own perſons, 
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ſo that if by reaſon of their ſituation they make any pre- 
miſe, provided it does not turn on things which can ne- 
yer be in the diſpoſal of private perſons, this promiſe is 
valid, the power with which it is made being ſufficient. 
For when a ſubje& can neither receive his ſovereign's 
orders nor enjoy his protection, he returns to his 
natural rights, and is by all juſt and fair means to co. 
ſult his ſafety : ſo that if this individual has promiſed a 
ſum for his ranſom, the ſovereign ſo far from having a 
right to e him from his promiſe, ſnould oblige 
him to fulfil ĩt: the good of the ſtate requires the ob- 
ſervance of faith, and that ſubjects ſhould have this way 
of ſaving their lives or recovering their liberty. Thus 
a priſoner releaſed on his word, is to obſerve” it religi- 
ouſly, and his ſovereign has no right to oppoſe the diſ- 
charge of ſo eſſential a duty; for it was only on giving 
his word that the priſoner was releaſed. 

Country people alſo, the inhabitants of villages or de- 
fenceleſs towns, are bound to pay the contributions 
which they have promiſed, to ſave themſelves from pil- 15 
lage. 


What is nach more, a ſubje& would even be allow 
ed to renounce his country, if the enemy, being tha(- 
ter of his perſon, refuſed to grant him life on any other 
condition. For as the ſociety cannot protect and de- 
fend him in this exigency, he enters on his natural : 
rights, And beſides, ſhoyld he obſtinately refuſe compli- 
ance, what will the ſtate get by his death? Undoubted, 
ly while any hope remains, while there is any way. of 
ſerving our country, we are to expoſe ourſelves for it; 
nor ſhould 2 any danger deter us, I here ſuppoſe that we 
ue either to renounce” our country or_ to die miſerably, 
without being any advantage to it, If we by our death 
can ſerve it, then let us imitate the heroic generoſity of the 
Decii. Indeed an engagement to ſerve againſt our coun- 


tr, Were it even for laying our "0" is diſhonourable z en is 
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or SAFE coxpucrs Rox 


rather than acquieſce to ſuch a ſcandalous promiſe, a 


man of ſpirit would die a thouſand deaths. If a ſoldier 


chis agreement is to be regarded by the ſuperiors, for the 


meeting an enemy in a bye- place, ſeizes him, but pro- 


miſes him his life or liberty on condition of a+ ranſom, 


| ſoldier being then left to himſelf,” and his on maſter, did 


$ 265. 
Of ſafe-guard 
and paſſport. 


nothing beyond his right. He might have thought that 
it was not proper for him to attack that enemy, and lt 
him go. Under his officer he is to obey, when alone he 
is left to his on prudence. Procoprus relates, that two 
ſoldiers, the one a Goth and the other a Roman, who 
being fallen together into a pit, reciprocally promiſed 
each other their life; * this e 1 en 
ern em ys ont 4; {yt T5 
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MT Fea Ne ag of Priſoners og” War. 


" SAFE-GUARD and paſſport are a kind of privi- 
lege, which gives perſons a right to go aid 
come ſafely, or the right of removing certain thing 


"mir lafety. The word paſſport is uſed in ſome occurren- 


§ 266. 
From what au- 


| ces, for perſons in Wh m there is no particular 7 
| tion , againſt their coming or going in ſafety, and 
whom it the better ſecures for avoiding All debate, * 


diſpenſing them from ſome general prohibition. A fafe- 
conduct is given to thoſe who otherwiſe could not lach 
go to the places where he who grants it is maſter: for 
inſtance, to 2 perſon charged with ſome miſdemeano!, 
or to an enemy. We are here to treat of the latter. 
All ſafe · conducts, like every other act of ſupreme 


thority it emanes e flow N the ſovereign. authority; ;. but the 
| ths WF nov 7”: 
| | 125 b pine 


—__y F 2 3 


8 


=> 
= 
Q 


224585728529 5 


— 21 wmiufg ms 


— 


K. . © © O&* + —-— K © 7 wk A 


or XVIL VANS" PASSPORTS, 6. 


prince may delegate to his officers che power of furniſh- 


ing ſafe-conduQts,” and with this they are inveſted either 


by an expreſs-commiſſion, or in conſequence of the na- 


ture of their functions. A general of an army from 


the very nature of his poſt, can grant ſafe· conducts; and 
as they are derived, though mediately from the ſovereign 


authority, the other ee or wee of the wn ane | 


are to reſpect them. | i ITT 

The perſon” nominated in the alben cams 
transfer his privilege to another; not knowing whe- 
ther it be indifferent to him who gave it, that any other 
ſhould uſe it in his ſtead, and he is not to preſume 
ſuch a thing; nay ſo far from preſuming it, he is ra- 


ther to ſuppoſe the contrary, by reaſon of the abuſes 


which may ariſe” from it; and he cannot aſſume to him- 
ſelf any farther privilege than was intended him. If 
the ſafe eonduct be granted, not for perſons, but for ef- 
fects, thoſe effects may be removed by others beſide 
the owner. The choiee of thoſe who remove them is 
indifferent, provided there be no perſohal exception, 


* 


§ 267. 
Is not transfera - 
ble from one to 


mother. 


which renders them juſtly ſuſpected by him who gives 


the conduct, or een Thank from papel, a terri- 
tories, "BAY r Wi 

He who n aun * a Ae bndat promiſes 
it where he is maſter, not only in his territories but like= 


wiſe where any of his troops may be, and he not only is 


* 
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* 


Extent of the 
ſecurity. ©: 


to ſorbear violating this ſecurity,” either by himſelf or his 


people, but he is to protect and defend him to whom he 
has promiſed it, to puniſh any of his ſubjects who have 
offered any violence to eng anc: OOO en en 

The alghtn arfing 6 a fafo-conduld- rocee es en- 
tirely from the will of him who grants it; this will is the 
ſtandard by which the extent of it is to be meaſured! 
and this will ſhews itſelf in the end for which the ſafe! 


conduct was granted: conſequently he who has been 


ö » ; 
e „ ̃ͤ . a 
1 1 9 5 L per- 
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ace 7.0 
given to a ſafe 
conduct is to b* 
judged. 
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| 5 270. 
Whether it in · 
cludes the bag- 
gage and domeſ- 
tics. | 


$ 271. 
Safe conduct 


5 renz to the 
ather, does not 
contain his fa- 
mily. 


$ 272. 
Of a ſafe con- 
duct given in 
general to any 
one and his 
retinue. 


5827 
Of the 44. of 
the fafe conduct. 


the paſſage and return. As this privilege conſiſts in the 


cannot give a right to ſtop any where, for a long tine, 
Anleſs on buſineſs, with eee eee 


ſons, is to enumerate and categorically expreſs every thing, 


bis retinue, cannat give him a right of bringing with 


| baniſhed, | proſcribed, or were fugitives / for: ſome time; 


| ſuch inſolence as to abuſe it, for bringing into his coun- 


po EY 


or SAFE-CONDUCT'S / [Book 
permitted to go away, has no right to return, and a ſafe. 
conduct granted purely for going, cannot ſerye for re. 
paſſing. If granted for certain affairs, it is to be of force 
till thoſe are concluded, and the perſon has time to de- 
part; if it is ſpecified to be granted for a journey, it wil 
alſo ſerve for the repaſſing, the journey including boch 


liberty of going and coming in ſafety, it differs from the 
permiſſion in ſettling in any part, and. conſequently 


was aſked and granted. - 

A ſafe- conduct given to a ee mm 110 
his baggage or his clothes, and every thing; neceſlr 
for his journey, with even a domeſtic or two, according 
to the rank of the perſon ; but with regard to theſe parti 
culars, as others which we have touched on, the faſck 
way, eſpecially among enemies and other ſuſpected per- 
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which is now the preſent practice: the baggage and do- 
meſtics, where requiſite, are particularized. 

Though a permiſſion to ſettle any where, granted to 
the father of a family, naturally includes his wife and 
children, it is otherwiſe with a ſafe-guard; for if a man 
ſettles any where, his family is generally with n but! in 
journies it is uſually left at home. 

The ſafe- conduct granted to a perſon oe hielt and 


him. perſons juſtly ſuſpected to the ſtate, or who had been 


nor give ſecurity to ſuch : for the ſovereign granting 
ſafe- conduct in thoſe general terms; does not ſuppoſe any 


TSA 1 3 2 —_— cet aw 


try delinquents, or 3 who mm g r 
him. 

A b ndl given for a a term, expires at the 
0 of the term ſpecified therein. And the bearer, 748 
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does not retite before that time, may be ſeized; and even 


puniſhed according to circumſtances; eſpecially if he 
has an 6 por a See e 
„ N . N 2 13 "TIM, F . Ala 
But if detained n as hi ſickneſs, bed bas un- 274. 
able to depart in time, a proper reſpite ſhould. be allowed —_— 
him; for ſafety has been promiſed to him, and though beyond the 
aſſured him only for a limited time, it is not his fault that 
8 the term. As, We, „ 
ae ee i has: no rr CES. * 5 
at his own peril makes uſe of a general liberty allowed by 
the ſuſpenſion of hoſtilities: all we have promiſed to 
the enemy is, to forbear hoſtilities: for a certain time, and 
at the expiration of it we are concerned to ſee that their 
courſe be freely renewed, without the Gſtarbance of end- 
leſs excuſes and pretences. " eis 
„ ‚—· Ny ON. gg 
poſition of him ho granted it; for it was given in vir- 2 | 
tue of the ſovereign: authority which never dies, nor is a 
the efficacy thereof annexed: to the perſon: exerciſing it. 9 
lc is of this act as of other ordinances of the publie 
power; their validity, their duration does not depend on 
the life or removal of him who enacted them, unleſs in 
ee nee _” are ou 
ſonal to him. | 
This . Wee eee eee on + 276. 
good reaſons, revoke a ſafe- conduct; even he from whoſe — 
hands it came may in like caſe revoke it, and is not 
aways obliged to make known his reaſons. Every pri- 
vilege, when it becomes detrimental to the ſtate, may be 
revoked; ſuch as à gratuitous privilege, purely and ſim- 
ply, a purchaſed privilege, by indemnifying the parties 
concerned. Suppoſe a prince or his general are pre- 
paring a ſecret expedition, is he to ſuffer, that by means 
of a ſafe conduct before. obtained, his preparatives ſhall 
be unpected, by which the enemy may gain intelligence 
(5 | a of 
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of them? But a ſaſe · conduct is nat to be uſed a5 4 


| ſhare; if it be revoked, the bearer muſt be allowed time 
and liberty to depart in ſafety. If he, like any other ta- 


7 5 3 * 
8 

8 1 "2 i 
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yam,” 
Of a ſafe con- 

duct with the 


§ 278. 
Of conventions 
relating to the 
ranſom of pri- 


veller, be detained ſome time, to prevent his carrying jn. 
telligence to the enemy, no ill treatment is to be offered 


him; nor is he We- e —_ * A0 the reains 
. Achis detainder ſubſiſt. we: 


If the ſafe- conduct had Ss cs Por kd 
Hallithinl Fit, it gives only a precarious right, and is re. 
vocable every moment; but while it is not expreſs,it 
remains valid; it expires on the death of him who gave 
it, who from that time ceaſes to will the continuation of 
the privilege; yet it muſt always be underſtood that from 
the moment of the expiration of ſuch conduct, xeon 
is to be allowed a proper time for his ſafe departure. 
Aſter diſcuſſing the right of making priſoners of wat, 


the obligation of releaſing them at the peace by exchange 


or ranſom, and of that incumbent on the- ſovereign to 


deliver them, it remains to conſider the nature of con- 


Ventions relating to ſuch unfortunate perſons. If fore- 


reigns at war have agreed on a cartel far the exchange or 
ranſom of priſoners, they are faithfully to obſerve it no 
leſs than every other convention; but if, as was former- 


ly the frequent practice, the ſtate leaves to every pri- 


9.279 
The right of 
requiring a ran - 
ſom may be 
transferred, 


ſoner, at leaſt during the war, the care of redeeming 
himſelf; ſuch particular conventions offer. many * 
1 of which we ſhall only touch on the principal. 
He who has acquired a lawful right of demanding 2 
1 from his priſoner may transfer his right to a third 
perſon. This was practiſed in the laſt ages: It -was 
frequent for military perſons to reſign their priſoners to 
others, and conſequently all the rights they held over 
them. But as the perſon taking a priſoner is obliged 
ſor the ſake of his reputation, to treat him with juſtice 
and humanity (Sect. 1 50.) he is not to transfer his right 


in an i manner, to one 0 e _ 


x; ; , : * abuſe 
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cerning the price — Pa transfer the 

right to whom he pleaſes. ee ESD aft v0: bib | | 
On the concluſion of an eee ee pri- 8 280, 

ſoner for the price of his ranſom, it becomes a perfect e ay Cound 5 


tion made for 
contract, and cannot be receded from under -protence e e ol che 


| that the priſoner is diſcovered to be richer than was ranſom. 


imagined: for there is no manner of neceſſity he ſhould 
be rated according, to the wealth of a priſoner; that is 


not the ſcale for meaſuring the right of detaining a pri- 


tion the price of the ranſom to the priſoner's. rank ane 
character, the liberty of an officer of diſtinction being of 

greater conſequence than that of a private man, or inferi- 

or officer. If the priſoner has not only concealed but 

diſguiſed bis rank, it is a * n and 405 a a0 for 

annulling the agreement. eee 

If a priſoner, having agreed on = __ of, his 13 750 $ 8 | 

dies before payment, it is aſked whether this price be Of a Henman 
due, and whether the heirs are obliged to-diſcharge.it ? payment of 
Unqueſtionably -they are obliged to it, if the priſoner '® 

died in the poſſeſſion of his liberty: for from the moment 

of his releaſe; in conſideration of which he had promiſed 

a ſum, this ſum becomes due, and does not at all belong NE 
to his heirs. But if he had not obtained his liberty at 
the time of his death, it can be no debt to him or his 
heirs, unleſs the agreement was otherwiſe; and he is 

not reputed to have received his liberty till he is abſolute- 

ly permitted to depart free; when neither he whoſe / 

priſoner. he was, nor hs enign e releaſe and 
departure. i | 

If he has only ck po to 4 5 2 journey | for 

applying to his friends, or his ſovereign, to furniſh him 

with the means of. ranſoming, himſelf, and he dies be- 

ſore he is poſſeſſed of bis full liberty, before his final 


. from his parole, nothing is due; for bis ranſom. 
Wi 


1 
1. 
* - 
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If after- agreeing on the price, he is detained in prifn 
till the time of payment and he dies before, the debt is 
paid by his death, and does not affect his heirs; ſuch 
2lng agreement on the ſide of him who detains his pri 
T:. being no more than a promiſe of giving him his 
liberty for a certain ſum paid down. A promiſe of 
buying and ſelling does not ſuppoſe the purchaſer t 
pay the price of a thing, if it happens to periſh before 
the bargain is concluded. But if the contract of ive 
be perfect, the purchaſer ſhall pay the price of the 
things ſold, though it ſhould happen to periſh before the 
deliverance of it, provided there was no, fault or delay in 
the ſeller. ' For this reaſon, if the ſeller has abſolutely 
concluded the agreement of the "ranſom, and from that 
time owns himſelf a debtor for the ſtipulated ſum, re- 
maining no longer as a priſoner, but for the ſecurity 
the payment; his intervening death does not extinguiſh 

the debt, the ranſom agreed on remains ſtill due. 
If the agreement ſays, that the ranſom ſhall be paid on 
| certain day, and the priſoner happens to die before 
that day, then the heirs are bound to diſcharge it, for the 
ranſom was due, and I RY bl a 
| term for payment. | 

+ 282 From the ſame principles, ftrily ſpeaking, it follows 
| releaſed on con- that a priſoner, releaſed on condition of procuring the re- 
= leaſe or diſcharge of another, ſhould return to priſon, in 
leaſe of another. caſe the latter happened to die before he could- -procure 

| him his liberty. But certainly ſuch an unfortunate 

_ | eaſe is entitled to regard, and equity ſeems to require 
- that this priſoner ſhould continue in the enjoyment of 4 

liberty provided he pays a juſt equivalent, it being now 
out of his power to 3 it er at * 
| agreed on. 

KEY If a priſoner fully a ery fer having f. 

. taken a ſecond 


Of him who ĩ 
e but not paid, his ranſom, happens to 


ln time; it is evident that, without being exempted from 
CCS | paying 
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ying his firſt ranſom; ire l. willing to beſet at iber, | 3 
be muſt pay a ſecond ranſom. | 1 
On the contrary, though the priſoner has agreed for 8 284. | 
the rate of his ranſom if before the execution of the com- "crayon 199 
pact, before he is ſet at liberty in virtue of it, he be ys he nee 1 | 
retaken by his party, he owes nothing. I here evident- berty. _ | _ 
y ſuppoſe, that the finiſhing hand was not put to the 7 1 | | 
compact, that the priſoner had not acknowledged *him- = _ 
ſelf debtor for the rate of his ranſom. He whoſe priſoner _ 
he was, had as it were only made him a promiſe of ſelling, | | [! 
and he had promiſed to purchaſe ; but the purchaſe 2 
[and ſale had not actually paſſed into Oy e 1 „ 
was not actually transferred,” | 11 
The property belonging, or of what iis to a per- "Th. . ae. | 
on does not paſs to him who takes him priſoner, unleſs at things which a 
the ſame time he ſeizes on ſuch things. Of this there priſoner bas , 
is no doubt, eſpecially in our moderate times, when pri- conceal, belongs | 
ſoners of war do not fall into flavery. And even by the _ — 
law of nature, the property of a ſlave's goods does not, . 1 
without ſome other reaſon, paſs to the maſter of the }; 
ſlave, There is nothing in flavery of which this can in 
itſelf be the natural effect. If a man obtains a power 
over the liberty of another, does it follow that he has 
likewiſe a right over his property? Therefore if an ene- 
my has not ſtript his priſoner, or the latter has found 
means to conceal ſomething from his ſearch, what 1 | 
he has preſerved ſhould belong to him, or he may li 
employ it towards the payment of his ranſom. At pre: 
ſenteven priſoners are not always ſtripped. If the rave- 
nous ſoldier runs ſuch lengths, an officer ſhould be above 
auling the nr nuteſt article from them. An Engliſh gene- j 
ral was taken priſoner at the battle of Rocoux, and though | 5 
te perſons into whoſe hands he felt were only troopers, | 48 
they claimed no right to any thing but his arms. 1 
The death of a priſoner puts a period to the right of 5 286. | | 


. had taken him, therefore an hoſtage given for 3 


the releaſe of a 
priſoner. 


» 2 2 


the procuring. a priſoner's. liberty is to be releaſed, the 


moment the priſoner expires; and if the hoſtage dies, the 
priſoner is not releaſed by ſuch death. The reverſe. of 


90 this is true, if one, inſtead of being ae. for ts 


at ers . i pecg ubiieata ths 


9 287. 
Foundation of 
the Sovereign's 
right againſt 
the rebels. 


member, that all the ſoyereign's rights are derived fron 


8 288. 
Who are re- 
bels > 


9289. 


Popular commo- 


tion, inſurrec- 


Von, ſeditions ig 


againſt him? A flatterer or a cruel. ruler immediate) 
' +  fays, that the laws are not made for rebels, for whom no 
puniſhment can be too ſevere. Let us proceed mor 
mildly, and reaſon from the inconteſtible principles abore 
laid down. That we may clearly fee how the ſovereign 
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TT We eee ebated, 
reign is to obſerve the common * wy war m. 
rebellious ſubjects, who haye openly taken up arms 


is to behave towards revolted ſubjects, we ſhould firſt re- 


thoſe of civil ſociety, from the- truſt repoſed in him, fron 
the obligation he lies under of watching over the web 
fare of the nation, of procuring, its greateſt happineſs, d 
maintaining order, juſtice, and peace therein (Book |, 
Chap. IV.) : Secondly, we muſt. diſtinguiſh the natur 
and degree of the different diſorders which may diftud 
the ſtate, oblige the ſavereign to take arms, or ſubſtitut 
the means of force inſtead of thoſe of authority. 

All ſubjects unjuſtly taking arms againſt the bead of 
8 are termed rebels, whether their view be to deprive 
him of the ſupreme authority, or whether they intend to 
reſiſt. his commands, in ſome. ener, en in onde 
to impoſe conditions on him. 

Popular commotion is a contents of 1 — 
adh alempled, and reſiſt the voice of their 21 
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XVIII O A! CIVIL WAR. 
whether eig dekigirbe againſt thoſe ſu 


are common when the people think themſel ves aggriev- 
ed and are oceaſioned by no order of men ſo frequentiy 
as the tax-gatherers. If the rage of the malecontents be 
particularly leyelled at the magiſtrates, or others veſted; 
with the public authority, and they proceed to a formal 
diſobedience or violent proceedings, it is called a ſedition. 
When. the evil- ſpreads, infecting great numbers in the 
city or provinces, and ſubſiſts in ſuch! a manner that the 
ſovereign ls no longer obeyed, ſuch a. diſorder cuſtom 


bas more en, e by at name of in- 7 


ſurrection. e Feb ws 
All theſe . Aifturb. the public. 1 A are 
crimes of ſtate, even hen ariſing from juſt cauſes of 


or only ſome private perſons. Such picket ee | 
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9290. 
How A, 
reign is to ſup- 


complaint. For violent meaſures are interdicted in civil pref them. 


ſociety; the injured party ſhould have recourſe. to the 
magiſtrates, to whom they may apply for redreſs; and 
if juſtice be not obtained from them, their complaints 
may then be laid at the foot of the throne Every citiaen 
ſhould even patiently ſuffer ſupportable evils, rather than 
diſturb the public peace. Nothing leſs than a denial of 
juſtice from the ſovereign, or affected delays, can excuſe 


| the furious commotions of a provoked; people; they in 


ſome meaſure juſtify themſelves if the evils be intolerable, 
and the oppreſſions great and manifeſt. - But what con- 
duct ſhall: the ſovereign obſerve towards the inſurgents ? 
I anſwer in general, that which-ſhall at the ſame time 
be moſt conſentaneous to juſtice, and moſt ſalutary to the 


ſtate, If he is to repre(s/ thoſe who unneceſſarily. diſturb 


the public peace, he is by the ſame reaſoning to ſhew 
clemency towards, unfortunate perſons, to whom. Juſt 
cauſes of complaint have been given, and who are guilty 
only in having undertaken to do: themſelves juſtice: they 
have been wanting in patience rather than fidelity. 
Subjects riſing againſt their winds without cauſe, deſeryxe 


425 ſevere 5 
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ſevere puniſhments, WY here the number of delinquent 


calls for the ſovereign's clemeney.” Shall he depopulate 


a city; or deſolate a province, in puniſhing their rebel. 
lion Such a chaſtiſement, however juſt in itſelf, | be. 


comes a cruelty when extended to ſo great a number of 
perſons. Had the inſurrection of the Netherlands aganſ 


Spain been totally unwarrantable, every man of virtye 
would ſtill execrate the memory of the Duke of Alu, 
who made it his boaſt that he had cauſed above twenty 
thouſand heads to be ſtruck off by the hands of the com- 


mon executioner. Let not his ſanguinary imitators eu- 


pect to juſtify their enormities by neceſſity.” Who v 


ever more undeſervedly inſulted by his ſubjects than 
Henry the Great of France? His conqueſts were ever 


d ccompanied by an uniform clemency; and at Jeng 
© - that excellent prince obtained che ſucceſs he deſervel; 


he thereby gained over faithful ſubjects; whereas the 
Duke of Alva loſt his | maſter the United - Provinces 
Crimes common to many are puniſhed by penalties com- 
mon to the guilty ; the ſovereign may deprive a town of 
its privileges, at leaſt till it has fully acknowledged its 
fault: as for penalties, let them be reſerved for the au- 
thors of the troubles, for thoſe incendiaries which incite 


the people to revolt. But tyrants alone will treat, as ſe- 


ditious, thoſe brave and reſolute citizens who exhort the 


people to preſerve themſelves from oppreſſion in the vin- 


dication of their rights and privileges: a good prince 
will commend ſuch virtuous patriots, provided their zeal 
be tempered with moderation and prudence. If he has 


Juſtice and his duty at heart, if he aſpires to that immor- 


tal and unſullied glory of being the father of his people; 
let him miſtruſt the ſelfiſh ſuggeſtions of a miniſter, who 
repreſents to him as rebels all thoſe citizens who do not 
hold out their hands to chains, who refuſe tamely to ſa 
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The fafeſt, and at the ſame time hs moſt juſt way 
thoroughly to appeaſe ſeditions, is to give the people ſa- 
tisfaction; and if the inſurrection has been without cauſe, 


which perhaps has been never the caſe, ſtill as we have 


ſaid, an amneſty is to be granted where the offenders are 
numerous. When the amneſty is once publiſhed and ac- 
cepted, whatever has paſt muſt be buried in oblivion. 
No one is to be called to an account for what has been 
done relative to the diſturbances; and in general a prince 
who makes any conſcience of his word, is faithfully to 
keep what he has promiſed to rebels themſelves, I mean to 
thoſe of his ſubjects who have revolted without reaſon 


823 
5291. 


Is to obſerve 
what he has pro- 
miſed to rebels. 


or neceſſity. If his promiſes are not inviolable, what ſe- 


curity have the rebels in treating with him? When they 
have once drawn the ſword, they have nothing to do 
but, as one of the ancients expreſſes it, to throw 
away the ſcabbard. The prince will then want = 
mild and falutary means of appeaſing a revolt; 


exterminate the rebels will be the only expedient remain- 


»4 


ing. Theſe will become formidable through deſpair z 5 
compaſſion will beſtow ſuccours on them; their party 


will increaſe, and the ſtate will be in danger. What 


would have become of France, if the leaguers had not 
truſted Henry the Great's promiſes? The ſame reaſons 


which ſhould render the faith of promiſes inviolable and 


ſacred (Book II. Sect. 163. 218. &c. and Book III. 
Sect. 174.) between individual and individual, between 
ſovereign and ſovereign, between enemy and enemy, 
ſubſiſt in the ſame force between the ſovereign and his 


ſubjects, whether inſurgents or rebels. However, if 


they have extorted from him odious conditions, contrary 
to the happineſs of the nation, the welfare of the ftate, 


having no right of doing or granting any thing oppoſite 
to that grand rule of his conduct and power, he may 
juſtly revoke pernicious conceſſions, availing himſelf in 
this proceeding, by the conſent of the nation, whom he 


is to conſult, and by the manner and forms e 


0 # | to 
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Of a civil war. 


14 § 293. 
A civil war pro- 
| duces two inde- 


pendent partics. 
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to him by the conſtitution of the ſtate: but this 
is to be uſed with reſerve, and only in things of the 


laſt moment, that the faith of promiſes ie ſuffer no 


violation. 
When a party is W in a tate, which no lover obey 
the ſovereign, and is of ſtrength ſufficient to make head 


_ againſt him; or when in a republic the nation is divided 


into two oppoſite factions, and both ſides take arms; thi 


is called a civil. war. Some confine this term only to a 


juſt inſurrection of ſubjects againſt an unjuſt ſovereign, 
to diſtinguiſh this lawful reſiſtance from reþellion, which 
is an open and unjuſt reſiſtance: but what appellation 


will they give to a war in a republic torn by two faQtions, * 
or in a monarchy between two competitors for the crown! 


Uſe, appropriates the tzrm of civil war to every war be- 
tween the members of one and the ſame political ſociety, If 
it be between part of the citizens on one fide, and the ſo- 
vereign with thoſe who continue in obedience to him on 
the other; it is ſufficient that the male-contents have 
ſome reaſon for taking arms, to give this diſturbance 


the name of civil war, and not that of rebellion, This 


laſt term is applied only to ſuch an inſurrection againſt 
lawful authority, as is void of all appearance of juſtice. 


The ſovereign indeed never fails to term rebels all ſib- 


jeQs openly reſiſting him; but when theſe become of 
ſtrength ſufficient to oppoſe bim, ſo that he finds him- 
ſelf compelled to make war regularly on them, he muſt be 
contented with the term of civil wa. 

It is foreign from our purpoſe here to weigh the rea- 
8 whereby a civil war is warranted and juſtified; we 
have elſewhere treated of the caſes wherein ſubjects may 
reſiſt the ſovereign (Book I. Chap. IV.). Omitting 
therefore the juſtice of the cauſe, we will conſider the 
maxims to be obſerved in a civil war, and examine whe- 


- ther it be incumbent on the ſovereign to keep within the 


common laws of war. A civil war breaks the bands of 
ſociety and government, or at leaſt it ſuſpends * 


— 


— ws © Ie 
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force and effects; it produces in the nation two we TT 


dent parties, conſidering each other as enemies, and ac- 


knowledging no common judge: therefore of neceſſity 


theſe two parties muſt, at leaſt for a time, be conſidered 


as forming two ' ſeparate bodies, two diſtin people, 


though one of them may be in the wreng in breaking 


the continuity of the ſtate, to riſe up againſt lawful au- 


d in fact; beſides, 


thority, they are not the leſs 


who ſhall judge them, ? who ſhall "pronounce on which 


ſide the right or the wrong lies? On earth they have no 


common ſuperior. Thus they are in the caſe of two. 


nations, who having a diſpute which they cannot achuſt, 
are compelled to decide it by force of arms. 


Things being thus ſituated, it is very evident that the a 


common laws of war, thoſe maxims of humanity, mode- 
| ration, and probity which we have before enumerated 
and 'recommended, are in civil wars to be obſerved on 
both fides. The ſame reaſons on which the obligation 


between ſtate and ſtate is founded, render them even 


more neceſſary in the unhappy circumſtance when two 
incenſed parties are deſtroying their common country. 


C2 
They 294 ob- 
ſerve the com 


mon laws of wart 


Should the ſovereign conceive he has a right to hang up » 


his priſoners as rebels, the oppoſite party will make re- 
prifals : if he does not religiouſly obſerve the capitula- 
tions, and all the conventions made with his enemies, 
they will no longer rely on his word: ſhould he burn 


and deſtroy, they will follow his example : the war will _ 


become cruel and horrid: its calamities will increaſe on 
| the nation. The Duke de Montpenſier's infamous and 
barbarous exceſſes againſt the reformed in France are too 
well known: the men were delivered up to the execu- 
tioner, and the women to the - brutality of the ſoldiers. 


What was the conſequence? the reformed became exaſ- 


perated, they took vengeance of ſuch inhuman practices; 5 
and the war, before ſufficiently cruel, as a civil and reli- 


gious war, became more bloody and deſtructive. Who 


82 could 


* 


! 
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could without horror read of the favage eruelties com- 


mitted by the Baron des Adrets? By turns a Catholic, 

and a proteſtant, he diſtinguiſhed himſelf by his n 
to both ſides. At length there was a neceſſity of depart. 
ing from ſuch affectations of juridical ſuperiority apainſt 
perſons who could ſupport their cauſe ſword in hand, and 
of treating them not as criminals but as enemies. Even 
troops have often refuſed to ſerve in a war wherein the 


prince expoſed them to cruel reprifals. Officers whohad | 


the higheſt - ſenſe of honour, though ready to ſhed ther 


blood in the field of battle for his ſervice, have not thought 
It any part of their duty to run the hazard of an ignomi- 


nious death. Therefore whenever a numerous party 


thinks it has a right to reſiſt the ſovereign, and finds itſelf 


able to declare that opinion ſword in hand, the war is to 
be carried on between them in the ſame manner as be- 


tween two different nations; and they are to leave open 
the fame means for preventing enormous violences, and 
reſtoring peace. 

A ſovereign having conquered the oppoſite party, and 
reduced it to ſubmit and ſue for peace, he may except 
from the amneſty the authors of the troubles, and the 
heads of the party; may bring them to a legal trial, and 
on conviction puniſh them. He may eſpecially act thus 
with regard to diſturbances raiſed not fo much on ac- 
count of the people's intereſts as the private views of ſome 
great men, and which rather deſerve the appellation of 
rebellion than of civil war. This was the caſe of the un- 
fortunate Duke of Montmorency: he had taken up arms 
againſt the King, in vindication of the Duke of Orleans, 
and being defeated and taken priſoner at the battle 


of Caſtelnaudarri, he loſt his life on a ſcaffold, b) 


the ſentence of the parliament of Toulouſe, If he wa 
generally pitied by men of virtue, it is becauſe they 
conſidered him not fo much a rebel againſt the King, 3 


| pang the exorbitant power of an imperious miniſter; 


* 


und 


* his heroic virtue ſeemed to warrant the purity: of his 
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intentions * . 
When ſubjects take up arms without ceaſing to a 


C- 1 5 
knowledge the ſovereign, and only to procure a N The 25. 0 


civil wa: dif 
of grievances, | there are two reaſons for obſerving the tinguiſhed ac- 


common laws cf war towards them. Firſt, leaſt a civil 1 e 


war becoming more cruel and deſtructive by the repri- 
ſal, which, as we have obſerved, the inſurgents will 


oppoſe to the prince's ſeverities. 2. The danger of com> | : 
mitting great injuſtice by the haſtily puniſhing thoſe who 
are accounted rebels, the tumult of diſcord, and the 


| flame of a civil war, little agree with the proceedings of 


pure and ſacred juſtice : more quiet times are to be waited 
for. It will be wiſe in the prince to ſecure his priſoners _ 
till, having reſtored tranquillity, he is in a condition of 
having them tried according to the Laws. ö 

As to the other effects which the law of nations at- 
tributes to public war (See Chap. XII. of this Book) 
and particularly the acquiſition of things taken in war; 
ſubjects who take arms againſt their ſovereign, without 
ceaſing to acknowledge him, cannot pretend to theſe 
effects. The booty alone, the moveable goods carried 
off by the enemy, are accounted Joſt to the owners ; but 
this is only on account of the difficulty of knowing them 
2gain, and the numberleſs inconveniences which would 
ariſe from the recovery of them. All this is uſually ſettled 
in the edict of pacification or the act of amneſty. 

But when a nation becomes divided into two parties 
abſolutely independen:, and no longer acknowledging 
a common ſuperior ; the ſtate is diſſolved, and the 
war betwixt the two parties in every reſpect is the ſame 
with that of a public war, between two different nations. 
Whether a republic be torn into two factious parties, 
each pretending to form the body of the ſtate, or a 
kingdom be divided betwixt two competitors to the” 


| * Yee the loan of the reign of Lewis XIII | 
| crown ; 
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obſerved by fo- 
reign nations. 
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crown ; the nations is thus Gd into two parties who 


Will mutually term each other rebels. Thus there are 


odies pretending to be abſolutely independent, and 


' who have no judge (Sect. 293.) they decide the quae 


by arms, like two different nations. The obligation of 


obſerving the common laws of war is therefore abſolute, 
indiſpenſable to both parties, and the ſame which the 
law of nature obliges all nations to obſerve between fat 


and ſtate. 


Foreign nations are not to interfere i in the ee | 
government of an independent ſtate (Book: IT. Sect. 54.). 


It is not for them. to judge between contending citizens, 
nor between the prince and his ſubjects: to them the 
two parties are equally foreigners, equally independent 
of their authority. They may however interpoſe their 


good offices for the reſtoration of peace, and this the 


law of nature preſcribes to them (Book II. Chap. I.) 


But if their mediation proves faithleſs, they who are not 


tied by any treaty may, for their own conduct, take the 


| merit of the cauſe into conſideration, and aſſiſt the party 


which they ſhall judge to have right on its fide, in caſe 


: this party ſhall requeſt their afliſtance or accept the offer 
of it: I ſay they may, from the very ſame reaſon that 
they are at liberty to eſpouſe the-juſt quarrel of a nation i 


entering intoa war with another, As to the allies of a 


| Nate diſtracted by a civil war, they will find a rule for 


their conduct in the nature of their engagements, com- 
bined with the circumſtances of the war. Of this we 


have treated elſewhere (See Book IL Chap. All and 


e Sect, 196, 5 
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Of the Reſtoration of Peace; ; and of Emnbaſſes. 


C H a „ 


/ Peace, and the Obligation of Cultivating ii. 


EACE is id to war, it is that deſirable ſtate in 4 

which eyery one quietly enjoys his rights, or, if What peace wy 
controverted, they are diſcuſſed with mildneſs and argu- 
ment. Hobbes has dared to ſay, that war is the natural 
ſtate of man. But if, agreeable to reaſon, by the natu- 
ral ſtate of man is underſtood that to which he is deſtin- 
ed and called by his nature, peace ſhould much rather 
be termed his ons ſtate, For a rational being is to 


terminate 


82. 


Obligation of \ 


cultivatingit. 


terminate his differences by rational me 


ow fit hominis, hoc n ; 


OF PEACE, AND * 


to decide them by force is proper to beaſts a, "Ma 3 


we have already obſerved (Prelim. Sect. 10.) alone and | 
deſtitute of ſuccours, would neceſſarily be very miſerz- 
ble; without commerce and the affiſtance of his ſpecies 


he could have no enjoyment of his life; could not unfold 
his faculties, nor live in a manner ſuitable to his nature; 
all this is to be found only in peace. Thus it is in peace 
that men regard, ſuccour, and love each other: this is 
ſo happy a ſtate that they would never quit it, were 


it not blended by the impetuoſity of paſſion, and the groß 


deceptions of ſelf-love. What little we have ſaid of the 
effects of war will be ſufficient to give ſome idea d it 
various calamities; and it is a melancholy conſideration 


that the injuſtice of the e ſhould fo often render it 


inevitable. 
Nations, really humane, which have a rim ſenſe 
of their duty, and underſtand their true and ſubſtantia 


Intereſts, will never ſeek their advantage to the detr- 
ment of another; however intent they may be on their 
own happineſs, they will always take care to unite it 
'with that of others, and with juſtice and equity. Thus 


diſpoſed they will neceſſarily cultivate peace; if they 


do not live together in peace, how can they perform 


thoſe mutual and facred duties which nature enjoins 


them? And this ſtate is found to be no leſs neceſſary 
to their happineſs than to the diſcharge of their duties 


So that the law of nature every way obliges them to 


| ſeek and cultivate peace. This divine law has no other 


end than the welfare of mankind. To this all its rules, 
all its precepts tend: they are all deducible from this 


; nme that men ſhould ſeek their own felicity: ; mo- 


Nam cum Gat duo genera decer- confugiendum eſt ad n 6 uti 


tandi; unum per deceptationem, al- non licet ſuperiore. Cicero de 0157 


terum per vim; cumque illud pro- Lib, I. Cap, II. 
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rality being no more than the ſcience of acquiring hap- 
pineſs. As this is true of individuals, it is equally fo of 
nations, as any one reflecting on what we have ſaid 


(Book II. Chap. I.) of their common _ reciprocal a | 


ties, will be eaſily convinced. 


This obligation of aloe. © peace "binds the 099. we 
reign by a double tie. He owes his care to his people on The fovereign's | 


whom war draws a multitude of evils : and. this care is 


obligation to it. 


* 


due to them in the moſt ſtrict and indiſpenſable manner; 


government being committed to him only for the advan- 
tage of the nation (Book I. Sect. 39.). The fame care 


he owes to foreign nations, whoſe happineſs likewiſe is 


diſturbed by war. The nations duty in this reſpect has 
been ſhewn in the preceding chapter; and the ſovereign 
being inveſted with the public authority, is charged with 
all the duties of the e e 30m ng 

(Book I. Sect. 41). _ 

Of this peace, ſo propitious to mankind, a nation or 
ſovereign ſhould not only avoid diſturbing; they are 
further obliged to promote it as much as lies within their 
power, to diſſuade others from breaking it without ne- 
ceſſity, to exhort them to a love of juſtice, equity, and 
the public tranquillity, to a love of peace. It is one of 
the beſt offices he can perform to nations, and toꝰ the 
whole univerſe. What a glorious and amiable appella- 


Extent Fa 


uty. 


tion is that of peace- maker! Were a powerful prince 


rightly acquainted with the advantages of it; did he re- 


preſent to himſelf that pure and effulgent glory which 
this endearing character offers him, with the gratitude, 


the love, the veneration and the confidence of nations en- 
joying happineſs under his auſpices; did he know what 
it is to reign over hearts, he would become the benefactor, 
the friend, the father of mankind : and in being fo, he 
would infinitely more delight than in the moſt ſignal 
conqueſts, The moſt glorious period of Auguſtus's life 


Was, 


was, when he ſhut the temple of Janus, adjuſted the 


[5 þ $o 
Of the difturb- 


ers of public 


Peace. : 


diſputes of kings and nations, and gave peace to the 
univerſe. Here he appears the * of Os l 


moſt divine. 


But thoſe diſturbers of public peace, thoſe 
of the earth, who, ſwayed by a lawleſs thirſt of power, 


or a haughty and ſavage diſpoſition, take arms without 


juſtice or reaſon, who ſport with the quiet of mann, 
and the blood of their ſubjects; thoſe falſe heroes, hoy. 
ever deified by the injudicious admiration of the yulgy, 


are in effect the worſt of enemies to their ſpecies, and 


deſerve to be treated as ſuch. Experience ſhews hoy 
very calamitous war is, even among nations not imme- 
diately engaged in it. War diſturbs commerce, deſtrop 
the properties of men, raiſes the price of neceſlaries 
ſpreads too juſt alarms, obliges all nations to be upon 
their guard, and keep up, at a great expence, an armed 


force. Therefore he who breaks peace without cauſe, 


neceſſarily injures nations, who are the object of hs 
arms; and by this pernicious example eſſentially attach 
the happineſs and ſafety of every nation on earth. He 
gives them a right to join in repreſſing, chaſtiſing, and 


depriving him of a power which he has ſo enormouly 


_ abuſed. What evils does he not bring on his own nation, 


66. 


How far war 


may be conti- 


nued. 


laviſhing its blood to gratify his exorbitant paſſions, and 
expoſing it to the reſentment of confederating enemies 
A famous miniſter of/ the laſt century has rendered hi 


memory juſtly odious to his nation, by involving it in 
continual wars without either | juſtice or neceſſity: if by 


his abilities and indefatigable application he procured 


diſtinguiſhed ſucceſſes in the field of battle, he drew on it 


at leaſt for a time, the execration of all Europe. 

The love of peace ſhould equally prevent the begin- 
ning of war, without neceſſity, or continuing it when 
this neceſſity ceaſes, A e who, for a juſt and 

| important 
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important cauſe has been obliged to take arms, may 
puſh the operations of a war till he has attained its 
lawful end; which is to procure . ad "Ip 
(Book III. Sect. 28.). 


| If the cauſe 3 the juſt and of» war can be | 
only to bring the enemy to an equitable accommodation. 


(Book III. Sect. 38.) and conſequently can be continued 
no further. On the enemy's offering or accepting ſuch 
accommodation, a nation is to lay down its arm. 


But if it has to do with a perfidious enemy, it would. 


be imprudent to truſt either his words or his oaths; we 


may very juſtly, and prudence requires it, avail ourſelves 


of a ſucceſsful war, and puſh our advantages, till ve 


have broken a dangerous and exceſſive power, or re- 
duced the enemy to give us ſufficient ſecurity for his 
future good behaviour. In fine, if the enemy obſtinately 


rejects equitable conditions, he himſelf forces us to carry 


on our attacks to a total and definitive victory, by which 


he is abſolutely reduced and ſubjected. The uſe to be 


made of victory has been ſhewn above (Book III. Chap. 
VIII. IX. XIII.). 

When one of the parties is reduced to ſue for peace, 
or both are weary of the war, an accommodation is pro- 
poſed, and conditions agreed on. da peace puts a 
period to the war. 

The general and neceſſary effects .of peace are recon- 
ciliation of enemies, and the ceſſation of hoſtilities on 


= ſides; it Trees the two nations to * "IE 
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5 HEN the powers at war ay 85854 to lx 
3 =_ 1 down their arms, the agreement or contra i 
which they ſtipulate the conditions of peace, with the 
manner in which it is to be reſtored. and eee 
called the Treaty of Peace. © 
§ 10. The ſame power who has the ſake: of making wa, 
By whom it 


ys bs Gents declaring. or directing its operations, has natur 
ed. | that likewiſe of making and concluding the treay' 
peace. Theſe two powers are connected together, and 
the latter naturally follows from the former. If the con- 
ductor of the ſtate is impowered to judge of the cauſes 
and reaſons for which war is to be undertaken; of the 
time and circumſtances when it is proper to begin it; of 
the manner in which it is to be ſupported and carried on; 
he therefore has likewiſe a right to limit its courſe, to 
appoint the end of it, and to make peace. But this pow- 
er does nut neceſſarily include that of offering or accept. 
ing any conditions with a view of peace; though the ſat 
has intruſted to the prudence of its conductot the gene- 
ral care of determining war and peace, yet the fundz- 
mental laws may have limited his power in many thing 
Accordingly Francis Iſt King of France had an abſo- 
lute diſpoſal of war and peace, yet in the aſſembly 2 
Cognac he declared, that to alienate, by a treaty of peact, 
any part of the kingdom, was out of his power (> 
Book I. Sect. 265.). 
A nation having the free diſpoſal of its lm affairs 
and of the form of its government, may commit to: 
perſon or an aſſembly, the power of making peace, vith- 
out leaving it alſo that of making war, Of this we hare 
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an tan in Sweden; where, fince the death of 
Charles XII. the king cannot declare war without the 
| conſent of the ſtates. aſſembled in a diet: but he may - 
make peace in conjunction with the ſenate. It is leſs 
dangerous for a people to intruſt its conduCtors with this 
laſt power, than with the former. It may reafonably 
be expected that they will not make peace till it ſuits with 
the intereſt of the ſtate, But their paſſions, their on 
intereſt, their private views, too often influence their 
reſolutions when a war is in queſtion. Beſides, a peace 
muſt be wretched indeed, not to be better than war. | 
On the contrary, to W af peace for war is Ren. 
very hazardous. 

When a limited power is authorized to make peace, 
as he cannot of himſelf grant every condition, in order 
to treat on ſure grounds with him, it muſt be required 
that the treaty of peace be approved by the nation or the 
power which can make good the conditions. If for in- 


lance and a guarantee be required for the condition, 
this ſtipulation will be of no effect, unleſs approved and 
& accepted of by the diet, which alone has the power of 
imparting. validity to it. The Kings of England con- 
clude treaties of peace and alliance, but by theſe treaties, | 
they cannot alienate any of the poſſeſſions of the crown 
without the conſent of parliament ; neither can they, 
without the concurrence of the fame body, raiſe any 
money in the kingdom. Therefore when they negociate 
any treaty of ſubſidies, it is their conſtant rule to com- 
municate the treaty to the parliament, that they may be 
certain of its concurrence to make good ſuch engage- 
ments. The Emperor Charles V. requiring of Francis 
L his priſoner, ſuch conditions as this King could not 
grant without the conſent of the nation, ſhould have de- 
tained him till the treaty of Madrid had been approved 


of by the dane genen of France, and Burgundy had 
7 be e 
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ſtance, in treating of a peace with Sweden a defenſive al- 
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xcquieſced - in it: thus he would not have loſt the fruit of to c 
- . his victory by an e "ry Hcg ina Prince mea 
| his capacity.. 
Fri. We ſhall not here opt what we have ſaid aboje 
- made by 6 wee concerning the alienation of a part of the ſtate (Book 
af Peace. I. Sect. 263, &c.) or of the whole ſtate (ibid. Sed. 6, 
&c.) only let us obſerve that, in caſe of a preſſing ne. 
ceſſity, and the events of an unfortunate war, the ale. 
nations made by the prince for ſaving the | remainder of 
the ſtate, are conſidered as approved and ratified by the 
mere ſilence of the nation, when, in the form of is 
3 government, it has not retained ſome eaſy and ording- 
ry method of giving its expreſs conſent, and has lodg- | 
ed an abſolute power in the prince's hands. The ſtates- 
general are aboliſhed in France, by long uſe and the 
tacit conſent of the nation: therefore, in any calani- 
tous exigency, the King alone is judge by what fact 
BY fices peace is to be purchaſed, and his enemies treat on 
a 2 a ſure footing with him. It would be a vain plea in 
| the people to fay, that it was only through fear thi 
they had ſuffered the aboliſhment of the ſtates- genen. 
However, they have ſuffered it, and thereby all the ne- 
| cCeeſſary powers for contracting with foreign ſtates in the 
| | name of the nation, are transferred to the King. ln 
=_ every nation there muſt neceſſarily be ſome power with 
= | which others may treat on a ſecure baſis. A certait 
hiſtorian * ſays, that by the fundamental laws the Kinp |} 
__ & France may not renounce any of their rights, t tit 
prejudice of their ſucceſſors, by treaties, either free 
forced. The fundamental laws may indeed with- 
hold from the King the power of alienating, without 
the nation's conſent, what belongs to the ſtate; bat 
4 mtney cannot invalidate an alienation or renunciation made 
= with that conſent. And if a nation has 2 things 
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means of expreſsly declaring its conſent; on theſe occa- 


there would be no ſuch thing as treating on ſure grounds 


cy 


ture treaties would be countervening the law of nations, 
Iby which the means of treating together are to be retain- 


ſerved that, in our examination, whether the conſent of 
he nation be requiſite for alienating ſome part of the 
ſtate, we mean ſuch parts as are ſtill belonging to the 
ration, and not any which during the war are fallen 
under the power of the enemy. For theſe being no long- 


with the full adminiſtration of the government, the pow- 
er of war and peace; he alone, I ſay, may judge whe- 


lor to continue the war for the recovery of them. And 


make any valid alienation; yet according to our ſuppoſi- 
tion, that is, if inveſted with a full and abſolute power, 


not take up arms again for the recovery of thoſe lands, 
towns, or provinces, which he relinquiſhes: and this 


r / . , / ( oe oO P 


enemy into whoſe hands they are fallen. 


A 


ſons, and the eminent Domain gives him this right ( Bool 
I. Sect. 244.) . In ſome degree, by virtue of the · power 


N = 8 


cens who are ſufferers by them (ibid.) 


7 


Every 


to 


% 


| 


to come to ſuch extremities as to tons it without any. 
ſions its ſilence alone is a real tacit conſent. Otherwiſe 3 


with ſuch a ſtate: and thus previouſly to vacate all fu- 


he has, I ſay, a right to promiſe that the nation ſhall 


luffices for ſecuring the quiet poſſeſſion of them to the 


The neceſſity of making a peace authoriſes the 1 | 
reign to diſpoſe of things even belonging to private per- 


which he has over all his ſubjects, he may diſpoſe of 
their perſons, But theſe ceſſions being made for the 
common advantage, the ſtate is to indemnify the citi- 


ed (Book I. Sect. 262.) and their treaties to be obſerved - 
(Book II. Sect. 163, 219, &c.). In fine, it muſt be ob= 


er poſſeſſed by the nation, the ſovereign alone, if inveſted 


tier it be convenient to relinquiſh thoſe parts of the ſtate, 


though it ſhould be pretended that he cannot of himſelf 


8 12. 
ow the ſove- 
reign mayin a 
treaty diſpoſe of 
what concerns 
individuals, 


3 
Whether a king 
being a priſoner 
of war, can 


male peace 


authors of repute here diſtinguiſn betwixt a king whoſe 


power the ſovereign is intruſted with, of nominating hi 


and with a view to its greater advantage. Every legi- 


or TREATIES OF PEACE. Bont © 


Every impediment by which the prince is diſabled from 
adminiſtering the affairs of the government, undoubtedy 


takes away from him the power of making peace. Thy 15 


a king, when a minor or non compos, cannot treat a pre 
peace: this ſtands in need of no proof. But the queſtion 
is, whether a king when priſoner of war can make pexce, 
and whether a treaty thus concluded be valued? dome 


kingdom is patrimonial, and another who has only de 
uſu fructus of it. This falſe and dangerous idea of a n- 
trimonial kingdom we have overthrown (Book l. Sell 
68, &c.) and evidently ſhewn it reducible only to the 


ſucceſſor, and when he judges it proper, to diſmenber 
ſome parts of it: but always for the good of the nation 


timate government, whatever it be, is eſtabliſhed ſuc) WW B 


for the good and welfare of the ſtate: this inconteſtable pr 


principle being once laid down, peace is no longer the W 
peculiar province of the king; it belongs to the nation. ro 
Now it is certain that a captive prince cannot rule the m- th 


tion, or perform the functions of government. How ſhall I t: 


to ſtipulate the conditions, and to bring it to 2 legi 
concluſion. 


govern it to the advantage of the people, and for the pub- 


them; not being in a condition to direct the uſe of them, 
to their proper and legal end. It is the ſame caſe as thit 


he who is not free command a nation? How can be fe 
lic welfare? He does not indeed forfeit his rights, but 
his impriſonment deprives him of the ability of exerciling 
of a king who is a minor, or under a diſorder of mind; 
then he or they who by the laws of the ſtate are called v 


by the laws, inveſted with à power to treat of peact 
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The captive ſovereign may.negociate ithimſelf, and pro- 
miſe what depends on him perſonally; but the treaty does 
not become obligatory to the nation till ratified by its re- 


preſentatives, or the depoſitaries of the public authority 
during the ren of the enen or, _—_ dy himſelf 
after his releaſe. l 


However, if the be Sq ia poliible, dba, 


releaſe of the leaſt citizen, who has loſt his liberty for the 


public. cauſe, this, obligation is much towards its conduẽt- 


common ſafety and welfare... It is in fighting for his peo- 


ple that a prince, made priſoner of war, is fallen into a 


| or, whoſe cares, attention, and labours are devoted to the _ 


condition, which to a perſon of ſuch an exalted rank is te 


depth of miſery; and ſhall this ſame people grudge any ſa- 


crifice to deliver him? On fo melancholy an occaſion, no- 


thing leſs than the very ſafety of the ſtate. is to be ſpared. 


But in every exigency the ſafety of the people is the ſu- 


preme law; and in ſo ſevere an extremity a generous prince 
will imitate the example of the heroic Regulus. This he- 
ro, who being ſent back to Rome on his parole, diſſuaded 
the Romans from delivering him by a ſcandalous treaty, 


| though he was not ignorant of what tortures he ſhould ſuf- 
fer on his return, from the 2905 "OY of the ne & 


nians. . \ 


When an unjuſt conquerary!« or any r. uſurpet, ben 5 
ing invaded the kingdom, on the people ſubmitting to him, 


and by a voluntary homage acknowledging him for their 


ſoyereign, he is in poſſeſſion of their regality. Other na- 


tions, as having no right to concern themſelves i in the do- 
meſtic affairs of this nation, or to interfere in its govern- 


mem, are to abide by its judgment, and conform to the 


poſſeſſion ; therefore they may treat of a peace with the 
ulurper, and conclude 'it with him, Herein they do not 
injure the right of that lawful ſovereign; it is not their 


with an uſurper; | 


concern to examine and judge of this right; they leave it | 


* Tit, Liv, Epitom. Lib. XVIII. and other hiſtorians, _ 
=> | Tt ve as 


§ 15 
5 Allies 3 
in the treaty of 
peace. 
9 


1 


8 16. 
Aſſociates each 
to treat for him- 


[2 
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as it is, and in their tranſactions with this kingdom, attach 
themſelves ſolely to the poſſeſſion, according to their own 
right, and that of the ſtate whoſe ſovereignty is conteſted, 
But this rule does not preclude them from eſpouſing the 


quarrel of a dethroned king, and aſſiſting him if he appean 
to have juſtice on his ſide : they then declare themſelves 
enemies of the nation which has acknowledged his rival, 


as when two different nations are at war, they are at l- 


berty to aſſiſt that whoſequarret wad ONS wth 


_ faireſt appearance. 


The principal party, the ne in 1 name the 
war was made, cannot juſtly make a peace excluſively a 
his allies: I mean thoſe who have aſſiſted him, not direct 
taking part in the war. This is a precaution neceſſary for 
ſecuring from the enemy's reſentment ; for though 
one party is n to be offended with the allies of its adver- 


ſary, who being engaged only on the defenſive, faithful) 
| make good their treaties (Book I. Sect. 101.); yet is it to 


common that paſſions determine the meaſures of men pre- 
ferably to juſtice and reaſon. If theſe allies are 


ſuch only ſince the war, and on account of this ſame war, 


though they do not enter into it with their forces, nor di- 


rectly as principals, yet they give him againſt whom they | 


Join, a juſt cauſe to treat them as enemies; he therefore 


whom they have thus aſſiſted, is not to omit including | 
them in the peace. 


But the treaty of the pet party obliges its allies no 
farther than as they are willing to conſent to it; unleſs they 
have given him full power to treat for them. Bycompre- 
hending them in his treaty, all he can require of his recon- 
_ Ciled enemy is not to attack his allies on account of the ſuc- 
_ cours they furniſhed againſt him; not to moleſt them, but 

olive i in peace with them as if nothing had happened. 

Sbdyereigns who have aſſociated in a war, or who have 
dire&y taken part in it, are reſpectively to make their 
treaty of peace each for himſelf; this was the practice at 
Nimeguen, 
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Nimeguen, Reiſwick, and at Utrecht. But the allianee 
obliges them to treat in concert. To know in what caſes an 
aſſoeiate may detach himſelf from the alliance, and make 


his ſeparate particular peace, is a queſtion which we have 
examined in treating of aſſociations in war (Book III. 
Chap. VI.) and of alliances in general N II. ur. 
XII. and XV.). 


Two nations, though equally whacyiof. the wat, oken 


continue it merely from a feat i making the firſt advances 
to an accommodation, as theſe might be imputed to weale· 


neſs; or they perſiſt in it from animoſity, and againſt their 


real intereſt. Then common friends effectually/interpoſe, 


offering themſelves for mediators. And there cannot be a 


than that of reconciling two nations at war, and thus es | 


ting a ſtop to the effuſion of human blood. This i is an/in- 
diſpenſable duty to thoſe who are poſſeſſed of the means for 
ſucceeding in it. This is the only reflection we ſhall make 
here on a ſubject we have already diſcuſſed unn 
Sect. 328. ). | 

A treaty of peace can b an e 
Were the rules of an exact and preciſe juſtice to be ob- 
ſerved in it, each punctually receiving all that belongs to 


dim, a peace would become impoſſible: Firſt, with regard 


to the very ſubje& which occaſioned the war, one of the 
parties muſt acknowledge himſelf in the wrong, and con- 
demn his own unjuſt pretenſions; which he will hardly 


do, unleſs reduced to the laſt extremities : but if he owns: 


the injuſtice of his cauſe, all he has done in ſupport of it, 
falls likewiſe under condemnation. He muſt reftore what 
he has unjuſtly taken, muſt reimburſe the charges of the 


war, and repair its damages. And how ſhall we make a 


$ 18. 


On what footing 


peace. is to be 
concluded. 


Juſt eſtimate of all the damages; what price is to be ſet on 


| All the blood that has been ſhed, the loſs offuch greatnum- 


bers of citizens, and the ruin of families? Nor is this all, 


ic juſties would farther demand, that the author of an 


42 | ww 


of TREATIES or PEACE. [Book W. 


unjuſt war ſhould undergo a penalty proportionable to the 


injuries for which he owes a ſatisfaction, and ſuch as might 


inſure the future ſafety of him whom he has attacked. 


te end of them was lawful: wrongs for which ſtrict juſ- 


How ſhall the nature of this penalty be determined, and 
the degree of it be preciſely regulated? In fine, even be 
who had juſtice on his ſide may have tranſgreſſed the limitz 
of a juſt defence, may have exceeded in hoſtilities, though 


tice would demand a reparati He may have made con- 


D queſts and taken a booty B the value of his chin. 


Who ſhall make an exact calculation, a juſt eſtimate of 
this ? Thus, as it would be dreadful to perpetuate the wa, 
to proſecute it till the total ruin of one of the parties, and 
as in the moſt juſt cauſe we are never to loſe ſight of the 


_ reſtoration of peace, are conſtantly to tend towards this ſa- 


lutary view, no other way is left than to agree on all the 


claims and grievances on both ſides, and to extinguiſh all 


differences by the moſt equitable. convention which the 


juncture will admit of. Not ſo much as the cauſe of the 


war is decided in them, nor the controverſies to which the 


ſeveral acts of hoſtilities might give riſe; and neither one 
nor other of the parties condemned as unjuſt. This is what 
would ſeldom be allowed: but the negotiations turn only 


on what each is to have as a total extinction of all preten- 


fons. 

The effect of the e is to put an end to the 
war, and to aboliſh the ſubject of it. It leaves the con- 
tracting parties without any rights of committing hoſtility, 
either for the very ſubje& which kindled the war, or for 


' - whathas paſſed in the courſe of it: it is therefore no longer 
permitted to take up arms again for the ſame cauſe. Ac- 


cordingly, in theſe treaties, the parties reciprocally oblige 


themſelves to a perpetual peace, which is not to be under- 
ſtood as if the contracting parties promiſed never to make 


war on each other, for any cauſe whatever, Peace relates 


to the war which it terminates; 5 and as it forbids the revi- 
val 
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val of the fag war by ing g arms for the cauſe which at 
firſt kindled it, is in reality perpetual. | 

However, the ſpecial agreement ona cauſe extinguiſhes 
only the mean to which it relates, and is no objection 
againſt any ſubſequent pretenſions to the ſame thing on 
other foundations: care is therefore uſually taken to require 
a general agreement to the thing itſelf in conteſt, and not 
merely to the conteſt depending. A general renunciation 
of every pretenſion whatſoever to the thing in queſtion is 
| ſtipulated for: and thus, though the party renouncing- be | 
might hereafter be able to demonſtrate by new reaſons that . 
the thing did really en to * his . would not 
be admitted. 5 

An amneſty is a perfect oblivion of what is paſt; and the 3 
end of peace being to extinguiſh all ſubjects of diſcord, this 85 
ſhould be the leading article of the treaty. This according- 
ly at preſent is the conſtant rule. But though the treaty 
ſhould be wholly filent on this head, the amneſty, by the 
very nature of peace, is neceſſarily implied in it. 

As every power at war pretends to have right on its fide, 521. 
and this pretenſion is not liable to be judged by others Cf ing not | 
(Book III. Sect. 188.) the ſtate of things at the inſtant of dhe treaty. | 
the treaty is to be held legitimate, and any change to be p 
made in it requires an expreſs ſpecification in the treaty ; 
conſequently all things not mentioned in the treaty are to 
remain as they were at the concluſion of it. This is alſo 
a conſequence of the promiſed amneſty, All the damages 
cauſed during the war are likewiſe buried in oblivion; and 
no plea is allowable for thoſe the reparation of which is not 
mentioned inthe treaty , they are looked on as if they had 
never happened. | 

But the effe&t of the agreement or amneſty cannot be ex- Cak 
tended to things of no relation to theſwar, concluded by the 2 2 
treaty. Thus claims founded on a debt, or an injury pri- amneſty, | 
or to the war, but which made no part of the reaſons for | 
OY it, remain r and are not aboliſhed by the 


n 
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ia ur Etended to the extinction of 
I every lam ter: It is the fame with debts contract- 
ed during the war, but for cauſes of no relation to it: or 


but foreign to the ſtate of it. 

Debts contracted with individuals, or insane whichthey 
may have received without relating to the war, are likewiſe 
not aboliſhed by the agreement and amneſty; theſe relating 
only to their object, that is, the war, its cauſes and effect. 

Thus two ubjects of powers at war having made a con- 
tract together i in a neutral country, or one having received 
there'an injury from the other, the accompliſhment of the 


proſecuted after the concluſion of the treaty of peace. 
Laſtly, if the treaty expreſſes that all things thall be re- 
ſtored to the ſtate in which they were before the war, this 
. clauſe means only immoveables, and cannot be extended 
to moveables, to booty, the property of which immediately 
paſſes to thoſe who make themſelves maſters of it; and, on 
account of the difficulty of knowing it again, and of the 


little hopes of recovering it, is accounted to be relinquiſhed : 


by the former proprietor. 


705 Ek 2 1 Preceding treaties mentioned ai confirmed i inthe laft, 


” revived and con» make a part of it; no leſs than if they were literally inclu- 


HKrmed in the ded and tranſcribed i in it; and any new articles relating to 


newarea 
ft, 


former conventions are to be interpreted according to the 
rules above-mentioned (Book II, ; Chap, 17. A and particu- 
larly in paragraph 286. | 


with injuries likewiſe done during the courſe of the war, 


| contract or the reparation of the i injury and damage may be 


Chap. II. OF THE EXECUTION, &c. | 


4 


hs. 


9 the E xecution of the Treat of Peace, 5 


TREATY. of x peace binds the Sw pris 
from the moment of its concluſion ; as ſoon as it had 


maſſe through all its forms. And they are without delay 
to procure the execution of it. From that time all hoſti- 


lities ceaſe, unleſs aday be ſpecified when the peace is to 


take place. But this treaty becomes obligatory to ſubjects 
only from the time of its being notified to them. It is 


here as in a truce (Book III. Sect. 239.) . Should military 
perſons commit ſome hoſtilities within the extent of their 


functions, and purſuant to the rules of their duty, before 


they have any authentic information of the treaty of 
peace, it is a misfortune for which they are not puniſh. 
able; but the ſovereign, who was before obliged to peace, 
is to cauſe whatever has been taken ſince the concluſion to 


be reſtored : he has no manner of right to any detention. 


And for preventing thoſe unhappy accidents, by which 
many innocent perſons may loſe their lives, public notice 
is to be given of the peace without delay, at leaft to 


the troops. But at preſent, as the people cannot of them- 


ſelves undertake any act of hoſtility, and do not concern 
themſelves. in the war, the ſolemn proclamation of the 
peace may be deferred, . care being taken that all hoſtilities 
ceaſe, which is ealily done by means of the generals who 
direct the operations, or by proclaiming an armiſtice at the 
head of the armies. The peace in 1735, betwixt the em- 
peror and France was not proclaimed till a long time after, 
being delayed till the treaty was maturely digeſted; the 
moſt important points having been adjuſted in the prelimi- 
naries, The publication of the peace replaces the twa 

| nations 


2 | 
* rok 
gation of the 
treaty com - 
menen. : 


925. 
Publication ß 
the peace. 


8 28. 
The promiſe is 
at an end when 
the party to 
whom it is 
made, himſelf 
hinders the per- 


formance of it. 
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nations in the ſtate they were in before the war. It 

opens a free trade betwixt them, and allows to the "5449 
on both ſides what had been interdicted to them by the 
ſtate- of war. On the publication the treaty becomes a law 


to the ſubjects, and they are obliged to conform to the ar. 
_ ticles ſtipulated therein. If, for inſtance, the treaty in- 
ports that one of the two nations ſhall abſtain from a pu- 


ticular trade, every ſubject of that nation, from the time 
of the treaty's being na e is to renounce that 


trade. 


ſenſe dictates that every point ſhould be executed as ſoon 
as pothble; and doubtleſs this was ſo intended. The faith 


of treaties equally excludes from the execution of them all 
neglect, all dilatorineſs, and deliberate delays. 


But here, as every where elſe, a legitimate excuſe, found- 


Ms ed on areal and inſurmountable obſtacle, is to be admitted; 


no body being bound to impoſſibilities. The obſtacle, 


when the promiſe is not in fault, vacates a promiſe which 
cannot be made good by an equivalent, nor the perform- 
| ance of it be referred to another time: if the promiſe 
can be fulfilled on another occaſion, a proper delay muſt 
be granted, A nation has by treaty of peace promiſedto 


the other a body of auxiliary troops, yet ſhould the former 


happen to ſtand in urgent need of them for her own de- 
fence, ſhe is not bound to furniſh them: if ſhe has pro- I 
miſed a certain yearly quantity of corn, it cannot be de - 


manded ſhould ſhe labour under a ſcarcity, but, on the 


return of plenty, ſhe is, if required, to make up the a- 


ears. | 

A farther maxim is, that the promiſer is cleared of his 
promiſe, when being about to fulfil it, according to the 
terms of the engagement, he to whom it was made has 
himſelf hindered the execution of it, He is accounted to 
remit a promiſe, who himſelf hinders its execution, I 


When no term is aged for ha al of 4 ä 
f "treaty, and the execution of the ſeveral articles, common 
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muſt be likewiſe added, that if he who promiſed a thing 
by a treaty of peace, was ready to perform it at the time 
agreed on, or immediately, or at a proper time, if there 
was no fixed term; and that the other party would not ad- 
mit of it, the promiſer i is diſcharged of his promiſe; for 
the aecepter, who has not reſerved to himſelf the right of 
fixing the execution at his pleaſure, is accounted to re- 
nounce it by not accepting of it at a proper time, and for | 
which-the promiſe. was made. Should he defire that the 
performance he deferred till another time, the promiſer in 
good faith ſhould conſent to the prolongation, unleſs 
he can ſhew, by very good reaſons, that the promiſe mari - 
then become more inconvenient. . 4 | 
To raiſe contributions is an 5 of hoſtility, 3 on 98 29. 
the concluſion of the peace, is to ceaſe (Sect. 24.) . Thoſe bet 
before promiſed, and not yet paid, are due, and may be | 
required as a debt, But for ayoiding all difficulty, theſe 
kinds of articles are to be clearly and particularly diſcuſſed, 
and care is generally t taken that they are ſo. | 
| The products reſtored on a peace are due "on che 930. 
inſtant fixed for the execution; if there be no fixed en = jy 
term the products are due from the moment the ſtored or r ceded, 
reſtitution of the things was granted; but. thoſe which 
were due or collected before the concluſion of the peace, 
are not to be delivered up ; for the fruits. belong to the 
proprietor of the ſtock, and here poſſeſſion is accounted | 
a lawful title, From the ſame reaſon the ceſſion of a fund 5 
does not imply that of the produce anteriorly due. This | 
Auguſtus juſtly maintained againſt Sextus Pompeius, who, 
on having the Peloponneſus given to him, Claimed the im- 
poſts of the former years *. 
Things, the reſtitution of which i is in the treaty of peace, 8 31. 
Ripulated ſimply without any explication, are to be reſtored role dura 1 
in the condition they were taken, the word reſtitution. na- to be — |. * I 
turally ſignifying the re-eſtabliſhment of all things to their A 


4 Appin de Bell. Civ, Lit. V. quoted by Grotius, Lib. II. Cap. XX. 
. 


former 


| 1 
or THE EXECUTION or {Book 1, 


former Fondition. Thus the reſtitution of a thing i to 
be accompanied with all the rights annexed to it when taken: 
but under this rule are not to be comprehended the alters. 
tions which may have been a naturaF conſequence, an eſfect 
of the war itſelf, and of its operations. A place is to be 
reſtored in the condition it was in when taken, as far it 
ſhall be ſtill in that condition, at the concluſion of the pexce. | 
But if during the war the place has been razed or diſman- 
tled, this was no more than the right of arms; and the 
amneſty extinguiſhing this damage, there is no obligation 
of repairing a ravaged country on reſtoring it at a peace: 
it is reſtored as it is. But it would be a flagrant perfdy 
to waſte this country after the concluſion of the peace; it 
is the fame. with a place whoſe fortifications have eſcaped 
the deſtructions of war; to diſmantle it previouſly to the 
reſtitution of it would be an infamous prevarication, If 
the conqueror has repaired. the breaches, has put it in the 
condition it was in before the ſiege, in this condition he is 
to reſtore it; indeed if he has added any new works, theſe 

| he may demoliſh. If he has razed the antient fortifica 
tions, and conftruftgd others, it will be neceſſary to agree 
about this improvement, and preciſely to ſtate in what 
condition the place ſhall be reſtored. It is eyen proper 
for preventing all chicane and difficulty, never to omit this 
laſt precaution. An inſtrument appointed for reſtoring | 
peace ſhould leave, as far as poſſible, nothing which may 
rekindle the war; this, I know, is not the method of thoſe 
who at preſent account themſelves. the moſt dexterous ne- 
gociators. They, on the contrary, ſtudy to inſinuate into 
a treaty of peace obſcure or ambiguous clauſes, that their 
maſter may have a pretence fora freſh quarrel, and of tak- 
ing up arms again. How contrary this wretched finelle i 
to the faith of treaties, we have already obſerved (Book Il, 
Sect. 231.) it is unworthy of that candour and magnani- 
mity which ſhould adorn the actions of a prince, 
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But it being very difficult, though the treaty be 4 : 
up with the greateſt care and candour, to avoid all manner tion of a treaty 
of ambiguity, or that ſome difficulty fhall not occur in the of gon ee 
application of its clauſes to particular caſes, recourfe muſt ue party. 
often be had · to the rules of interpretation. We have be- 
ſtowed a whole chapter on the expoſition of thefe import- 
ant rules d, and now, inſtead of repetitions, I ſhall only 
mention ſome rules more particularly relative to the point 
in queſtion, I mean the interpretation of treaties of peace. 


1. In caſe of doubt the interpretation goes againſt him who 


gave law in the treaty; for as it was in ſome meaſure dic- 
tated by him, he is in fault in negleCting to expreſs him- 
ſelf more clearly; therefore in extending or reſtraining the P 
lignification of the terms within the meaning, the leaft fa- 
vourable to him, no injury is done him, or at leaſt only 
that to which he has willingly expoſed himſelf ; whereas, 


| by a contrary. interpretation, there would be a riſque of 


turning vague or ambiguous terms into ſo many ſnares 
againſt the weakeſt contractor, wn has aged re to 
accept of what the former dictatee. 


2. The name of countries ceded by treaty is to be un- 


deritood according to the uſage then received among men of Of the name of 


ceded coun- 


parts and capacity; for it is not to be ſuppoſed that weak ties. 
and ignorant perſons will be employed in ſuch a concern 
as a treaty of peace: and the articles of a contract are to be 
underſtood of what the contractors probably had in their 
mind, it being for what they have in their 5 that they 
contract. 
3. The treaty fx peace naturally and of itſelf relates only _ 4 34- 


Reſtitution not 


tothe war, which it puts an end to. Therefore it is only to be under- 


in ſuch relation that its vague clauſes are to be underſtood. food of mote 
Thus the ſimple ſtipulation of reſtoring things to their luntrily give 
condition does not relate to changes which have not been =" up. 


«ralioned by the war itſelf; e this e 


* cannot Wo one « £ a parties. to ſet at lber 3 


ae Big 2 free people who have voluntarily given themſelves up 


during the war. And as a people, when plaque by 


. its ſovereign, becomes free, and may provide fot its { 


as it thinks beſt (Book I. Sect. 202.) if this people, i in the 
courſe of the war has of their own accord, without any 
military compulſion, ſubmitted or given themſeves up to 
the enemy of their former ſovereign, the general promiſe 
of reſtoring conqueſts ſhall not extend to this people. It 
is to no purpoſe to ſay, the freedom of the firſt mentioned 
people may concern him, who requires that all things 
- ſhould be reſtored on its antient footing, and that the re- 
ſtoration of the ſecond is manifeſtly of very great concem 
to him. If he wanted what the general clauſe does not 
: comprehend in itſelf, he ſhould have been more clear and 
expreſs in his terms. All kinds of conventions may be in- 
ſerted in a treaty of peace; but if they bear no relation to 
the war which is now terminating, they muſt be very ex- 

preſsly ſpecified ; for the 8 is e underſtood ral 

of hh, 
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To aer Py peace. lauded by a fal . „ 
1 undoubtedly a public treaty, obligatory to the whole e Po . 
nation (Book II. Sect. 1 54.). It is likewiſe, byi its nature, hs wn ae 
a real treaty z were it made only for the prince 8 life, 8 
would be no more than a treaty of truce, and'not of peace; 
beſides, every treaty which, like this, is made with a view 
to the public good is a real treaty (Book II. Sect. 1 89.). 
Therefore it obliges ſucceſſors, ' no leſs than the prince 
himſelf who ſigned it, ſince it;obliges the ſtate itſelf, and 
ſucceſſors can never have, in is reſpect, * be other Tights 7 
than thoſe of the ſtate. | 

After all we have ſaid on the faith of treaties, and the $ 36. 
indiſpenſable obligation of them, it would be ſuperfluous, 67 
to uſe many words in ſhewing how religiouſly treaties of 1 
peace are to be obſerved both by ſovereigns and people. 
Theſe treaties concern and bind whole nations, they are 
of the utmoſt importance; the breach of them certainly 
rekindles the war : reaſons which add a new force to the 
obligation of keeping our faith, X00 punctually fulfilling 

our promiſes. | 

To alledge that a treaty of peace was complied with 4 * Ps 
through fear, or extorted by force, does not invalidate the or force does 
obſervance. / Firſt, were this exception admitted, it would 3 
lap the very foundations of all ſecurities and conventions ; 

there being very few which might not be made to afford 

ſuch a pretence. To authoriſe ſuch an evaſion would be 

to hurt the common ſafety and welfare of nations: the 

maxim would be execrable by the very ſame reaſons which 

tave univerſally eſtabliſhed the ſacredneſs of treaties (Book 


3 


OBSERVATION. AND BREACH (Book IV. 


II. Sect. 220. ). Beſides, to alledge ſuch an exception would 


generally be diſgraceful and ridiculous. It is ſeldom even 


in our days that a ſtand is made to the laſt extremities, 


before making a peace. A nation after the loſs of ſeveral 
battles may till defend itſelf ; whilit it has men and arms 


remaining it is not without reſource. If it thinks fit, by 


a diſadvantageous treaty, to procure itſelf a neceſſary peace; 
if by great ſacrifices it delivers itſelf from an imminent 


danger or total ruin, what ſtill remains is a good which 


it owes to peace; it has freely determined itſelf to prefer 


a certain and preſent, but limited loſs, to a danger, indeed 


to come, but too probable and very terrible. 

It ever the exception of conſtraint may be alledged, it 
js againſt an a& which does not deſerve the name of 
treaty of peace, againſt a forced ſubmiſſion to condition 
equally offenſive to juſtice and all the duties of humanity, 
If a rapacious conqueror ſalſues a nation, forces it to ac- 


cept of hard, ignominious and inſupportable conditions, 


neceſſity then obliges it to a ſubmiſſion. But this appa- 

rent quiet is no peace; it is an oppreſſion endured,” whilſt 
means are wanting for ſhaking it off, and againſt which 
men of ſpirit riſe on the firſt. favourable opportunity. When 
Ferdinand Cortes fell on the empire of Mexico without 
any ſhadow of reaſon, without the leaſt apparent pretence; 
if the unfortunate Montezuma could have recovered its 


| liberty by ſubmitting to the iniquitous and cruel conditions 


of receiving a Spaniſh garriſon into his towns, and his 
capital, of paying an immenſe tribute, and obeying the King 
of Spain's orders; will it ſeriouſly be ſaid that he might not 


lay hold of an opportunity for reinſtating himſelf in his 


rights, and delivering his people; for exterminating ra- 


venous and ſanguinous ufurpers? No, ſuch a monſtrous 


abſurdity can never meet with any real defenders. The 
law of nature taking care of the ſafety and repoſe of nations 


ad nd enjoining fidelity in promiſes, cannot favour oppreſſors. 


ut 
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All its maxims tend to the greateſt good of mankind : that 


is, the great end of laws and rights. He who himſelf 
breaks all | the bounds of human ſociety, ſhall he ſhelter 
himſelf under them; If a people abuſes: this maxim, riſes 


unjuſtly and renews the war, this inconveniency is ſtill 


more eligible than that uſurpers ſhould be furniſhed inan 


eaſy way of perpetuating their violences, and ſettling their 
uſurpations.on a ſolid foundation. But were this doctrine, 
ſo contradictory to all the motions of nature, to be e 


ed, who would be brought to believe it? 


Therefore equitable or at leaſt 3 agreements 
done deſerve the appellation of treaties of peace; they are 
ſuch wherein the public faith is engaged, and which are 
faithfully to be obſerved, though in ſome reſpects harſh and 


burdenſome. The conſent of the nation to it ſhews that 


$ 38. 
How many weys 
a treaty of peace. 
may be broke. 


in the condition it was in, {till conſidered it as a good, and 8 


is word demands its reſpect. Were men allowed to undo 
at one time what they do at another, there would do's an 
end of all ſtability and confidence. 

To break a treaty of peace is to violate the ee 
of it, either in doing what it prohibits, or in not doing 
what it preſcribes. Now engagements in a treaty may be 
violated in three different manners: either by a conduct 
contrary to the nature and eſſence of every treaty of peace 
in general ; by proceedings incompatible with the parti- 
cular nature of the treaty; or by an intentional breach of 


any of its articles. 


Firſt, a nation acts againſt the nature and eſſence of 
every treaty of peace, nay againſt peace itſelf, in diſturbing 
it without cauſe, either by taking arms and renewing the 
war without ſo much as à plauſible pretence, or in delibe- 
ately and wantonly offending him with whom peace has 


$ 39+ 


Firſt, by 3 


duct contrary to 
the nature 1058 


ONT —_—_ 


been made; and treating him or his ſubjects in a manner 


incompatible with peace, and which he cannot ſuffer 


without being wanting to himſelf. It is likewiſe acting 


gainſt the nature of all treaties of peace to take arms for 


the 


* 
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8 40. 
To take arms 
for a freſh cauſe 


i no breach of 


the treaty of 
perce. 
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OBSERVATION AND BREACH [Bookly. 


the ſame cauſe which had recently terminated the War, 


or in reſentment of ſome occurrence during the hoſtilities, 


If, at leaſt, ſome ſpecious pretence, borrowed froma freſh 


cauſe, cannot be pleaded, there is a manifeſt revival of 


the war which had been bee _ ws WR of 
peace is flagrantly broken. 5 
But to take arms for a ſubſequent thin is HPF 


the treaty of peace; for though a promiſe has been given to 


live in peace, it was not therein promiſed to ſuffer inju.. 
ries, damages and wrongs of all kinds, rather than procure 
juſtice by force of arms. The rupture proceeds from him, 


Ee who, by his h b era ons e ne- 


941. 
A ſubſequent 
alliance with an 
enemy is like- 
wiſe no breach 
of a treaty. 


r a 4h 
But ate muſt be 8 dar we hal obſerve 


more than once, namely, that nations acknowledge no 


common judge on earth, that they can mutually condemn 
each other without appeal, and that they are at laſt obliged 


to act in their quarrels as if each was equally in the right, 


On this footing, whether the new cauſe occaſioning the 
war be juſt or not; neither he who makes it a handle for 


taking up arms, nor he who refuſes ſatisfaction, is reputed 


to break the treaty of peace, provided the cauſe of com- 
plaint and the refuſal of ſatisfaction have reſpectively ſome 
colour at leaſt, fo as to render the queſtion controvertible; 

and when nations can come to no accommodation about 
the point in diſpute, the only way remaining to them is 


that of arms. Then it becomes a freſh war abſtractedly 
| from the treaty. 


And, as in making peace a nation is not thereby give 


up its right of making alliances, and aſſiſting its friends, 
it is likewiſe no breach of the treaty of peace, if to make 


a ſubſequent alliance with, and join the enemies of him 
with whom ſuch treaty was concluded, to eſpouſe their 
quarrel and unite its arms with theirs, unleſs the treaty 
expreſsly prohibits. ſuch connections It is at moſt but 
beginning a freſh war in behalf of a foreign cauſe. 

8 | . 


tinguiſned from the breach of a treaty of peace; the rights tion is to be 1 
Wl :cquired by ſuch treaty ſtill ſubſiſting, notwithſtanding the made betritt. | "I 


W broken by taking up arms again, and the firſt war be re- 


ö . | 
Chap-IV:J OF THE TREATY/ OF PEACE. 


But theſe new allies J ſuppoſe have ſome-ſpecious pre- 
tence for taking arms, and that there are good and juſt rea- 
ſons for ſupporting their quarrel. Otherwiſe to unite wit 
them, juſt as they are entering on the war, or when' they 
have begun it, would be manifeſtly ſeeking a pretence to 
clude the treaty nag ; Wor be OTE, it "If a lau 


dulent perfidy. 


It is of great e ies a new war ſtiould be dif. iy. 2 Ke 


a new war and 


new war; whereas they are annulled by the breach of the the breach of 

treaty on which they were founded. Indeed he who had the 2 8 8 1855 
ceded theſe rights unqueſtionably, during the war inter- Lk 

rupts as far as in his power, the exerciſe of them, and he 
may, by the law of war, intirely wreſt them from his ene- 
my, as he may his other poſſeſſions. But then he holds 
theſe rights as things taken from the nemy, who, ona new 
treaty of peace, may urge the reſtitution of them. In theſe 
kinds of negotiations the difference is very great betwixt _ 
demanding the reſtitution of what we were poſſeſſed of 
before the war, and requiring new conceſſions: any little 
equality in the ſueceſſes ſuffices for inſiſting on the former; 
the latter is obtainable only by a ſuperiority. It often ha- 
pens that when the fate of arms has been nearly equal, 
both ſides agree to reſtore their conqueſts, and put every 
thing in its former condition. And then, if it was a new 
war, the former treaties ſubſiſt ; but if they have been 


rived, theſe treaties continue vacated, and in order to the 
revival of their force, they muſt be expreſely GRE and 3 
confirmed in the new treaty. _ 5 „ 
The queſtion we are treating of alſo greatly concerns | 

other nations, which may be ſo far intereſted in the treat 
lat their own affairs require them to maintain its obſery- 
ace. To guaranties of the treaty, if there are any, it is 
eſſential, as likewiſe to allies, for diſtinguiſhing the caſs 


OBSERVATION AND BREACH [Book l. 
when their ſuccours are due. In fine he who breaks a ſo- 


lemn treaty is much more odious than the other, who, af. 


we are to be reſerved in imputing to another what is moſt 


5 


ſence no 


The former adds perfidy to injuſtice: he ſtrikes at the foun- 
| dation of public tranquillity ; and as he thereby injures al 


when the taking up arms can be vindicated by ſome ſpeci 
ous pretence founded on a now cauſe ; it is better to ſu- 
| poſes in 5 fac of him who takes up arms again, an in- 


both of perfidy and injuſtice. * 
Aja le: 
jr EO”; 36s a natural right, not to be renounced; and in promiſing 


perties: ſometimes the violence admits of no other remedy 


ter making an  l-grounded demand, ſupports it by arms, 
nations, they have juſt cauſe of uniting againſt him, to 
check and puniſh ſo pernicious an example, Therefore as 


odious, Grotius juſtly obſerves, that in caſe of doubt, and 


Juſtice or ſeparate perfidy, than to account him at once guly 


A juſt ſelf-defence does not violate the mans of peacez 


to live in peace we promiſe no more than not to attack 
without cauſe, and to abſtain from injuries and violence, 
But there are two ways of defending ourſelves or our pro- 


than force; and then the uſe of it is intirely lawful. On 
other occaſions there are milder ways. of obtaining repara- 

tion for the damage and injury; and the laſt ſhould always 
be preferred. Such is the conduct to be obſerved by two 
nations deſirous of maintaining peace; when the ſubjects of 
both ſides have broke out into ſome viglence. Preſent force 
is checked and repelled by force. But in proſecuting the 
raparation of injuries and a juſt ſatisfaction, the ſovereign 
of the offenders is to be applied to: there is no following 
them into his country, and having recourſe to arms, til 


after a denial of juſtice. If there be reaſon to fear that the 


delinquents will eſcape, ar for inſtance, if unknown per- 


ſons, natives of a neighbouring country, have made an ir- 


ruption into our territories, we have a right to purſue them, 
ey] in hand, into their own country till ** are ſeized; 


5 Lib, III. Cap. XX. Seck. 29. : 
ad 


all 


, 
t 
f 


and provided we commit no hoſtilitig ag⸗ 


perſons, their ſovereign can conſider" var p i 
as a juſt and legitimate defence. 85 


When the principal contracting party "OE included his 
alliesin the treaty, their cauſe in this reſpect is common to 


him, and theſe allies are, equally with him, to enjoy all 
the conditions eſſential to a treaty of peace; ſo that what- 
ever is capable of breaking the treaty, if committedagainſt 
himſelf, breaks it equally in being committed againſt the 


allies which he has cauſed to be included in his treaty. If 


the injury be done to a new ally, r who is not included in 
the treaty, it may produce à freſh 1 of wok but does 
not weaken the treaty of peace. | 

The ſecond method of breaking a Wenty f peace is to 
do any thing contrary to what the particular nature of the 
treaty requires. Thus every proceeding contrary to friend- 
ſhip breaks a treaty of peace made with the expreſs condi- 


— 


2d. 5 or 


broken by what 
is oppoſite to ita 
particular na- 
ture. 


tion of living henceforth like good friends. To favour a 


nation's enemies, to inſult its ſubjects, to moleſt its trade 
without reaſon, or without any grounds to prefer another 


nation to it: to refuſe aſſiſting it with proviſions when it 
may be conveniently done; to protect its factious or rebel- 
lious ſubjects, and ſhelter them: All theſe are proceedings 


evidently oppoſite to» friendſhip. To theſe according to 


gircumftances may be added the following: To build for- 
treſſes on the frontiers of a ſtate, to expreſs a miſtruſt of it, 
to raiſe troops without making known the occaſion of it, 


and refuſe ſuch explanation, &c. But to ſhelter exiles, to 
receive ſubjects quitting their country without any intenti- 


on of hurting it by their departure, but for the advantage 
of their private affairs; charitably to receive emigrants quit- 
ting their country to enjoy a freedom of conſcience z in 
ſuch proceedings there is nothing incompatible with the 
quality of friend, The particular laws of friendſhip are not 
to diſcharge us, according to the caprice of our friends, 
from the common duties we owe the reſt of mankind. 

N Uu 2 Laſtly, 
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$ 46. peu is broken by the violation of any of the 

| EL 2 experts artichls 50 the treaty. This third manner of break. 

article. ing it is the moſt deciſive, the leaſt ſuſceptible of chicanery 

- ___ and evaſions. Whoever fails in engagements, as far as in 
bim lies, annuls the contract; this is beyond all doubt, 

$ But it is aſked, whether the violation of one artiele only 


- The vi 


only een x of the treaty may cauſe the total rupture of it? Some here | 


| * the diſtinguiſh between the articles connected together, (con- 
| en. next) and, the ſeparate articles drverſt) and pronounce, 
that though the treaty he violated in the ſeparate articles 

the peace ſubſiſts regard to the other. But to me 

Grotius's. opinion ſeems' evidently founded on the nature 

and ſpirit of treaties of peace. This great man ſays, „ That 

te all the articles of one and the ſame treaty are condition- 

ally included in one another, as if it had begn formally 

„ aid: I will do this, provided on your fide you do thatd.” 

And he juſtly adds, that « when it is deſigned that the en- 

„ gagement ſhall not be rendered ineffectual thereby, this 

« expreſs clauſe is inſerted: That though any one of the 

cc articles of a treaty ſhould be broken, the others neverthe- 

ce lefs ſhall ſubſiſt in their whole force,” Such an agree- 

ment may unqueſtionably be made. It may likewiſe be 

agreed that the violation of one article ſhall produce only 

the nullity of thoſe correſponding to it, and which, as it 

were, conſtitute the equivalent to it. But if this clauſe bp 

2 not expreſsly ſpecified in the treaty of peace, the violation 

pl one ſingle article overthrows the whole treaty, as we 

have proved above, i in ſpeaking of treaties in general (Book 

IC 

. 8 Equally inſignificant i is the difinQion propoſed here be- 
| when adiſ- tiyeen the articles of great importance and thoſe of little 
EN importance. According to ſtrict juſtice the violation of the 
mong the leſs or leaſt article diſpenſes the offended party from the obſerva- 
no” bo ow tion of 15 other, they Dong all, as we have juſt ſeen, con- 


Mae Well. hu oa Sect. 2022, 1023. - i Caps BIN: Sect. 14 
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nected reciprocally as ſo many 1 n. 


a ſource of diſputes is ſuch a diſtinctian l. who ſhall deter- 


mine the importance of the article violated? However, al- 


ways to annul a treaty on the leaſt cauſe of complaint, is 


by no means agreeable to the neee of abe to 


e 
* 


ere 4 influence e eee e 


In order to prevent ſo great an eee eee 
ſhould be impoſed. on the infractor of any artiele of leſs 


importance; and then on his diſcharging. the penalty, the 


treaty again ſubſiſts in his whole force. Likewiſe a penal- 


8 49. 
Of the penalty 
annexed to the + 
violation of an 
article, 


ty may be annexed io the violation of every artiglppropar- _ - 


tionate to its importance. This matter we: have diſcuſſed 
in the article of truces (Book III. Sect. 243.). 


Affected delays are equivalent to an expreſs denial, 1 | 
| differ from it only in the artifice, with which he whoprac- 


tices them, ſeeks to conceal his deceit; he adds fraud to 
„ and. actually violates the iet which he 10 


es if the EL ah be mals time . 1 1 


for there can be no obligation to an impoſſibility; and, for 


the ſame reaſon, if any inſurmountable abſtacle ſhould ren- 


der the execution of an article not only impracticable for 


the preſent, but for ever impoſſible, he who engaged for it 


is guilty of. no fault; and the other party eannot make his 
inability a reaſon for breaking the treaty, but is to accept 
of an indemnification if the caſe be of ſuch a nature, and 


=Q 8 50. 7 
Of affected de» 
lays. 


an indemnification be practicable. However, if what ought | 45 


to be done in virtue of the article in queſtion be of ſuch a 
nature that the treaty ſeems only to have been made with 
2 view to ſome particular thing, not to any equivalent, the 
impoſſibility which has happened, unqueſtionably a annuls 
the treaty. Thus it is that a treaty of protection becomes 
void, on an inability of the protector to make good the pro- 


tection he promiſed, though it be not from any fault of hia 


that he is become incapable. Thus whatever a ſovereign 


may 
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may have e on Lebens of procuring for him the 
reſtitution of an important place, if this cannot be obtained, 
he is diſcharged from all he had promiſed in conſideration 
of having it reſtored. Such is the invariable rule of the 
5 _—_ But the rigour of the law is not always to be inſiſted 
Peace is ſo eſſential to the welfare of mankind; nz. 
tions are ſo ſtrictly obliged to cultivate, procure, and on 
any interruption ta reſtore it, that when ſuch obſtacles hay. 
5 pen in the execution of a treaty of peace, we are candidly 
"to cloſe with all reaſonable expedients, and rather" than 
break a peace already concluded, and take ap we n 
; E thi equivalents and indemnifications. 3 
T6 52. Me have in an expreſs chapter (Book II. Chap: VI. 0 
| 2 NE 4 e e how, and on what occaſions, tie actions of ſubjects 
pee by 4 may be imputed to the ſovereign and the nation. This 
b muſt be determined, in order to determine how the pro- 
ceedings of ſubjects may break a treaty of peace: this is an 
effect they cannot produce unleſs their actions are imputed 
to the ſovereign. He who is injured by foreign ſubject 
does himſelf juſtice by his own power, when he meets with 
the offenders in his territories, or in à fret place: for in- 
ſtance, on the open ſea; or, if he pleaſes, he requires juſ- 
- tice from their ſoyereign. If the offenders are rebellious 
ſubjects there is no room for application to their ſovereign; 
but on ſeizing them even in a free place, every one does 
himſelf juſtice. In this manner pirates are treated. And 
to void all miſunderſtanding, it is agreed, that every pri- 
vate perſon committing hoſtilities without a commiſſion 
from wag ee ths ſhould meet with the ſame treat- 
ment. 
5 The actions of our alies may Ai les by int to us 
Or by. 2 than thoſe of our ſubjects. The infractions of a treaty of 
peace by allies, even by thoſe who have been included in it, 
or who joined in it as principal contracting parties, can 
therefore produce a rupture of it only with regard to them- 
{clves, and not at al walnttve to an abs who, on his ſide, re- 
lsof, 


' 9 
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ligiouſly obſerves his engagements. To him the treaty ſub⸗ 
fiſts in its whole force, provided he does not undertake ta 
ſupport the cauſe of theſe perfidious allies.- If he furniſhes 
them with any ſuccour, which he cannot owe them in an 
occaſion of this nature, he eſpouſes their quarrel, and be- 
comes an accomplice in their breach of faith; © But if * 
is deſirous of preventing their ruin, he may interpoſe, and 


by obliging them to make proper reparations, ſave them "20 


from an oppreſſion which would recgil on himſelf. T he | 


defence of them becomes juft againſt an implacable enemy 
who will not fit down with a juſt fatisfaQion, SY OR, 
When the treaty of peace. is violated | by one of the enn. 
factors, the other is at liberty to declare the treaty broken, 
or allow it to ſubſiſt; for he cannot be bound by a con- 


Right T 75 0. 


fended party 
againſt him who 


tract of reciprocal engagements towards him who does nok g 1 


regard the ſame contract. But if he chuſes not to come 


a rupture, the treaty remains valid and obligatory. . I 
would be abſurd that he who had broke it could pretend 
that i it was annulled by his own perfidiouſneſs; ; this would 


indeed be an ealy way of ſhaking off engagements, and re- 


duce all treaties to vain formalities, If the offended party wy 


be willing to let the treaty ſubſiſt, he may remit the infrac- 
tion committed, or require an indemnification or a juſt ſa- 
tisfaction, or diſcharge himſelf from ſuch engagements as 
correſpond with the article violated, from what he had pro- 
miſed i in conſideration of what has not. been fulfilled. But 


if. he determines on demanding a a juſt indemnification, and 
the party in fault refuſes i it, the treaty is then, of conſe- 5 


quence, broke, and the injured contractor has a very juſt 
cauſe for taking up arms again. And this is generally the 


caſe, it being ſeldom ſeen that the guilty party will fo far, | 


e its fault as to e to e deer 
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TT is a that nations Would treat with each for the 


good of their affairs, for avoiding reciprocal damages, 
ab for adjuſting and terminating their differences. 'And 


all being under the indiſpenſable obligation of joining and 
concurring in what tends to the common ſafety, and the 


opportunity (Prelim, Sect. 13.) of procuri ng to themſelves 


my the means of accommodating and conelu ing their diffe- 


4 


This is 5 by 


P 


ublic miniſters. 


rences (Book II. Sect. 323. &c.); and each having a right 
to every thing its preſervation requires (Book I. Sect. 18.) 
to whatever can contribute to its perfection without injur- 


ing others, (ibid. Sect. 23.) as likewiſe to the means ne- 


ceſſary to the accompliſhment of its duties: it will follow, 
that every nation has the right of communicating with 
others, and is under the reciprocal obligation of conform- 


ing to this rm. Fat, as pouch x as "Oy ſtate of affairs 


2... 


can permit. | 

But nations or ſoyereign ſtates do not treat et im- 
mediately; and it is very ſeldom that their conductors or 
their ſovereigns can perſonally confer together for diſcuſ- 
fing their affairs. Theſe interviews would be often im- 
practicable: and excluſive of delays, troubles, expence, 
and ſo many other inconveniences, it is rarely, according 
to the obſervation of Philip de Commines, that any good 
effect can be expected from them. The only way for 


nations and ſovereigns to communicate and adjuſt their 


intereſt is by means of mandatories, or delegates, com- 
miſſioned with their inſtructions and powers ; 3 that is by 


means * miniſters. This term in its utmoſt extent 


denotes 
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een dbl Ain, bat e . 
more particularly underſtood of a e Ger in "WF. 


denotes every erſon th: $4 


capacity at a foreign court. 
At preſent there are ſeveral orders of public tt: 


Ant in the fequd: we Gl" ſpeak WF We yr Wb 


difference cuſtom has introduced among them, the eſſen- 


niſter or repreſentative of a foreign power, a perſon charged 


with its en eee enen or nne; is e 9 


for the point in queſtiooon. = 


Every ſovereign ſtate then has a . to od DE re- . 8 57. 


ceive public miniſters; they are the neceſſary inſtruments 
in affairs which ſoyereigns have among themſelves, and to 
that correſpondence which they have aright of carrying os on. 
In the firſt chapter of this work may be ſeen what we 


Every Seele 
ſtate has a right 
to ſend and re- 
ceive public 
miniſters, 


mean by ſovereigns and independent ſtates which conſti- 
tute the great ſociety of nations. Theſe are the powers 


which belong to the right of embaſſy, and an equal al- 


liance or N * does r not eons: 51 this 


right. + - 
An e 80 nor even the duty of be 


not being incompatible with ſovereignty (Book I. Sect. 5. 


and 6.) theſe kinds of treaties do not in themſelves deprive 


a ſtate of the rightof ſending or receiving public miniſters. 
If the inferior ally or the party protected has not expreſsly 
renounced the right of entertaining connexions and treat- 


$58. 
An unequal al- 
liance nor the 
treaty of protec- 
tion does not 
take away this 
right. 


ing with other powers, it neceſſarily retains that of ſending 


or receiving miniſters. The like is applicable to ſuch vaſ- 
fals and tributaries as are no ſubjes (Book I. Sect. 7. 8.). 


What is more; this right may even belong to princes or 


communities though not ſovereigns. For the rights; the aſ- 
ſemblage of which conſtitutes full ſovereignty are not indivi- 
ſible, and if, by the conſtitution of the ſtate, by the conceſ- 


lion of the ſovereign, or by reſervations which the ſubjects: 8 


have made with him, a prince or community is poſſeſſed of 


$.59- 
of the right of 
princes and 
ſtates of the 
empire in this 


any one of the rights uſually peculiar; to the ſovereign 
done, this prince or community may exerciſe it, and avail | 


himſelf 


 [Bookty, 


| himſelf of it in all its effects anda its conſequences, m-. 


tural or neceſlary, unleſs they have been formally excepted, 


to carry their 


Though the princes and ſtates of the empire hold of the 


emperor or empire, yet in many reſpects are they ſovereigns, 


and as the conſtitutions of the empire ſecure the right to them 


of treating with foreign powers and contracting alliances 
with them, they inconteſtably have alſo that of ſending and 
receiving public miniſters. This, when they have beenable 
laims very high, the emperors ſometimes 
have diſputed with them, or infiſted that at leaſt the exer- 
Ciſe of it ſhould be ſubmitted to their ſupreme authority; 


-.: pretending that their permiſſion was neceſſary. But ſunce 
35 the peace of Weſtphalia, and the imperial capitulation, the 


princes and ſtates of Germanꝝ have found means to maig- 


tain themſelves in the poſſeſfon oß this right, and they 


5 60. 
of cities having 
the right of re- 
eciving 23 


have ſecured to themſelves ſo many others, that the empire 
is now conſidered as a republic of ſovereigns. . 
It is the ſame with regard to ſubject cities, 5 
acknowledged to be ſuch, and yet hays a right of receiving 
miniſters of foreign powers, and of ſending deputies to 
them: becauſe they have a right of treating with them. 
On this the whole queſtion depends for who has a right 


to the end, has a right to the means, It would be 


abſurd to acknowledge : a ri ight of negotiating and treating, 
and to conteſt the neceſſary means of doing it. The cities 


of Switzerland, Neufchatel, and Bienne, having the right of 


banner, have thereby the right of treating with foreign 
powers, though theſe cities are under the dominion, of a 


prince. For the right of banner or of arms comprehends 


that of granting ſuccours of troops , provided it be not 


_ | contrary to the prince's ſervice, If theſe cities may grant 


troops, ſurely they may receive the demand made to them 
by a foreign prince, and treat of conditions. They may 
likewiſe depute ſome perſon to him for this purpoſe, or re 
ceive his miniſters. And as they have at the ſame time 


See che hiſtory. of the Helyetic Confederacy, by M. 52 wenn, 
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the adminiſtration of the police, they can eammand re- 

ſpect to ſueh foreign miniſters, as come to them. m. 

we ſay of the rights of theſe cities is confirmed by an an- 

cient and conftant practice. However eminent and extra- 

ordinary ſuch' rights are, they will not be thought ſtrange, 

if it be conſidered that theſe very cities were poſſeſſed of 

great privileges, though at the ſame time their princes 

themſelves held of the emperor, or of other lords, who were 

immediate vaſſals of the empire: when they threw off the 

yoke, and put themſelves in a perfect independency, the | | 
conſiderable towns of their territories made their conditi- 5 1 
ons, and inſtead of rendering their ſituation worſe, it was 
very natural for them to take advantage of junctures for 

rendering it {till more free and happy. Sovereigns cannot 

now proteſt againſt the conditions on which thoſe towns 

conſented to follow e and er an their 

Sing” 

Viceroys and governors in chief of a remote province 561. 
have frequently a right of ſending and receiving public Miniſters of 
miniſters; but they a& in the name and by the authority as 
of the ſovereign whom they repreſent, and whoſe rights 
they exercife, This intirely depends on the wilt of their 
conſtituents. The viceroys of Naples, the governors of 
Milan, the governors-general of the nn for Spain, 
were inveſted with this power. | 

The right of embaſſy, like all other rights of 8 562. 
reſides ſolely in the nation as its principal and primitive Miniſter wi en 
ſubject. In the interregnum, the exerciſe of this right during an inter» 
returns to the nation, or devolves to thoſe whom the laws num. 
have inveſted with the regency of the ſtate. They may 

ſend miniſters in the ſame manner as the ſovereign uſed 
to do, and theſe miniſters have the ſame right as thoſe of 
the ſovereign had. On the vacancy of the throne, the re- 
public of Poland ſends ambaſſadors, and would not ſuffer 
that they ſhould be treated with leſs regard and conſidera- 
tion than thoſe ſent when it has a 8 Cromwell effec- 
oy 
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tually maintained the ambaſſadors. of England in the ſame 
rank and regard as hes ws wee; ſent by bs aut] 

of kings. TLDs 58 4 

563. Such ee the Ps of tin; 2 a fovercign a attempti 
ee e eg to hinder another from ſending and receiving le 
the right of em- miniſters, does him an injury, and offends againſt the 
5 law of nations. It is attacking a nation in one of its moſt 
55 valuable rights, and oppoſing what nature herſelf gives to 
every independent ſociety; it is breaking the bands by which 

nations are united, and offending them all. 

586. But this is to be underſtood only in a time es war 
rains. introduces other rights. It allows. us to cut off from a 
in time of war. enemy all his reſources, to hinder him from ſending mi- 
niſters to ſolicit aſſiſtance. There are even occaſions when 
the miniſters of a neutral nation going to an enemy, may 
be refuſed a paſſage. There is no obligation of ſuffering 
them to carry to him perhaps ſalutary informations, aud 
to concert meaſures for aſſiſting him. This admits of no 
Aa cqubt, for inſtance, incaſe of a beſieged town. Noright 
ceuan authorize the miniſter of a neutral power, nor any 
bother perſon whatſoever, to go into it without the beſieg - 
ers leave; but to prevent offence, good reaſons muſt be 
given to ſovereigns for this refuſal of letting their mini. 
ters paſs, and with ſuch they are to. be. ſatisfied, if they 
are diſpoſed to continue neutral. Paſſage is even ſome- 
times refuſed: to ſuſpected miniſters in critical and dubious 
junctures, though there be no open war, But this js a deli- 
cate proceeding, and if not juſtified by reaſons intireh 


p 2 r upture. my 
** 8 4 * As nations are obliged to correſpond together, attend to 
of a frm" the propoſals and demands made them, to maintain a 
' powertobe free and ſafe way of explaining themſelves and adjuſting 

ved. : 

| the differences; a ſovereign cannot, without very parti- 
cular reaſons, refuſe admitting ani hearing the miniſter of 
a friendly power, or of one with whom he is at peace. 


} 


fatis factor y, produces an acrimony which eaſily produce | 
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But in caſe there are conic for not admitting him into 
the heart of the country, he may appoitit a place on the 


frontiers, notifying that he will ſend proper perſons for 


hearing his propoſals, and there the foreign cor: is to 
ſtop : it is ſufficient that he is heard. e 


The obligation does not go ſo far as to ſuffer at all f times 


perpetual miniſters, who are deſirous of reſiding with a 
ſovereign, though they have nothing to negociate. It is natu- 


ral, indeed, and very agreeable to the ſentiments which na- 


tions owe to each other, that theſe reſident miniſters, 
when'there is nothing to be feared from their ſtay, ſhould 
be friendly received: but if there be any ſolid reaſon againſt 
this, what is for the good of the tate ought unqueſtion- 
ably to be preferred; and the foreign ſovereign canont take 
it amiſs if his miniſter who! has concluded the affairs of 


his commiſſion, and has no other affairs to negotiate, be 


% 


defired” to depart. The cuſtom of keeping every where 


miniſters continually reſidenty-is now ſo ſtrongly eſtabliſhed, 


that the refuſal of a conformity to it would without very 


good reaſons, give offence. Theſe reaſons may ariſe from 
particular conjuridtutes; but there are alſo common rea- 


ſons always ſubſiſting, and ſuch as relate to the conſtitu- 


tion of a government and the ſtate of a nation. The re- 
publics have often very good reafons of the latter kind, 
to excuſe themſelves from conti nually ſuffering foreign 
miniſters, who corrupt the citizens, in order to gain them 
over to their maſters, to the great prejudice of the repub- 
lic, and fomenting of the parties, &, And ſhould they 
only diffuſe among a nation, formerly plain, frugal, and 


virtuous, a taſte for "Juxilfy, avidity for money, and the 


manners of courts, theſe would be more than ſufficient for 


wiſe and provident rules to diſmiſs them. The Poliſm | 


government is not fond of reſident miniſters among them, as 
indeed their practices with the members of the Diet have 


given but too many reaſons for keeping them at a diſtance | 


from it, In the * 1666 a nuncio openly complained 


A 
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How miniſters 
of an enemy are 
w be admivtcd. 


$ 68. 
Whether ai. 
ters may be 
received from 
or ſent to an 
uſurper. 
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bezzes the whole diet, that tbe French embaliorprolinget 
ä his ſtay i in Poland without any neceſſity, and that he ought 


to be looked on as a ſpy: others in 1688, moved for a law 


wo'fix the term an embalſador . n 


the kingdom. „ 

Tue greater the eta of 55 war are, he more it i 
Lab: on nations to preſerve means for putting an end 
to it. This produces a neceſſity, that even in the midſt of 
hoſtilities, they may be at liberty reciprocally to ſend mi- 


niſters for making overtures of peace, or ſome propoſals 


for bating the rage of war. The miniſters of an enemy 
cannot indeed come wi ithout permiſſion z accordingly a 
paſſport or ſafe· conduct as aſked for him, either "rough the 


intervention of a common friend, or by one of thoſe meſ- 
ſengers whom the laws of war protect, and of whom we 
ſhall ſpeak in the ſequel; I mean a trumpet or drum. It 
muſt likewiſe be owned, that on ſolid reaſons, the ſaſe- 
conduct may be refuſed, and the miniſter not admitted. 


But this freedom, which is founded on the care every na- 


tion owes to its ſafety, does not hinder but that it may be 


laid down as a general maxim, that we are not to refuſe 
admitting and hearing an enemy's miniſter: that is, that 


war alone, and of itſelf, is not a ſufficient reaſon for re- 


fuſing to hear every propoſal coming from an enemy. To 
warrant ſuch refuſal there muſt be ſome particular and 
well-grounded reaſon; as for inſtance, a reſonable fear, 
a fear juſtified by the very conduct of an inſidious enemy, 


which ſends its miniſters to make propoſals, only with a 
view of making diviſions among allies, of lulling them aſleep 


with appearances of peace, a pedng on them. 
Before I cloſe this chapter it will be proper to examine 
a ; queſtion, famous for being often debated, whether foreign 
nations may receive embaſiadors and other miniſters of an 
e and ſend ſuch miniſters to him. : Here foreign 
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powers; if the advantage of their affairs invites them to it, 


follow poſſeſſion: there is no rule more certain, or more 
agreeable to the law of nations and the independency of 
them. As foreigners have no right to interfere in the do- 
meſtic concerns of a people, they are not obliged to can- 
vaſs and inſpect its ceconomy in thoſe particulars, or to 
weigh either the juſtice or injuſtice of them. They may, 


if they think proper, ſuppoſe the right to be annexed to 


the poſſeſſion. When a nation has expelled its ſovereign, 
the other powers which are not willing to declare againſt; 
it, and would not draw on themſelves its arms or enmity, 


conſider that nation as a free and ſovereign ſtate, without 


taking on themſelves to determine whether it has acted 


juſtly in withdrawing from the allegiance of ſubjects and 


dethroning the prince. Cardinal Mazarine received Lock - 


hart, who had been ſent as embaſſador from the republic 


of England, and would neither ſee king Charles the 


Second, nor his miniſters. If a nation, after driving out 


its prince, ſubmits to another, or changes the order of 
ſuuceſon, and acknowledges a ſovereign to the prejudice 


of the natural and appointed heir; foreign powers may 


here likewiſe conſider what has been done as legal: it is 


no quarrel or buſineſs of theirs. At the beginning of the 
laſt century, Charles Duke of Sudermania having obtained 


the crown of Sweden, to the prejudice of Sigiſmund King 
of Poland his nephew, was ſoon acknowledged by moſt 
ſoyereigns. Villeroy miniſter of Henry the IVth King 
of France, at that court, in a memoir of the 8th of April 
1608, plainly ſaid to the preſident Jeannin, All theſe rea- 
ſms and conſiderations ſhall not hinder the king from treat- 
ing with Charles, if he finds it to be his en, and that 
ef his kingdom. 

This was arguing ſenſibly. The King of 1 was 


neither the judge nor the guardian of the Swediſh nation, 


that he ſhould, againſt the good of his own Kingdom, re- 


ſuſe to inowleJge the King which Sweden had choſen, 
| under 
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underpretencethat a t a competi tor termed Charles an uſurper. 


HFlad it even been done with e e not come under 
the cognizance of foreigners. "TR 


© Therefore, when foreign powers have viel the mi- 
niſters of an uſurper, and ſent theirs to him, the lawful 
prince, on recovering his throne, cannot complain of theſe 
meaſures as an injury, nor juſtly make them the cauſe of 
a war, provided theſe powers have not gone farther, nor 


furniſhed any ſuccours againſt him. But to acknowledge 


the prince dethroned, or his heir, after a ſolemn acknow- 


I:dgment of him who fills his place, is doing wrong to the 


latter, and declaring againſt the nation who has choſen 
him. Such a ſtep which had been taken in favour of 
James the IId's ſon, King William the IIId, and the 
Engliſh nation alledged, as one of the principal reaſons of 
the war which England ſoon after declared againſt France. 


All the blandiſhments and all the proteſtations of Lewis 


XIV. were of no weight: the Engliſh' accounted the 
acknowledgement of James's ſon as King of England, 
Scotland, and Ireland, by the title of James the IIId, an 

outrage and injuſtice both to the king and the nation. 
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Yr the 258 Orders of public Mini n ters, of the NOW OR 8 


tive Charafter, and of the Honours due to Aini ifters. | 


"NT IENTLY ſcarce any der than one order « 
public miniſters was heard of ; theſe were in Latin 
termed Legati, which has been rendered by the word am- 
baſſador, but courts becoming more proud, and conſequent- 
ly more difficult on the ceremonial part, eſpecially it was 
thought neceſſary to extend the repreſentation of the mi- 
niſter to the dignity of his maſter; and for avoiding difſi- 
culties, perplexities, and expence; commiſſioners of a leſs: 


exalted rank came to be employed on certain occaſions (per- 


haps of this the firſt example was ſet by Lewis XI. king of 
France.) Thus ſeveral orders of miniſters being eſtabliſh- 
ed, more or leſs dignity was annexed: to their character, 
and proportionate honours were required for them. 
Every miniſter in ſome meaſure repreſents his maſter, 
as every attorney or mandatoty repreſents his conſtituent, 
but this repreſentation relates to the affairs of his office; 
the miniſter repreſents the ſubject in whom reſide the 
rights which he is to exerciſe, preſerve, and aſſert, the 
rights which he is to treat of in the maſter's ſtead. In the 


generality, and for the eſſential part of affairs, ſuch repre- 


ſentation is admitted as an abſtract from the dignity of the 
conſtituent. Afterwards ſovereigns would be repreſented 


not only i in their rights and to ſettle their affairs, but like- 


wiſe in their dignity, their grandeur, and pre-eminence z 
unqueſtionably this cuſtom was derived from ſome ſignal 
occaſions, and ceremonies, as marriages, for which ambaſ- 
ſadors are ſent. But ſuch ſublime degree of dignity in the 
miniſter is very inconvenient to buſineſs, often occaſioning 
difficulties and conteſts. This has introduced the ſeveral 
OE OOO and the different degrees of repre- 

ü . ſentation. 


569. 
Origin o che 
ſeveral orders 


of e ee 


870. 
Of the repreſen- 


tative character. 


ſentation. "Cuſtom as eſtabliſhed three principal degrees, 

The repreſentative Character, ſo called by way of excellence, 

is the power reſident in the miniſter of repreſenting his 
maſter even in his yery perſon and dignity. 

$ 71. | The repreſentative character, ſo termed by way G. ex- 

Of ambaſſadors, cellence, or in diſtinction from other kinds of repreſentati- 

ons, conſtitutes the miniſter of the firſt rank, the ambaſſa- 

dor. It places him above all other miniſters, who are not 


— 


0p _ tering into competition with the ambaſſador. At preſent 
there are ambaſſadors ordinary and extraordinary; but this 
is no more than an accidental diſtinction, and relative to 
the ſubject of their miſſion. Vet almoſt every- where ſome 
difference is made in the treatment of theſe different am- 

E 9r45 This is merely matter of cuſtom. 
$ 72. ' Envoys are not inveſted with the repreſentative charac- 
Of enen. ter; properly ſo called, ot in the firſt degree. They ae 
miniſters of the ſecond rank, on whom their maſter was 
willing to confer a degree of dignity and regard, which 
without being on a level with the character of an ambaſſa- 
| hay immediately follows it, as ſuperior to every other, 
There are alſo Envoys ordinary and extraordinary, and the 
intention of princes manifeſtly is, that the latter be moſt 

regarded. This likewiſe depends on cuſtom. 


973. 
e on © ance of the miniſter's ſtay, and it is frequent in hiſtory for 
ambaſſadors in ordinary to be ſtiled only reſidents. But ſince 
the eftabliſhment of different orders of miniſters, the name 
of reſident has been limited to minifters of a third order, to 
the character of which general practice has annexed a leſſer 
degree of regard. The reſident does not repreſent the 
prince's perſon in his dignity, but only in his affairs. His 
repreſentation i is in reality of the ſame nature as that of the 
envoy: and he is accordingly, together with the envoy, 
often termed a miniſter of the ſecond order; and the pub - 

lic miniſters are diſtinguiſhed only into two claſſes : mw 


/ 


ml 
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. inveſted, with the fame character, and precludes their en- 


The word Refident formerly only related to < continu- 
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ſadors who have the repreſentative character, ſo wi by 5 


way of excellence, and all the miniſters d are not inveſt- 


diſtinction, and indeed the only eſſential. 


Laſtly, a cuſtom ſtill more modern, has erected a new 


kind of miniſters without any particular determination of 
character. Theſe are called ſimply miniſters, to indicate 
. that they are inveſted with the general quality of a ſove- 
WH -reign's mandatories, without any particular aſſignment of 
rank and character. It was likewiſe the puns | 

mony which gave riſe to this novelty. 'Uſe had eſtabliſhed 


t 
8 
0 diſtinct treatment for an ambaſſador,” an envoy, and a refi- _ 
. dent. Difficulties betwixt miniſters of the ſeveral princes 
- 


often aroſe on this head, and eſpecially about rank. In or- 


der to avoid all conteſt on certain critical occaſions, when 


fa ,they might be apprehended, it has been judged proper to 
K ſend miniſters, without giving them any of theſe known 


1 characters; ſuch are not ſubjected to any ſettled ceremony, 


ch and can pretend to no particular treatment. The miniſter 


* repreſents his maſter in a vague and indeterminate manner, 
1 wnich cannot be equal to the firſt degree, and conſequent- 
he ly makes no difficulty of yielding to an ambaſſador. He is 


intitled to the general regard due to a perſon of confidence, 


he has all the rights eſſential to the character of a public 
miniſter. .This indeterminate quality is ſuch that the ſo- 
vereign may give it to one of his ſervants on whom he 


other hand, it may be accepted by a man of rank, who 
would not ſubmit to the rank of reſident, and acquieſce in 
the treatment at preſent allotted to that ſtation. There are 
alſo miniſters plenipotentiaries, and of much greater diſtinc- 
tion than ſimple minifters. Theſe neither have any. parti- 
cular attribution of rank and character, but by cuſtom are 


vith the envoy extraordinary. e Vn 
| X x 2 we 


: ed with that eminent character. This wy moſt necefſary ; 


to whom the ſovereign commits the care of his affairs, and 


would not confer the character of ambaſſador : and, on the | 


now placed immediately after the orgs, or on n alevel 


Of miniſters. 


e 


8 

| Of conſuls, A- 
gents, deputies, 
Ec. 


yo 
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We have ſpoken. of conſuls in the article of commerce 
(Book IL Sect. 34+). Formerly-agents-were a kind of pub- 


lic miniſters; but. | in the. preſent increaſe and pofuſion of 


titles, this i is given to mere commiſſioners appointed by 
princes for their private affairs, and who not unfrequenti⸗ 


= ce ſubjects of the country where they reſide. They ae 
9 not public miniſters, and conſequently not under the pro- 


tection of the law of nations. But a more Fab pro- 
tection is due to them than to other foreigners or citizens, 
and ſome regard i in conſideration of the prince whom they 


| ſerve. If this prince ſends an agent with credentials, and 


for public affairs, the agent from that time becomes a pub- 
lic miniſter: the title makes no alteration. This is likewiſe 
applicable to deputies, commiſlaries, and others charged with 
Public affe, 

| Among the ſeveral characters eſtabliſhed bas 8 it 
is in the ſovereign's choice with which he will inveſt his 
miniſter; ; and the character of the miniſter is made known 
in the credentials which he delivers to the ſovereign to 
whom he i is ſent. 5 Letters of credence are the inſtrument 
which authorizes and eſtabliſhes the miniſter i in his charac- 
ter with the prince to whom they are. addreſſed. If this 
prince receives. the miniſter, he can receive him only in 
the quality attributed to him in his credentials. They are 
as it were his general letter of attorney, his mandate patent, 


mandatum manife tum. 5 


The inſtructions given to the miniſter « contain the maſ- 
ter's ſecret mandate, the orders to which the miniſter muſt 


| carefully conform, and which limit his powers. Here 


mightbe implied all the rules of the law of nature concern- 
ing the ſubject of the mandate, whether patent or ſecret. 


But as this more particularly concerns the ſubject of tres 


ties, we may the more properly exclude ſuch details. from 

this work, as by a very well-grounded cuſtom any engage- 
ments which the miniſter ſhould enter into, are at preſent of 
no force among fovereigns, . ratiſied b y his principal. 


We 
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We have ſeen above that every ſovereign, and even eve- 3. 
ry body- politic, or every perſon who has a right to treat —— 2 
with foreign powers, may alſo ſend ambaſſadors: See the isdors. 
foregoing chapter. As to fimple miniſters or mandatories 
conſidered in general as charged with affairs, and furniſhed 55 
with powers from thoſe who have a right of treating, this 
admits of no difficulty. The rights and perogatives of mi- 
niſters of the ſecond order are ſtill granted to miniſters of 
any ſovereign ſtate; potent monarchs indeed deny ſome 
petty ſtates the right of ſending ambaſſadors; but let us ſee 
with what reaſon. According to the uſage generally re- 
ceived, the ambaſſador is a public miniſter repreſenting 5 
the perſon and dignity of a ſovereign; and this repreſenta- of 
tive character procures him particular honours. Great 
princes make a difficulty of admitting an ambaſſador of a 
ſmall ſtate, from a repugnancy of paying him ſuch diſtin- 
guiſhed honours. But it is manifeſt that every ſovereign 5 
has an equal right of cauſing himſelf to be repreſented, no 
leſs in the firſt, than in the ſecond or third degree. Be- 
ſides, in the ſociety of nations a diſtinguiſhed conſideration 
is due to the ſovereign dignity. We have ſhewn (Book II. 

Ch. III.) that the dignity of independent nations is eſſenti- 
ally the ſame; that a ſovereign prince; though weak, is a 
ſovereign independent, and equal to the greateſt monarch, 
as a dwarf is not leſs a man than a giant, though indeed 
the political giant makes a greater figure in the general ſo- 
ciety than the dwarf, and on this account more reſpect and 
ſignal honours are paid to him. It is evident then that 
every prince and every ſtate has a right of ſending ambaſ- 
fadors, and that to oppoſe it in ſuch right is a very great 
injury; it is conteſting its ſovereign dignity. And if it has 
this right, its ambaſſadors cannot be denied thoſe regards 
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and honours which cuſtom particularly afligns to the re- 


preſentative of a ſovereign. The King of France receives 
no ambaſſadors from the Princes of Germany, as refuſing 
to their miniſters” the honours annexed to the firſt degree. 

of | 


Of Lb, 


due to ambaſſa- 


of nn yet he admits e e 1 the 
princes of Italy. The reaſon ipretended for this is, n 
the latter are more perfectly ſovereigns than the former, as 


not holding in a like manner from the authority of the em- 


peror or the empire, though feudatories of it. Vet the 


emperors claim the ſame rights over the princes of Italy, as 


over thoſe of Germany. But France ſeeing that the for- 


mer do not make one body with Germany, nor aſſiſt at the 


diets, countenances their abſolute independence, in order as 


much as poſſible to detach them from the empire. 


1 ſhall not here enter into a detail of the honours the 
and actually paid to ambaſſadors : theſe depend merely on 
inſtitution and cuſtom: I ſhall only obſerve, in genera, 


that they are intitle: to thoſe civilities and diſtinctions 


which uſe and good manners have appointed, as expreſſions 
of the conſideration ſuitable to the repreſentative of a ſo- 


vereign. And it muſt be obſerved here, with regard to 


things of inſtitution and cuſtom, that when a practice is 


ſo ſettled as to give a real value to things indifferent in their 
nature, and a fixed ſignification according to the manners 


and ulages, the natural and neceſſaty law of nations neceſ- 


ſarily requires that regard ſhould be had to ſuch inſtitution; 


and to behave in ſuch things as if they had in themſelves 
the value which has been annexed to them. For inſtance, 


according to the uſage throughout Europe, it is a peculiar 


right for the ambaſſador to wear his hat before the prince 
to whom he 1s ſent. 'This right expreſſes that he is ac- 
knowledged the repreſentative of a ſovereign ; to refuſe it 
therefore to the ambaſſador of a ſtate truly independent, 


would be an injury to the ftate, and in ſome meaſure de- 
grading it. The Switzers, who formerly underſtood war 
better than the uſages or forms of courts, and little mindful 


of what was mere ceremony, having on fome occaſions 


permitted themſelves to be'treated in a manner little ſuita- 


ble to the dignity of the nation; their ambaſſadors, in 1663, 


ſuffered the King of France, and the nobles of his court, | 


to 
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to cafali them thoſe. hrs which cuſtom has _— 


eſſential to the ambaſſadors of ſovereigns, and particularly 


that of being covered before the king at their audience. 


Some who knew better what, they owed to the glory of 
their republic ſtrongly inſiſted on this eſſential and a 


tinctive honour, but. it was carried by a majority, and, at 
length, all yielded, on being aſſured thak the ambaſſ lor 
of the nation had not covered himſelf before Henry the 


IVth. Allowing the fact to be true, the. reaſon was not 
unanſwerable, The Switzers might reply, that in Henry "Ti 


time their nation was ſolemnly acknowledged free and 


independent of the empire, as in 1648, by the treaty of 
Weſtphalia. They might have ſaid, that though their pre- | 
deceſſors had been wanting in a proper ſupport of wen | 
nity of. their ſovereigns, that groſs over-ſlight was no obli- 
gation on their ſucceſſors to commit the like. At cede, 


as the nation knows. better, and is more attentive to thoſe 


kind of things, it will not fail to maintain its. dignity. 
Any other extraordinary honours paid to its ambaſſadors 
will not be able to blind it ſo far as to oyerlook that which 


cuſtom has rendered efſential. When Lewis XV. came 


into Alſatia in 1744, the Helvetick body declined ſending 
ambaſſadors to compliment him according to cuſtom, 


without knowing whether their ambaſſadors would be al- 
lowed to wear their hats: and on the refuſal of this juſt 
demand, none were ſent. Switzerland may reaſonably 


hope that his moſt Chriſtian majeſty will no longer inſiſt 
on a claim which does not heighten the luſtre Dn, 


but eee and faithful alles. 
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4 * RESPECT due to reien ſhould refleR on the 
. repreſentatives, and chiefly on their ambaſſadors, 


as repreſenting his maſter's perſon in the firſt degree, 


"Whoever affronts or injures a public miniſter commits 2 


crime the more deſerving a ſevere puniſhment, as thereby 
the ſovereign and his country might be brought into great 


difficulties and trouble. It is juſt that he ſhould" be pu- 


niſhed for his fault, and that the ſtate ſhould, at the ex- 


pence of the delinquent, give a full ſatisfaction to the ſove- 
reign aftronted in the perſon of his miniſter. If a ſove- 
reign miniſter offends a citizen, the latter may oppoſe 
him without departing from the reſpect due to the charac- 
ter, and give him a leſſon which ſhall both efface the 
ſtain of the outrage and expoſe the author of it. The 
perſon offended may further prefer a complaint to his 
ſovereign, who will demand of the miniſter's maſtera juſt 
ſatisfaction. The great concerns of the ſtate forbid a 
citizen on ſuch occaſions, to entertain thoſe thoughts of 
revenge, which the point of honour might ſuggeſt, though 
_ otherwiſe allowable. Even, according to the maxims of 
che world, a gentleman receives no diſgrace by an affront 
for which it is not in his e, of himſelf, R 
0 . 

-. The neceſſity and ri ight of embaſſies being eſtabliſhed 
(See Chap. V. of this Book) the perfect ſecurity, the in- 
violability. of ambaſſadors and other miniſters, is a certain 


- conſequence of it; for if their perſon be not defended 


from violence of every kind, the right of embaſſies becomes 
n and the ſucceſs r N A as to ” 
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end is a right to the neceſſary means. Embaſſies then 
being of ſuch great importance in the univerſal ſociety of 


nations, and ſo neceſſary to their common well-being, the 


perſon of miniſters charged with this embaſly is to be 
ſacred and inviolable among all nations (See Book. II. Sect. 
218.). Whoever offers any violence to an ambaſſador, or 

any other public miniſter, not only injures the ſovereign 
whom this miniſter repreſents, but he alſo hurts the com- 


mon ſafety and well-being of nations: he becomes guilty 1 


of an atrocious crime towards the whole world. 
This ſafety i is particularly due to the miniſter, 3 the 
ſovereign to whom he is ſent. Lo admit a miniſter, to 


acknowledge him in ſuch quality, is engaging to grant him 


the moſt particular protection, and that he ſhall enjoy all poſſi- 


ble ſafety. A ſovereign is indeed to protect every perſon 
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within his dominions, whether native or foreigner, 2 


ſhelter him from violence, but this attention is in a higher 


degree due to a foreign miniſter. A violence done to a 


circumſtances, the prince may pardon: but if done to a 


public miniſter, it is a erime of ſtate, an offence againſt 
the law of nations. A pardon of this does not depend on 


the prince, in whoſe country the crime has been commit- 


private perſon is a common. treſpaſs, which, according to 


ted, but on him who has been offended in the perſon of 
his repreſentative. However, if the miniſter has been in- 


{uled by perſons ignorant of his character, the fault does 


not affect the law of nations; but comes within the caſe of 
common treſpaſſes. Some diflolute young fellows in a 


town of Switzerland having, in the night time, inſulted 
the Engliſh miniſter's houſe, not knowing who lived there, 
the magiſtracy ſent a meſſage to the miniſter to know what 
ſatisfaction he required. He wiſely anſwered, that it was 


the magiſtrates concern to vindicate the public as they 


ſhould judge proper, but as for himſelf he required nothing, 
not thinking himſelf affronted by perſons who could have 
no n on 5. as not e his houſe. Another 
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* 
- RESPECT. due to foverbigns ſhould reflect on their 
. repreſentatives, - and chiefly on their ambaſſadors, 
as e eee his maſter's perſon in the firſt degree. 
| | Whoever affronts or injures a public minifter commits 2 
crime the more deſerving a ſevere puniſhment, as thereby 
the ſovereign and his country might be brought into great 
difficulties and trouble. It is juſt that he ſhould" be pu- 
niſhed for his fault, and that the ſtate ſhould, at the ex- 
| pence of the delinquent, give a full ſatisfaction to the ſove- 
reign affronted in the perſon of his' miniſter. If a fove- 
' reign miniſter offends a citizen, the latter may oppoſe 
him without departing from the reſpect due to the charad- 
ter, and give him a leſſon which ſhall both efface the 
Rain of the outrage and expoſe the author of it. The 
perſon offended may further prefer a complaint: to his 
ſovereign, who will demand of the miniſter's maſter a juſt 
ſatisfaction. The great concerns of the ſtate forbid a 
citizen on ſuch. occaſions, to entertain thofe thoughts of 
revenge, which the point of honour might ſuggeſt, though 
otherwiſe allowable. Even, according to the maxims of 
the world, a gentleman receives no diſgrace by an affront 
for which. it is not ane ROOT! of himſelf, t e 
ſatisfaCtion. 5 
The neceſſity and ri icht of embaſlies being eſtabliſhed 
(See Chap. V. of this Book) the perfect ſecurity, the in- 
voiolability of ambaſſadors and other miniſters, is a certain 
| conſequence of it; for if their perſon be not defended 
From violenceof every kind, the right of embaſſies becomes 
precarious, and the ſucceſs very uncertain. A right * 


* 
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end is a right to the. neceſſary means. Embaſſies then 7 
being of ſuch great importance in the univerſal ſociety of 
nations, and ſo neceſſary to their common well-being, the 


perlon of miniſters charged with this embaſly is to be 
facred and inviolable among all nations (See Book. II. Sect. 
218.). Whoever offers any violence. to an ambaſſador, or 


any other public miniſter, not only injures the ſovereign 


whom this miniſter repreſents, but he alſo hurts the com- 
mon ſafety and well-being of nations : he becomes guilty: 
of an atrocious crime towards the whole world. 
This ſafety is particularly due to the miniſter, 8 the 
ſovereign to whom he is ſent. To admit a miniſter, to 
acknowledge him in ſuch quality, is engaging to grant him 
the moſt particular protection, and that he ſhall enjoy all poſſi- 
ble ſafety. A ſovereign is indeed to protect every perſon 


ſhelter him from violence, but this attention is in a higher 
degree due to a foreign miniſter. A violence done to a 


private perſon is a common treſpaſs, which, according to 


circumſtances, the prince may pardon: but if done to a 
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within his dominions, whether native or foreigner, * 


public miniſter, it is a crime of ſtate, an offence againſt 


the law of nations. A pardon of this does not depend on 
the prince, in whoſe country the crime has been commit- 


ted, but on him who has been offended in the perſon f 


his repreſentative. However, if the miniſter has been in- 
ſuled by perſons ignorant of his character, the fault does 
not affect the law of nations; but comes within the caſe of 
common treſpaſſes. Some, diſſolute young fellows in a 
town of Switzerland having, in the night time, inſulted 
the Engliſh miniſter's houſe, not knowing who lived there, 
the magiſtracy ſent a meſſage to the miniſter to know what 
ſatisfaction he required. He wiſely anſwered, that it was 
the magiſtrates concern to vindicate the public as they 
ſhould judge proper, but as for himſelf he required nothing, 
not thinking himſelf affronted by perſons who could have 
no Alen on potty as not nes his houſe. Another 
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REPS circumſtance in the protection of foreign miniſ- 


ters is this: According to the wretched maxims introduced 
by a falſe point of honour, a ſovereign is under a neceſſity | 
of ſhewing indulgence towards a perſon wearing 4 word, 


who inſtantly revenges an affront done to him by a private 
perſon; but violent proceedings can never be allowed of, 
or excuſed againſt a public miniſter, unleſs the latter by 
beginning and urging the violence, fouls Ty” me: other 
under a neceflity of defending himſelf. _ 

Though the miniſter's character does 1 not hooks de- 
clared in its whole extent, and thus does not ſecure to him 


the enjoyment of all his rights till he is acknowledged and 


admitted by the ſovereign to whom he delivers his ere- 


dentials; yet, on his entering into the country vhither he 


| fafe for him to come. Till he has had his audience of 


88 
What is 4. to 
them in coun- 
tries thro* which 
they paſs, 


is ſent, and making himſelf known, he is under the pro- 


tection of the law of nations; otherwiſe it would not be 


the prince, he is on his word to be conſidered as a mi- 
niſter; and farther, beſides notice of it, uſually ſent by 
letters in cafe of doubt, the miniſter is oy with 
paſſports, certifying his character. 

Theſe paſſports ſometimes become neceſſary to him in 
the countries through which he paſſes in his way to the 
place of his deſtination; and, when it is neceſſary for 
procuring the reſpe& and honour due to him, he produces 
them. Indeed that prince alone to whom the miniſter is 


ſent, is under a particular obligation that he ſhall enjoy al 


the rights annexed to his character: yet the others through 


whoſe dominions he paſſes, are not to deny him thoſe 
regards to which the miniſter of a ſoverign is intitled, and 
which nations reciprocally owe to each other. They eſ⸗- 
pecially owe him an intire ſafety. To inſult him would 
be injuring his maſter, and the whole nation; to arreſt 
him and offer violence to him, would be hurting: the right 
of embaſſy, which belongs to all ſovereigns (Sect. 57. 63.) 
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3 to N of the murder of his ambaſſadors 
Rincon and Fregoſa, as an horrible crime! againſt public 
faith and the law of nations. Theſe two perſons deſtined 
the one to Conſtantinople, and the other to Venice, having 
embarked on the Po, were ſtopt and murdered, and in 
appearance by order of the governor of Milan*. The em- 
peror Charles the: Vth's negligence to diſover the author 
of the murder gave room to think that he had ordered it, 
or at leaſt that he had tacitly approved of the fat. And 


as he did not give any ſuitable ſatisfaction concerning it, 


Francis the Iſt had a very juſt cauſe for declaring war 
againſt him, and even demanding aſſiſtance of all other 
nations. For an affair of this nature is not a particular 

difference, or a litigious queſtion, in which each party wreſts 

law over to its ſide; it is the quarrel of all nations who are 

concerned to maintain as ſacred the right and means of 

communicating together, and treating of their affairs, If 

an innocent paſſage be due, even with intire ſafety, to a 

mere private perſon, much more is it due to the miniſter 
of a ſovereign who is going to execute his maſter's orders, 
and travels on the affairs of a nation. I ſay, an innocent 
paſſage, for the miniſters journey is juſtly ſuſpected, if a 
ſovereign has reaſon to apprehend that he will abuſe the 
freedom of coming into his country, for plotting ſomething 
againſt his ſervice, or that he is going to give intelligence 
to his enemies, or to ſtir up others againſt him. We have 
already faid (Sect. 64.) that a paſſage may be denied him ; 
but he is not to male-treat him, nor ſuffer any inſult to be 
offered to his perſon. Though he has not reaſon ſufficient 
for denying him a paſſage, he may take precautions againſt 
the ample uſe which the miniſter may make of it. "Theſe 
maxims the Spaniards found even in Mexico, and the 
neighbouring countries, The ambaſſadors were reſpected 
all along the road, but if they went out of the highway 


Memoirs of Martin du Belly, Book Ix. 
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they were to forfeit their ri 8 . A very wth reſervation, 
that ſpies might not be ſent under the name of amba. 
| fadors. Thus, at the famous congreſs of * Weſtphalia, 


- Whilſt peace was negociating - amidſt the dangers of war. 


and the noiſe of arms, the routs of the ſeveral couriers ſent 
or received by the plenipotentiaries were marked, and out 
of ſuch limits their paſſports were of na protection e. 

What we have ſaid concerns nations which are at peace 
with each otherr On the breaking out of a war, the ob- 
ligation of leaving the enemy in the free enjoyment of 
his right ceaſes; and, on the other hand, we are warranted 
in depriving him, weakening him, and reducing him to 


accept of equitable conditions. His men may alſo be at- 


tacked and ſeized wherever there is a right of exerciſing 
acts oſ hoſtility. Thus a paſſage may not only be reſuſed 
to the miniſters of an enemy ſent to other ſovereigns, but 


if chey undertake to paſs privately, and without permiſſion, 


into places belonging to their maſter's enemy, they are 
liable to be arreſted; and of this the laſt war furniſhes a 
ſig al inſtance. An ambaſſador of France going to Berlin, 
by the imprudence of his guides, took his way through a 
village within the electorate of Hanover, of which the 
ſovereign, the King of England, was at war with France. 
he was arreſted, and afterwards ſent over to England. As 
his Britannic majeſty had herein only made uſe. of the 


rights of war, neither the court of F rance nor that of 


Pruſſia complained about it. 

The reaſons, which render embaſſies neceſſary, al am- 
baſſadors ſacred and inviolable, are of no leſs force in time 
of war than in a profound peace. On the contrary the 
neceſſity and indiſpenſable duty of retaining ſome method 
of reconciliation and the reſtoration of peace, is a freſh 
reaſon why the perſons of miniſters, as inſtruments of 
the. reconciliatory conferences, ſhould be ſtill more ſacred 


d Solis's hifory of the conqueſt of Mexico, 
2 . $ ambaſſador. Book 148 17. 
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and cg Nomen legati, ſays Cicero: ufo; 2 
debet, quod non modo inter ſociorum jura, ſed etiam inter 


| boſtium tela incolume verſetur d. Accordingly the ſafety of | 


perſons bringing meſſages or propoſals from the enemy, is 


is not always the convenieney of procuring it by neutral 
perſons; this has been ſupplied by the eſtabliſhment of 


685 


one of the moſt ſacred laws of war Indeed the ambaſſador 
of an enemy is not to come without permiſſion, and as there 


certain privileged meſſengers for OO 1 from . 


enemy to enemy, in perfect ſafety. | 


TI mean heralds, trumpeters and drummers, ho by the 
laws of war, and thoſe of nations, ares on their making 
themſelves known, and keeping within the terms of their 
commiſſion; and the functions of their employment, 


587. 
Of heralds, 
trumpeters, and 
drummers. 


facred and inviolable. This muſt neceſſarily be, for ex- 


cluſive of what we have ſaid concerning the reſervation for 


reſtoring peace, there are in the very courſe of war, a 
thouſand occaſions, when the common ſafety and the ad- 


vantage of both parties require that they ſhould be able to 


ſend meſſages and propoſals. Heralds fugceeded the Ve. 


ciales of the Romans: At preſent they are grown out of 


uſe, drummers or trumpeters are ſent; and afterwards; 
according to the occaſions, miniſters or officers furniſhed 


with powers. Theſe drummers and trumpeters are ſacred 
and inviolable, but they are to make themſelves khown by 
the marks peculiar to them. Maurice Prince of Orange 


highly refented the garriſon of Yſendick firing on his 


trumpeter e; ſaying that they who violate the law of na- 
tions cannot be too ſeverely puniſhed. Other inſtances 
may be ſeen in Wicquefortz and particularly the reparatiori 


which the Duke of Savoy, as general of Charles the Vth's 


army, cauſed to be made to a French trumpeter, who had | 
been pulled off his horfe and ſtripped by ſoine German 


ſoldiers /. f 
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„ 10 the wars6f the Netherlands the Duke of Alva hanged 
eons * up 2 a trumpeter belonging to the Prince of Orange, laying, 
ns 05 . 5 that he was not obliged to allow lafety to a trumpeter ſent 
. bim by the chief of the rebels S. Certainly this fanguinary 


$ 89. 
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#-znittances | 


meſſages, and reciprocally ſend perſons of confidence, hoy, 
on theſe unfortunate occaſions, will they ever come wl 


commodation? The ſame Duke of Alva, in the war which 
the Spaniards afterwards made on the Portugueſe, whom 


obedience to him, to pretend that the enemies ſhould re- 


quite contrary manner, is carrying wars to the moſt cruel 


| and without leave, he ſhall be fired on. This conduct is 
not a violation of the laws of war, but is to be practiſed 
only for e reaſons; as it irritates the enemy and 


* 


ral, on this occaſion as on many others, violated the 
laws of war, which, as we have proved above (Book III. 
Chap. XVIII.) are to be obſerved even in civil wars. And 
unleſsboth parties car, with the greateſt ſafety, interchange 


of peace? what way is left for negociating a ſalutary a- 


they alſo termed rebels, cauſed the governor of Caſcais to 
be hanged, for firing on a trumpeter ſent to ſummon the 
place b. In a civil war, or when a prince takes arms for 
ſubduing a people which believes itſelf diſcharged from their 


ſpect the laws of war, whilſt he himſelf treats them in a 


extremes, and forming a ſeries of mutual repriſals; it i 
turning them into maſſacres without rule or meaſure, 
But as a prince may, on good reaſons, diſpenſe with 
himſelf from hearing and admitting ambaſſadors, the gene- 
ral of an army, or any other commander, is not always 
obliged to receive a trumpeter or drummer: for inſtance, 
if the goyernor of a lace apprehends that a ſummons may 
intimidate his garriſon, and raiſe thoughts of capitulating 
ſooner than is proper, he may unqueſtionably ſend notice 
to a trumpeter who is coming up, that he ſhould withdraw, 
and likewiſe declare that if he returns on the ſame cauſe, 
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pe us to be weld: by them with the greateſt rigour: 
To refuſe hearing a trumpet without alleging a good rea- 
ſon, is declaring a determined i intention of EE. on the 
war to the utmoſt extremit./ : . 

Whether a herald or a trumpeter be ice or a . 8 8 
ed, any thing which may be conſtrued an inſult is to be whic vt 
avoided towards him. This is a reſpect not only due to —— 
the law of nations, but likewiſe a prudentiab maxim. In avoided. 
1744, the Bailly de Givry ſent a trumpeter with an officer 
to ſummon the redoubt of Pierrelonge in Piedmont. The 
Savoyard officer who commanded in the redoubt, a brave 
man, but rough and hot, affronted at being ſummoned in 
a poſt which he thought tenable and ſecure, returned an 
anſwer reflecting on the French general. The officer, like 
a man of ſenſe, delivered it to the Bailly de Givry in the f 
preſence of the French troops. It ſet them in a flame, and | 
their natural courage being ſtimulated by the ardour of ye: 
venging an affront, they were not to be ſtopped; the attack 
proved very bloody; but their loſſes animated them the 
more, till at length they carried the redoubt: and thus the 
imprudent commandant was acceſſary to his own d the 
laughter of his men, and the loſs of his poſt. | 

The prince, the general of the army, and every com- For 
mander in chief within his department, have alone the 3 they ing 
right of ſending a trumpeter or drummer; and it is only be ſents 
to the commander in chief that ſuch meſſengers can be ſent. 

Should a general, beſieging a town, take upon him to ſend 

a trumpeter to any ſubaltern, to the magiſtracy, or the 
townſmen,- the governor might juſtly treat this trumpeter - 
8 a ſpy. Francis Iſt King of France, during the war with' 
Charles the Vth, ſent a trumpeter to the diet of the em- 
pire, then afſembled at Spires. The trumpeter wasſeized 
by order of the emperor, who threatened to hang him be- 
_ he was not ſent to him. But this was more than 


n Wicquefort ubi oy 


he 


[ f diet having a als even \ withous his cc 1 
ſent, to hear an enemy s overtures, that enemy might ſend 
a trumpet to it. On the other hand, a drummer or trum- 


peter from a ſubaltern is ſeldom received, unleſs for ſome 
particular end, depending on the preſent authority of this 


ſubaltern acting in his function. At the ſiege of Rhym- 


berg in 1598, a colonel of a Spaniſh regiment having for- 


got himſelf ſo far as to cauſe the place to be ſummoned, | 


ce governor ſent word to the drummer to withdraw, and 
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that ſhould any other drummer or trumpeter eo 


from a ſubaltern, a halter ſhould be his portion. 5 
The inviolability of a public miniſter, or the TR due 


to him more ſacredly and more particularly than any other 
perſon, whether foreigner or native, is not his only privi- 
lege; he is further, by the univerſal practice of nations, 
to enjoy an intire independeney from the juriſdiction and 
authority of the ſtate where he reſides. Some authors 


pretened that this independency is merely poſitive among 


nations, and will have it referred to the arbitrary law of 


nations, which owes its origin to the manners, the cuſ- 


toms, or particular conventions: they deny it to be ground- 


ed on the natural law of nations. Indeed the law of na- 
ture gives men a right of puniſhing thoſe who do them 
wrong; and conſequently impowers a ſovereign to puniſh 


a foreigner who diſturbs the public tranquillity, offends 


themſelves, or maletreats their ſubjects: it authorizes 
them to compel this foreigner to conform himſelf to the 
laws, and to behave properly towards the citizens. Butit 
is no leſs true, that the ſame natural law impoſes on all ſo- 
vereigns the obligation of conſenting to thoſe things. with- 


out which nations could not cultivate the ſociety nature 
has eſtabliſhed among them, correſpond together, nego- 
Ciate their affairs or adjuſt their differences. Now am- 


* en, Ibid, => + Video Wolf. Jus Gent. Sect. 10 59. 
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correſpondenee of nations.» But their 


2 ure x. . e HAMAS wank. 
miniſtry cannot at-. 
tain its deſigned end, unleſs inveſted with all the prero- 


gatives Which may ſecure the lawful ſuccels of it; and 


which are neceffary for the free, faithful, #nd fafe diſcharge _ 


of it. The ſame law of nations whereby they are obliged 


to admit foreign miniſters, manifeſtly obliges them likewiſe » 
rights neceſſary to 
therp, and all the privileges relative to the exerciſe of their 
functions. It is eaſy to conceive that independency muſt 


to admit thoſe miniſters, with all- the 


be one of theſe privileges, without it that privilege ſo ne- 
ceſſary to à public miniſter would be precarious and fluc- 
tuating. 


with a commiſſion diſagrezable to the prince to whom he 


is ſent. If this prince has any power over him, and eſpe- 


cially if his authority be ſorereign, how is it to be expect · 


ed that the miniſter can execute his maſter's orders with a 
proper freedom of mind, fidelity, and firmneſs, It is ne- 
ceſſary he ſhould have no 'ſnares to fear, that he cannot 
be diverted from his functions by any chicanery. He muſt 


have nothing to hope, and nothing to fear, fromthe fo 
vereign to whom he is ſent. Therefore, in order ta the 


ſucceſs of his miniſtry, h e muſt be independent of the ſo- 
vereign's authority, and of the juriſdiction of the country 


both civil and criminal. To this it may be added, that the | 
nobility and perſons of great eminence, will be averſ: 
from taking on themſelves an embaſſy, if by this commiſ- 


ſion they were to be ſubjected to a foreign authority, and 


often among nations of no very friendly diſpoſitions to 


that which they repreſent ; where they muſt ſupport diſ- 


agreeable claims, and enter into diſcuſſions naturally pro- 
ductive of acrimony. In fine, if an ambaſſador could be 
indicted for common treſpaſſes, be criminally proſecuted, 
taken into cuſtody, puniſhed; if he might be ſued in civil. 


caſes, the conſequence will often. be, Lak. ut ark 
i | : * | - power, 


He might be moleſted, injured, maletreated, 
under a thouſand pretences. A miniſter is often charged 


. 


ſovereigns claim a perfect ind 


e it iS ppoſlible to >-conceive, that the prinee, in ſend- 

an ; ambaſſador, or any other miniſter, intends to. ſub- 
m him to, the authority of a foreign power. This is a 
freſh reaſon, which fixes the independency | of a publick 
"miniſter. ; If. it cannot be reaſonably preſumed, that his 
maſter means to ſubmit him to the authority-of the ſove- 
reign to whom M i 18 ſent; this ſovereign, in receiving the 


miniſter, conſents to admit him on the footing of indepen- 


dency. And thus there ſubſiſts betwixt the two princes a 


paſſive, convention, Swing a new, force to the natural, obli- 
| gation. . 


Practice is entirely . to our 5 All 


lepe dency for their ambaſſa- 
dors and miniſters. If it be. true that there was a king of 


Spain who, from a deſire of arrogating to himſelf a juriſdic- 


tion over the foreign miniſters reſident at his court, ſignified 


to all chriſtian princes, that if their ambaſſadors ſhould com- 


mit any crime in the place of their reſidence, it was his 


| pleaſure that they ſhould forfeit all their privileges, and be 


tried akcording to the laws of the « (4); one example 


| is of no weight by ſuch a Point, and the crown of Spain 


59. 

Ho the tua 
miniſter is to 
bchave. 


has not thought fit © adopt that way of thinking. 
This independency of the forcigh miniſter is not to be 
converted into licentiouſneſs ; 3 it does not excuſe him from 
conforming in exter actions in every thing forei, gn from 
the end of his character to the cuſtoms and laws of the 


country; he is independent, but he has not a right of do- 


ing whatever he pleaſes. Thus, for inſtance, if it be ge- 
nerally prohibited to drive a coach near a. powder maga- 


| zine, or over a bridge, to walk among the fortifications of 


the place, and view them, Ke. Theſe prohibitio s an am- 


c (a) This is Gs by Antony de not having; as he ſays, met e ith i it in 
Vera, i 5 gn his Complete Ambaſſador, but any other writer, | 


| — N the truth 7 Kits 2 
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Haller is to regard; ſhould. he forget his duty, ſhould he 
grow 1 ent and commit \irregular 
Are ſeveral ways of reſtraining him, according to the nature 

and importance of his offences, and theſe w hall ſpeak of 8 

after a fe words on the behaviour of a public miniſter 
in the place of his reſidence. He is not to avail himſelf of 

his independenc) for violating the laws and cuſtoms, he 
ſhould rather punctually conform to them as far as may con="+ 
cern him, thoughithe magiſtrate has no compulſive power, Rt 
| over him; and he is eſpecially obliged xligiouſly to obſerve 
the rules of juſtice towards all who' have any dealings with 
him. As to the prince to whom he is ſent, the ambaſſador. | 

ſhould remember, that his miniſtry is a miniſtry of peace, | 


es and crimes, there 


$4. 5 


and that on this ting only he is received. This reaſon 
interdicts every evil practice to him. Let him ſerve his 


maſter without inzuring the prinee who receives him. To 
abuſe a ſacred character by ſeeurely plotting the ruin of 
| thoſe who reſpedt his character, by laying ſnares for them, 


by clandeſtinely injuring” them, by perplexing and ruining 
their affairs, is baſe treachery. What would be infamous 


and abominable in a private gueſt, ſhall that be allowable 55 
and becoming in the repreſentative of a ſovereign? 55 


Here ariſes an intereſting queſtion, it is but too com- 


mon for ambaſſadors to practice on the fidelity of the mi- 


niſters of the court to which they are ſent, and on the ſe- 
eretaries and others employed in offices. What is to be 
thought of this practices? To corrupt a perſom or to ſe- 
duce a perſon by the powerful allurement of gold; to be- 
tray his prince, and violate his duty, is inconteſtablyy ac- 
cording to all the principles of motality, an evil action. 
How comes it then that ſo little ſcruple is made of it in 
public affairs? A wiſe and virtuous politician (5) ſuffi- 
ciently gives us to underſtand that he abſolutely diſap- 
proves of this ſcandalous reſource 3 but to avoid being 


00 M. Pecquer, Diſcours for ran de negocler. & . . - 


„ 8” 0. 


Ws; . 

% We 1 a 

; * - * 35 4 2 * 
* + : Ps 


3 


pe 
45 


8. 


. 


; 2 YE 


- RIGHTS, PRIVILEGES, AND [Book Iv. 


| 1 Political wogld, he goes no further than to ſay, 
> uſe of it but in the total want of 


he adviſes not to; me 
every other ee, But for my part, as I write on 


the ſacred and invariable principles of right, I muſt, ; in 


duty to the moral world, openly aver, that corruption is a 
| method contrary to all the rules of virtue and probity, and 
that it evidently offends againſt the law of nature. - Nothing 


can be conceived more flagitious, more oppoſite to the 
mutual duties of men, than indueing any one N do evil, 


the wretch 


The corruptox certainly is 


whom he ſeduces 3 and as to the deere whoſe | 


ſecrets are thus betrayed is it not offending and wronging 


him to make uſe of the free acceſs allowed to a foreign mi- 
niſter at his court, for corrupting the hdelity of his ſcr- 


vants ? He may order the corruptars depart and Gund: 
juſtice of his conſtituent, ® 

If ever bribery be excuſable, it is when it e x to tle 
the-only way for coming at a diſcovery of, and defeating a 
heinous plot, capable of ruining the Rate which we ſerve, 
or of bringing it into great danger. In betraying ſuch 3 
ſecret there may, according to circumſtances, be little guilt, 
The great and lawful adyantage accruing from the action, 
drawn from the urgent neceſſity of having recourſe to it, 
may excuſe us from too ſcrupulous an attention to what 


may be exceptionable in it on the part of the perſon bribed. 
To gain him is no more than an act of ſimple and juſt de- 
fence. Every day in order to baffle the machinations of 
the wicked, men are under a neceſſity of practiſing on the 


vicious diſpoſitions of others. On this footing it is that 
Henry IV. ſaid to the Spaniſh ambaſſador, That an ambuſ- 


ſador may bribe to detect the intrigues carrying on againſt li. 


maſter's ſervice ; adding, that the caſes of Marſeilles, of 


| Metz, and ſeveral others, ſufficiently ſhewed that he might 


very well endeavour to dive. into the defigns forming at 
Bruſſels againſt the tranquillity of his kingdom. That great 
ping * did not think that 1 was always 
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Bruneau, ſecretary to the Spaniſh ambaſſadors to be taken 

intd cuſtody for having tampered with Merrie that 

Marſeilles might be delivered up to the Spaniards. - | 
Barely to make uſe of a traitor!s offers; Sichbut my p pie⸗ „„ 

vious ſeducementz is. lefs contrary to juſtice and probity. 

But the above-mentioned example of the Romans (Book / 

III. Sect. 155. 181.) which related to declared enemies; 


theſe inſtances, 1 ſay; ſheiv that a great foul rejects eren 
this method; diſdaining to entourage venality and treache- © | 


ry. A prince or à miniſter, with ſentiments: not inferior 
in generoſity to thoſe ancient Romans, will neven cloſe with 


the offers of a traitor; unleſs obliged to it by afevere neceſ- 


ſity, and then not Without a ſenſible concern, that he muſ 
owe his ſafety to ſuch an unbecoming expedient, But 1 
do not here mean to condemn the polite methods, nor even 
preſents or promiſes which an ambaſſador employs for pro- | 
curing friends to his maſter. To conciliate affeQions is not. | » 
corrupting: and alluring into guilt ; and it is the concern of 
theſe new friends that their inclination ' for a foreign prince 
may never warp them from the ON ne 1 ve * 
their ſovereigne 11 N 

Should an ambaſſador Wer ths cuties of ki TY $94 
ſhould he render himfelf diſagreeable and dangerous, form . 
cabals and enterpriſes pernicious to the tranquillity of the wih e 
citizens; the ſtate, or prince to whom he is ſent; there ar : . 
ſeveral ways of correcting him proportionate to the nature 
and degree of his fault. If he maletreats the ſubjects of the 
ſtate, if he commits any acts of injuſtice or violence towards 
them, the ſubjects injured are not to ſeek redreſs from the 
common magiſtracy, the ambaſſador being independent of 
their Jurificion'; conſequently thoſe magiſtrates cannot 
proeeech directly againſt him. On ſuch occaſions the ſove- 
reign is to be applied to, he demands juſtice from the am- 
ballador's maſter, and in caſe of à refuſal; may order = in 
folent gas to quit his dominions. x 


Should 


„ _ /RIGATS/ en | viLEORs, AND; | [Bok w. 


. Should a foreign i offend the prince himſelf, be 
a: ee wanting in reſpect to him, and by his intrigues raiſe dif. 


againft the turbances in the Fate and court, the injured prince, from a 
ders particular regard to the miniſter's maſter, ſometimes re- 


FX. anſwer from his maſter; but in important caſes 15 peels 
| 6 far as to order him to quit his dominions. 

Ry 820 Fender. Every ſovereign has an unqueſtionable * to 15 
7 ern apes foreigner can tay at his court, or in his dominions, with- 
luſpeckel. out his permiſſion. And though ſovereigns are generally 
| \ obliged to hear the overtures of foreign powers, and to ad- 
mit their miniſters,” this obligation ceaſes intirely with re- 

gard to a miniſter, who being himſelf wanting in the duties 

incumbent on him from has character, becomes dangerous 


a miniſter of peace. Can a prince be obliged to allow that a 
ſecret enemy, who diſturbs the ſtate, and is plotting the 
ſubverſion of it, ſhall remain in his dominions, and appear 
at his court? It was a ridiculous anſwer of Philip II. to 
Queen Elizabeth, who had deſired him to recall his ambaſ- 
ſador, as having detected him in carrying on dangerous prac- 
tices. The King cf Spain would not recall him, ſaying, 
« That the condition of princes would be very unhappy, 
were they obliged to recall their miniſters whenever his 
conduct did not ſuit the humour and intereſt of thoſe 

“ with whom he was negociating,” Much more unhappy 
would the condition of princes be, were they obliged to 
ſuffer in their ſtates, and at their court, a miniſter who was 
diſagreeable or juſtly. ſuſpected, an incendiary, an enemy 
diſguiſed under the character of an ambaſſador, who would 
avail himſelf of ſuch inviolability, boldly to form pernicious 


put a grandn the ambaſſador. (c) 


e) Wicquear, ubi ſapra.”” 5 


But 


- quires that he ſhould be recalled, or if the fault be more 
|  Heinous the prince forbids him the court, till he receives an 


ing away an am- in this manner; for being-maſter in his own dominions, no 


or juſtly ſuſpected by him, to whom he is to come only as 


enterpriſes... The Queen juſtly offended at Pa 8 , 
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ſelf up. to, only to be ordered out of the country ?. This! dete check 


ſome authors affrm, grounding. their, opinion. on che wen 5 


portance of his faults abſolutely requires that a ſtop maybe 


an enemy. 


fect independency of a public miniſter. I own he is inde- 
pendent of the juriſdiction of the country, and I. have we * | 


ready faid "that, on this account the common 3 


cannot proceed againſt him. I further admit, that for all. 
kinds of common faults, for affronts. and diſorders whereby 
the citizens and ſocieties are injured, but without affecting | 


the ſlate or the ſovereign, this regard | is due to a character 


0 q 6 5 5 


ſo neceſſary for the correſſ pondence of nations and to th ts 
dignity of the prince repreſented, . that the conduct of his 
miniſter ſhould be complained of” to him, and reparation 
demanded z and if nothing can be obtained, and the im- 


put to them, not to carry reſentment beyond an abrupt. diſ- 

miſſion. But ſhall an ambaſſador with impunity. cabal * 2 
againſt the ſtate where he reſides, plot its ruin, ſtir up the e A ö 
ſubjects to revolt, and conſidently foment the moſt dan- 1 
gerous conſpiracies, under the aſſurance of being ſupported 
by his maſter ? If he behaves as an enemy, ſhall it not be 
allowable to treat him as ſuch? The caſe j is unqueſtignable 


with regard to an ambaſſador who takes arms, and uſes: vio- 


lence, for then he whom he attacks may repel bim, ſelf-de- 

:nce being a part of the law of nature. Theſe Roman | 
ambaſſadors who being ſent to the Gauls, fought againſt, 
them with the people of Cluſium, , diveſted themſelves of 
their character. Is it to be thought that in battle the Guide. 
were to ſpare them ? a 

The queſtion is more difficult with regard” to an aides. $ 98. 


ſador who, without proceedin 2 to open acts, ſets gn foot 9. eee 


dangerous praftices, and by his intrigues incites cibjects to ee fas, 1 
revolt, forms and encourages conſpiracies againſt the ſove- — 


reign or againſt the ſtate. May not a traitor, who abuſes. 


(4) Tit. Liv. Lib. V. Cap. Xxxvl. the lars of; nations 2. Legati'c cortra 
where the hiſtorian peremptorily de- jus gentium ar ma capintt. 
Des, that theſe ambailadors violated 


N : his 


RIGHTS, Þ VILEC 5, AND. [Book Ty. 
his 9 and firſt” vida the laws. of nations, be 


checked and exemplarily puniſhed ? that facred Jaw. pro- 
| vides no leſs for the ſafety of the prince receiving an 
ambaſſador, than for that of the ambaſſador himſelf. But 
on the other band, if we allow the prince offended a right 


of puniſhing a foreign miniſter, in ſuch a caſe the ſubjeds 
of conteſt and ruptures betwixt powers will become very 


tequent; and it is much to be feared that the character 
of an ambaſſador would want that ſafety which is "neceſſary 


to it. There are certain practices connived at in foreign 


: miniſters, though they be not always very becoming: there 


xe others which are not to be corrected by puniſhments, but 
by ordering, the miniſter. to depart. How ſhall theſe di. 


| ferent degrees of treſpaſs be always ſettled ? The intrigues 
of a miniſter againſt whom there is concerted.a deſign of 
h moleſting, will be repreſented i in odious colours, his inten- 


tions and proceedings will be calumniated by ſiniſter con- 


ſtructions, even falſe accuſations will be raiſed againſt him, 
In fine, enterpriſes of this kind are generally attended with 


precaution, and conducted fo clandzſtinely that a full proof 


of them is difficult, and ſcarce ever to be come at but 
through the formalities of juſtice; and to theſe formalitics 


there is no ſubjecting a miniſter who is independent of the 
juriſdiction of the country. 


In laying down the grounds of the voluntary law of na- 


tions (Prelim. Seck. 21.) we have ſeen that nations ſome- 


times neceſſarily, and in regard to the public good, are to 
recede from certain rights, which, taken in themſelves and 


abſtracted from every other W HONEY ſhould naturally 
belong to them. Thus only the ſovereign whoſe cauſe is 
juſt, has in reality all the rights of war (Book III. Sect. 188.) 
yet is he obliged to look on his enemy as having rights equal 
with himſelf, and to treat him conformably (Ibid. Sect. 190, 


191.) The ſame principles muſf be our rule here. And 


it muſt be acknowledged that, in regard to the great "uſeful- 


neſs and even neceſſity of embaſites, ſovereigns are obliged 
N e . 
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to reſpect the inviolability of an ambaſſador whilſt not in- 
compatible with their own ſafety and the welfare of their 
ſtate, Conſequently when the practices of the ambaſfador 
have tranſpired, and his plots are diſcovered, when the dan- 
ger is ſo. far off that it may be prevented without b 
hands on him, the general right of puniſhing, a traitor, a 
ſecret enemy, muſt be renounced in conſideration of the 
character, only diſmiſſing abruptly the guilty miniſter, and 
requiring further puniſhment of the ſovereign on whom he 
depends. Indeed this is no more than what moſt nations, 
and eſpecially the Europeans, agree in. Wicquefort (e) gives 
us ſeveral inſtances of ſome of the moſt powerful princes of 
Europe, who on diſcovering ambaſſadors to be guilty of odi- 
ous practices, have only ordered them to depart, and ſome- 
times without ſo much as requiring any puniſhment from 
their maſters; of whom indeed they had little hopes of ob- 
taining it. To theſe inſtances let us add that of the Duke 
of Orleans, regent, of France. This prince ſhewed great 
moderation towards the prince of Cellemare, ambaſſador - 
from Spain, who had. fomented a dangerous conlpiracy - 1 
azainſt bim, only ſetting, a guard over the. ambaſſador's _ . i 
touſe; ſeizing his papers, and cauſing him to be conducted 
out of the kingdom. In the hiftory of Rome we meet with 
a very remarkable initance of the ambaſſadors of Tarquin z 
af they came to Rome on pretence of claiming the. patrimo- 
4 nial eſtate of their maſter's, who had been dethroned, but 
o they practiſed: on the profligate young nobility, and drew 
d them into a horrible treaſon. againſt their country. Thought 
ly the miſbehaviour of theſe ambaſſadors rendered them liable 
is to be treated as enemies, yet the conſuls. and fenate heed | : 
their perſons in regard of the law of nations. () The awbaſ- 
ſadors were ſent back without any other puniſhment; 
hut it appears by Livy's account that the letters which _ | 
.o) Ambaſfdory Book Sed. an, conf ur e, tes K fu - 
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\ had, from the Sis” to 8 were taken from 
$99. This A ls leads us to che true 85 of t as! of 
mo * tow: nations; in the cafes now in queſtion. An ambaſſador can- 
according to the hot be puniſhed becauſe he is independent, and from the 


enemy, till he himſelf proceeds to violence and open aQs; 
but whatever the care of averting the evil which he has 
contrived, and that of defeating his machinations requires, 
all this may be done againſt him, If to difconcert and pre- 
vent a conſpiracy, it were neceſſary to arreſt, or even to 
put to death, an ambaſſador. who animates or conducts it, 
I ſee no cauſe for heſitation,” not only becauſe the fafety of 

the ſtate is the ſupreme law, but likewiſe, independently of 
that maxim, the ambaſlador's own deeds, have given a per- 
fect and particular right of coming to ſuch extremitics, 

The public miniſter is certainly independent, and his per- 
fon facfed; but it is unqueſtionably lawful to repel his at- 
tacks either ſecret or open, and to defend ourſelves againſt 
him, whenever he acts either as an enemy or a traitor. 
And if we cannot fave ourſelves without his being a ſuffer- 
er by it, it is he who has laid us under a neceſſity of not 
ſparing him. It may then be reaſonably faid, that the mi- 
niſter excludes himſelf from the law of nations. I ſuppoſ: 
that the ſenate of Venice, on detecting the Marquis of Bed- 
mar's conſpiracy, though convinced that this ambaſſador 
was the foul which actuated the whole, wanted other lights 
for ſuppreſſing that horrible deſign: That they were uncer- 
tain about the number and rank of the confpirators, about 
the deſign of the conſpiracy, and the place where it was to 
break out; that they doubted whether the fleet or the land 
forces were to be practiſed upon for a revolt, or whether 
ſome important place was to be ſurpriſed. Was it under 
any obligation to let the ambaſſador, depart at liberty, and 
thereby give him an opportunity of putting himſelf at the 
head of his accomplices, and making a puſh for carrying 

| his 
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his deſign? This cannot be ſeriouſly ſid. The ſenate there- 


fore had a right to arreſt the marquis and all his family» 
and even to extort their deteſtable ſecret from them. But 
theſe prudent republicans ſeeing the danger over, and the 
conſpiracy totally ſuppreſſed, choſe to carry it fair with 
Spain, by forbidding any one to accuſe the Spaniards of 
having any ſhare in the plot; all they did was to deſire the 


ambaſſador to withdraw, that bas as * e from 


the rage of the people: 0 
Here the ſame rule is to be followed, wha" we liked ld 


§ 100. 


Of an ambaſſa - 


2 (Book III. Sect. 136.) in treating of What is allow der who oui 


able againſt an enemy. Whenever the ambaſſador acts as 
an enemy, whatever is neceſſary for overthrowing his evil 


attempt the _ 
prince's life, | 


deſigns, and ſecuring eurfelves, is allowable againſt him. 


From this ſame principle; and the idea of an ambaſſador's 


being 4 public enemy when he behaves as ſuch, we ſhall. 
likewiſe determine his fate, in caſe he ſhould carry his ex- 


| ceſſes to the higheſt. degree of guilt. If an ambaſſador. 
commits ſuch atrocious crimes,” as affect the ſafety of man- 
kind; if he undertakes to aſſaſſinate or to poiſon the prince, 


who has received him at his court, he doubtleſs deſerves to R 


be puniſhed as a treacherous enemy, as a poiſoner and aſ- 
ſaſſin (Book III. Sea. 155.) His character, which he has 


ſo baſely ſtained, cannot ſhelter him from puniſhment. , Is 
the law of nations to protect a criminal, when the ſafety - 


of all princes, and the welfare of mankind call for his pu- 
niſnment? Indeed it is little to be expected, that a pub- 


lie miniſter ſnould run ſuch horrible lengths, Thoſe in- 


veſted with this character are generally perſons of honour, , 


and if there ſhould be found among them any who ſtick at 


nothing, the difficulties and greatneſs of the danger are 
ſufficient to deter them. Yet we are not without inſtances. 
of theſe crimes. M. Barbeyrac g) relates the aſſaſſination 


of che Lord of Sirmium, by an ambaſſador of Conſtantine 


„ ambaſſdors Chap. XXIV, Sect. 5. 
ucatile on 25 competent hs of Not. 2 


Diogenes 


| | 8 . 0 - bs 5 ” 5 N 77 c = 
- RIGHTS, PRIVILEGES, AND” (Book IV. 


| r governor of the neighbouring province for Ba- 


_ Glius II. Emperor cf Conſtantinople, and cites the hiſto- 


ö tan Credet 


5. The following fact is likewiſe to the pur. 
poſe: Cranes: HI. King of Naples, having in 1382; 


ſent to his competitor Louis Duke of Anjou, a knight; 


named Matthew Sauvage, in quality of à herald; to chal- 


lenge him to a fingle combat; the herald was ſuſpected of 


carrying a demi-lance, the point of which was thought to 
be dipped in a poiſon of ſuch ſubtlety, that a perſon look-. 


ing ſtedfaſtly on it, or ſuffering it merely to touch his 


and cuſtoms of war. Lewis, in his anſwer maintainec) 
that by executing the herald on his own confeſſion, he 


clothes, inſtantly died. The duke, being adviſed of the 


danger, not only refuſed to ſee the herald, but cauſed him 


to be taken into cuſtody ; and being examined, he was be- 
headed on his own confeſſion. Charles complained of the 
puniſhment of his herald, as a cruel. infraftion of the laws 


had not violated the laws of war (H). Had the crime im- 
puted to the knight been well proved; the herald would 
have been an affaſfin, which no law could protect. But 


the very ane of the ene, Ry r the 


F ror. 
Two remarkable 
inſtances con- 


cerning the im- 
munities of 5 


falſity of it. 

The queſtion of which we have been wedtirig _ been 
debated in England and France, on two famous occaſions. 
At London on account of John Leſley biſhop of Roſs, am- 


baſſador from Mary Queen of Scotland "This minke | 


was continually intriguing againſt Queen Elizabeth, and 


the tranquillity of the Rate; forming conſpiracies, and ex- 
citing the fubjeRs to rebellion, Five of the maſt able ci- 


Vilians being conſulted by the privy councih, gave it as 
their opinion, That an anibaſſadar raiſing a rebellion againſt 


Hir character, and is fübieri ta the punifhnent of the law. 


the prinice at whaſe court he refidts, for ſeits the privileges of 
They ſhould rather have ſai, that he ſhould be treated as 


(%) HiRory'of the' kings of the turö Sidilies, by II. v Ee v. 


© 


SALE ð ß „ ↄñ . = ER... 


lay 


cl it. Actions in their own nature untawtul are never 
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an enemy. But the council only cauſed the'bifliop-to-ke 
taken into cuſtody, and after keeping him priſoner in the 
Tower two years, when nothing more was to be feared 
from bis intrigues, he was ſet at liberty, and obliged to. ; 
leave the kingdom (i). This inſtance may confirm the prins: - 
ciples here laid down; and the like may be ſaid of the | 
following. Brenau, ſecretary to the Spaniſn ambaſſador _ 
in France, was ſurpriſed treating with Mairargues in a 
pe peace, to engage him to deliver up Marſeilles' 'to | 
the Spaniards. On this he was impriſoned, and the par- 
liament, at the trial of Mairargues likewiſe interrogated 
Brenau; but inſtead of - proceeding to condemn him, | ſent 
and immediately to depart the kingdom. The ambaſſador 
warmly complained of the detention of his ſecfetary: but 
Henry IV. very judiciouſly anſwered, That the law of na- 
tions does nat forbid putting a public minifter. under an ar- 
reft, in order ta hinder him from doing miſchief. The king | 
might have added, that he had the ſame rightof putting 
in practice againſt the miniſter whatever ws necelfary to 
preſerye himſelf from the miſchief he intended; for baffling 
his projects, and preventing the conſequences of them. It 
was this authoriſed the parliament to examine Brenau, in 
order to diſcover all who had engaged in ſo dangerous à de- 
ſign, The queſtion whether if foreign miniſters violate le 
law of nations, they forfeit their privileges, was warmly dif- 
puted at Paris. But the king reſtored Brenau to his ma- 
ſter, without waiting for the deciſion (4) © . 
An ambaſſador is not to be uſed ill by way of repriſals; $ 102. _ 
for a prince uſing violence againſt a public miniſter, com- eee | 


mits a crime which is not to be revenged by an imitation 5 "tp an am- 


(i) 8 Ang. ad. ann. 7 8 Vol. II. page 


1571, 1573. ** Foo foll z in Mar Ru,. 
(4) See this diſpute, and the diſcourſe Poo Hl tg che ij. 


which Henry IV. held on this ſubje& 
to the ambaſſador of Spain, in the mo- | 


to. 
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to be n on pretence of repriſals; and ſuch unqueſ. 


tionably are any abuſe or ill treatment done to a miniſter 
an account of the faults of his maſter. If it be in gem. 


ral indiſpenſably neceſſary to obſerve this rule in the affair 
of repriſals, the reſpect due to the character of an ambaſ. 


fador renders it particularly obligatory. The Carthaginians 
having violated the law of nations with reſpect to the ambaſ. 


ſadors of Rome, ſome of the ambaſſadors of that perfidious 
people were brought to Scipio, and he was aſked, what he 


would have done to them? Nothing, ſaid he, that reſembles 


tat the Carthaginians have. done to us, and ſent them 


away in ſafety (I). But at the ſame time prepared to chaſ- 


. tiſe by force of arms, the ſtate which had violated the lay 


of nations (n). There cannot be a better pattern for ſove- 
reigns to follow. on ſuch an occaſion. If the injury for 
which we would uſe repriſals does not concern a public mi- 


niſter, it is ſtill much more certain, that they are not to be 


exerciſed againſt the ambaſſador of the power againſt whom 
complain The ſafety of public miniſters would be very 


; -- ae did it depend on all the differences that may 


ariſe 3 but there is a caſe in which it appears very allowable 
to put an ambaſſador under an arreſt, but care muſt be taken 


chat this be the only ill treatment he ſuffers. When a 


prince, contrary to the law of nations, has cauſed our ambaſ- 
ſadors to be arreſted, we may arreſt- and detain his, as 2 


| pledge for the life and liberty of ours. But ſhould this me- 


thod fail, we ſhould. releaſe the innocent ambaſſador, and do 
ourſelves juſtice by more efficacious means. CHARLES V. 


| * the ambaſſador of 8 after that e had 


ONE TY: - 


1 0 Arm cited by Gato bee Tir. Livy, 15. xxx. Cap. 
Cap. XXVIII. Sect. 7. Ac- XXV. That hiſtorian makes Sciri0 
— to Dioponus SicuLus, ſay; © Though the Carthaginians 


S8 


'Se1y10 ſaid to the Romans, Do not ho 5 the faith of the 


imitate ⁊ubat you confider as the re- 


proach of the Carthag inians : Telma, 
sur, en dei opal iy, © Tos ce - 
on@uvier; t. Drop, 81- 
cur. Exerp. Peireſc. p. 290. 


* 


& truce, and the law of nations, in 


ec the perſon of our ambaſſadors, | 
« ill do nothing againſt theirs un- 
« worthy of the Bop na of the Ro- 
% man people, and of my principles.” 


declared 


En ccc Es 
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declared war againſt him, on which FRAncis I. did the 

like to GRANVILLE; the emperor's ambaſſador; but it 

was at length agreed, that both the ambaſſadors ſhould be 

conducted to the en and releaſed at the uns 

time (n). : 
We n 5 Sik te ae. | inviolable og 


We have ſeen above (Sect. 84.) that the Spaniards found 
the right of embaſſies eſtabliſhed and reſpected in Mexico, 
as it is known to be among the Indian nations in North 
America. If we caſt our eye on the other extremity of 
the earth, we. ſhall ſee ambaſſadors highly reſpected in | 
China: they are likewiſe ſo in India: but indeed leſs reli- 
giouſly (o). The King of Ceylon has ſometimes impriſoned 
the ambaſſadors of the Dutch Eaſt-India company. Being 
maſter of the places which produce cinnamon, he knows 
that the Dutch, in conſideration of a profitable commerce, 
will overloak many things in him, and of this he barbarouſly 
takes advantage. The Koran enjoins the muſſelmen to re- 
ſpect public miniſters, and if the Turks have not always 
conformed to this precept (p), it is rather to be imputed to 
the ferocity of ſome princes than to the principles of the 
2 nation. The rights of ambaſſadors are very well known to 
<a the Arabians : An author of that nation relates the fol- 
lowing paſſage: KnaLEeD, an Arabian general, coming 
in the quality of ambaſſador to the army of the empe- 
ror HERACLIUS, uſed inſolent language to the general, 
on which the latter ſaid to him, That, by the law admitted 


hap among all nations, ambaſſadors were ſecured from every viou- 
ins lence, and that probably he built on this privilege to ſpeak. 

pf the 6 A | 
* in foi cent a manner (g). It would be quite uſeleſs to accu- 

ors, | 


(n) Mzzzaay's hiſt. of France, queſt of Syrie. 


Vol. II. p. 470. () ORLY ' kiſtory of the Sara- 
0 General hiſt. of voyages, article cens, Vol. I. p. 294, of the French 
of China and the Indies. tranſlation. 


00 ALVAKED?'s hiſtory of the con- 


mulate 


i 


racter of an ambaſſador, from the natural and neceſſary 2 — concen- 


principles of the law of nations. Theſe prerogatives are OT. 


farther conferred on him by cuſtom and general conſent. ſadors. 


RIGHTS, PRIVILEGES, AND. re: 


x — ́⁵—4mũ . 
nations; they are innumerable, and the cuſtoms in this 


reſpect are ſufficiently known. St. L,iwis, When at 


Acre, gave a remarkable inſtance of the fafety due to pub- 


lic miniſters: An ambaſſador from the old man of moun- 


- tain, or prince of the aſſa Hens, ſpeaking inſolently to him, 


che grand maſters of the knights templers told the miniſter, 


Nat were it net for the reſpect of his character, they woull 
1 immediately cauſe him to be thrown into the ſea (r). "The |} 
king diſmiſſed him without ſuffering the leaft inſult to be 

offered to him: yet as the prince of the aſſaſſms violated 


the moſt ſacred laws of nations, no ſecurity ſeemed due 


to his ambaſſador ; but this ſecurity being founded on the 


neceſſity of ſovereigns preſerving the means of reciprocally 


communicating their propoſals, and treating with each 
other in peace and war, it ought to extend even to the en- 

5 voys of the princes Who, having themſelves violated the 

law of nations, would otherwiſe be unworthy of any re- 


There are rights of another nature, which though not 


— — ex- neceſſarily annexed to the character of a public miniſter, 


erciſe of reli - 


e gion, : 


cuſtom generally attributes to him. One of the principal 


is the free exerciſe of his religion. It is indeed highly pro- 
per that a "miniſter, and eſpecially a reſident miniſter, 


ſhould be at liberty freely to exerciſe his religion within his. 
own houſe, for himſelf and his retinue. But it cannot be 
faid, that this right, like independency and an inviolable 
character, is abſolutely neceſſary to the ſucceſs of his com- 


miffion, particularly in the cafe of a non-reſident miniſter, 


the only one whom nations are obliged to admit (Sect. 66.). 
The miniſter, in this reſpect, may do what he pleaſes 
within his own walls, into which no body has a right to 
pry, or to enter. But if the ſovereign of the country 


2 where he wan, "Tins good reaſons for e 


(r) Qhoidh's if of St. Lewis, | | + 


#. 


to 
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8 CHALONER, the E liſh ambaſſador in Spain, ſent home _ 
a bitter complaint . to 
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to exerciſe his religion in a manner any way public, this e 
ſovereign is not to be blamed, much leſs accuſed of offend- 
ing againſt the law of nations. At preſent no civilized 
country refuſes ambaſſadors this free exerciſe. For a pri- 
vilege founded on reaſon is not to be Tefuled We it is at- 
tended with no ill conſequence. + | | 
Among thoſe rights that are not Bat to the bed 8 105. „ 


Whether 5 
of embaſſies, there are ſome likewiſe not founded on a e ee he 


general conſent of nations; but which are nevertheleſs, enempted from 


| ; ; all impoſts. 
by the cuſtom of ſeveral countries, annexed to the charac- 


ter. Such is the exemption from the duties of importa- = 
tion and exportation for things which come into a coun- 

try for a foreign miniſter, or which he ſends out. There i is 

no neceſſity for his being diſtinguiſhed in this reſpect, 

ſince by paying theſe duties he would not be the leſs able 

to diſcharge his ſunctions. If the ſovereign is pleaſed to | 
exempt him from them, it is a civility which the miniſter ._ 
could not claim by any right, no mate than that his bag: 
gage or any cheſts, &c. which he ſends for from abroad, 
ſhall not be ſearched at the cuſtom-houſe. Toms 


Queen Elizabeth his miſtreſs, that . 
the cuſtom-houſe officers had opened his trunks in order | 
to ſearch them. But the Queen returned him for anſwer, 
That, an ambaſſador Tas fo put up with every thing that 4 
not di recti offend the dignity of his ſovereign (a). >” 
The independency o 755 ambaſſador exempts him indeed 
SF, every, perſonal impoſition, capitation, or. any other 
duty of that nature, and in general from every impoſt re- 
lating to the quality of a ſubject of the ſtate. But as for 
duties laid on any kind of goods or proviſions the moſt ab- 
folute independency does not exempt him from the payment | 1 
of them: foreigners themſelves are ſubjected to them. This 
is the rule followed in Holland; the ambaſſadors, are * f 


| Wyre 3 Book 1. SeR, 28. teste til 2 


4 2 5 e : 4 


* 
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Of the obligat! 
ee e L . general cuſtom has eſtabliſhed with reſpect to foreign mi- 
and cuſtom. 


— 


| abuſe it, ſo as-to render it a ſcandalous traffick, by lending 


places, and the ſordid avarice of ſome miniſters, who made 


cuſtoms of other nations can no further oblige an independ- 


RIGHTS, PRIVILEGES, AND = [Bock W. 
Antec Kaul the duties levied on goods conſumed ; doubt- 
| leſs becauſe the duties more particularly relate to their per. 
ſons: but they Pay the duties of 8 . and ex pon: 
ation. 


However e 01 0 ee may be, it is manifeſt 
that it relates only to things for their uſe. Should they 


their name to. merchants, the ſoyereign has unqueſtionably 
a right of putting a ſtop to the fraud, even by ſupprefling 
the privilege. Such things have been known in ſeveral 


a trade of their privilege, has obliged the ſovereign to re- 
ſume them. At preſent the foreign miniſters at Peterſ- 
burgh pay the, duties of importation; but the empreſs has 
the generoſity to make up to them the loſs of a privilege 
which 'is not their due, and the abolition of which yas 
become neceſſary by enormous abuſes of it. 4 | 

But here it is aſked; whether a nation may bol e 


1 0 


niſters? Let us then conſider what obligation cuſtom and 
received uſage can lay on nations, not only with regard to 
miniſters but in every other reſpeR. All the uſages and 


ent ſtate, than as it has expreſsly ons tacitly conſented to 
them. But when a cuſtom indifferent in itſelf comes/to be 
once well ſettled and. received, it binds the nations that 
have tacitly or expreſsly adopted it. Vet if a nation aſter- 
wards perceives any inconveniencies therein, it is at liberty 
to declare its intention of no longer conforming to it. And' 
after giving an explicit declaration of this, no cauſe of com- 
plaint lies againſt wit, for any ſubſequent deviation' from 
that cuſtom which it had formally renounced.® But is 
declaration is to be previouſly made at a time When ſt »f- 
fects no particular nation: it is too late when the caſc 
actually exiſts. It is a maxim generally received, that a 
law is never to be changed at the time when the caſe 


8 
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acdually ſubſiſts. Thus, in the ſubjekt before us, a fove- 
reign having previouſly notified his intentions, and receiv- 
ing an ambaſſador only on that footing, may diſpenſe-] him- 
ſelf from allowing him all the privileges, or paying him 
all the honours which cuſtom before attributed to his cha- 
rater, provided theſe privileges, and honours be not eſſen- 
tial to the embaſſy, and neceſſary to its lawful ſucceſs. 'To 
refuſe privileges of the laſt kind, would be the ſame as re 
fuſing the embaſſy itſelf, which a Rate cannot generally 
and always do (Sect. 65.) but only for ſome very ſtrong 
reaſon. To with-hold honours accounted acted, and be- 
come in ſome meaſure efſential, is as, coggernpt and 
doing an injury. „ 
Here i it muſt be further obſerved, that when a fovereign 
intends to excuſe himſelf from the future obſervance of ah 
eſtabliſhed cuſtom, the rule muſt be general. To refuſe 
certain cuſtomary honours or privileges to the ambaſſador 
of one nation, and to continue the enehment of them to 
others, is 'an affront to that nations hs tg of contempt, 
or at leaſt of Wl | en ok ok 
Sometimes princes” ſehd to each ak ſectet miniſter, 6 10). 
TE dA rafter is not public If ſuch a miniſter be in- been 
ſulted by a perſon unacquainted With his character, this is not public. 
is no violation of th law of natioms but: the prince who 
receives this ambaſſador, and acknowledges him to be A , 
public miniſterz''is blig L 
7 as far as in his power, to enjoy all the ſafety and indepen- 
ty dency which the law of nations attributes to his character. 
nd' And Francis Sforea Duke of Milan is utterly inexculable 
m- in putting to death Mar AvIOLIAñ ſeeret miniſter of Francis 
I. Sforca had often treated with this ſecret agent, and had 


* 5 . 


- owned him to be the King of France's miniſter (5). 
We cannot introduce in any more proper place an im- 6 00 
portant queſtion ol the law of nations, which is " 7 ly 8 


(b) See the Me dirs wy \RTIN Du. ber gz Book IV. und father PN 
Dax1EL's hiſtory of rance, Vol. V. pag. 300, aid following. 
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againſt the ſafety andy 
he act as an enemy, he may very juſtly be rp as ſuch, 


| lence be grounded d. It is an abſurdity hic 


taken to croſs France incognito : He 
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allied to a Rn oi — ks It is aſked, what are the 
© rights of a ſovereign who happens to be in a foreign coun- 
try, and how the maſter of the country is to treat him? I 
this prince be come to negoCiate, or to treat about ſome 
public affair, he is doubtleſs to enjoy all the rights of am- 
baſſadors in a more eminent degree. If he be come 88 a 
traveller, his dignity. abſtractively, and the regard due to 
the nation which he repreſents and governs, ſhelters him 
from all inſult, intitles him to every kind of complaiſance, 


: friendlineſs and regard, and exempts him from all juri. 


diction. - On his making himſelf known he cannot be 
treated as ſubject to the common laws, for it is not ſup- 


poſable chat he has conſented to ſuch a ſubmiſſion; and if 
a prince will not ſuffer him in his dominions on ſuch a 


ſooting, notice muſt be ſent to him, that he would with- 


draw; but ſhould this foreign prince form any deſign 
div elfare of the ſtate; in a word, ſhould 


Otherwiſe full. . is due to him, <7 due to ame 


A NaN eee = polleſſed. the — 40 many, 
who think they 1 their ſhare of wiſdom; 5 theſe will 
have it that a ſovereign coming py a. foreign country 
may be arreſted there(c). On w reaſon can ſuch a vio- 
refutes iel. 
A foreign ſovereign indeed is to gixe notice of his coming, 


if he deſires to be treated with due ſecurity and honour: 


it would be likewiſe prudent in him to demand paſſports, 
that, il-wil may |} have no pretence or hope left for covering 


(e) It is ſurpriſing to ſee a grave hiſ- better es drawn from the Elec- 


- torian give into this opinion: See tor Palatine's deſigns on Briſac and 
Gramony's Hiſt. Gall. Lib. XIII. other places, left by Bernard Duke of 


The cardinal de ichelicu alſo alledg- Saxe Weymar, and ig which France 
ed this falſe reaſon, when he cauſed pretended to have a greater right than 
to be arreſted CharLEs LZWISs, the any other power, becauſe theſe con- 
Elector Palatine, who had under- "—_ had been made with-the money 

rniſhed by that kingdom. See the 
ſaid, “ No foreign prince is permitted hiſtory g * treaty of Weſtphalia, 95 
« to paſs through the kingdom with- Jn VGEAN * Vol. II. in 12m. 
10 out a paſſport. But he added fag. 88 | 
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Ch. VIL] 


injuſtice and violence with any ſpecisus-x IP EPR > ee 
| allow, that as the preſence” of a foreign ſovereign on cer- . 5 
: tain occaſions | may be of conſequence, if the times are in | 13 4 — 
any- wiſe critical; and his journey ſuſpected, he is not to . 


| undertake it without the conſent of him into whoſe coun- * 
| try he would enter. Peter the Great, when he went into 
| foreign countries in queſt of the arts and ſciences, for en. 
| riching his empire, uſed 10 "PE me amt} ara retinus 
| of his ambaſſadors. 3 11 SE 
A foreign prince” unque hay" retains ' all his a 
over his ſtates and ſubjects, and may exerciſe them in what- | 
ever does not affect the ſovereignty of the country where ; 
he is. Therefore the King of France appears to have been 1 
too ſuſpicious in not. ſuffering the Emperor Sigiſmund, | | 
when at Lyons, to create the Count of Savoy, who was 
2 vaſlal of the empire, a Duke (See Book II. Sect. 40). 
Nothing of this difficulty would have been made towards 
another prince, but the former claims of the emperors were 
guarded againſt even to a ſcruple. On the other hand, it 
was with a great deal of reaſon that in the ſame kingdom 
Queen Chriſtiana's executing one of her domeſtics within 
her own houſe was taken, very ill; an execution of ſuch a 
nature being an act of territorial juriſdiction. And beſides, 
Chriſtiana had abdicated the crown. Her reſervations, her” 
birth, her dignity, might indeed intitle her tö great ho- 
nours. But not to an intire independence; not to all the 
rights of an actual ſovereign. The famous inſtance of 
Mary Queen of Scotland, ſo oſten alledged on this head, is 
not very appoſite. This princeſs at her coming into Eng- 
land, where ſhe was arreſted, tried enen tid no 
longer enjoy the crown. Sud 
The deputies ſent to the aſſembly of the ſtates of a king= 8 
dom, or a republic, are not public miniſters like thoſe we 4 N ag 
have ſpoken of, they not being ſent to foreign powers: but | 
they are public perſons, and 'in this quality have privileges, 
which we 1 to eſtabliſh before we take leave of this 
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in order 10 geliberate on public affairs may on that very 
account require an intire ſafety for their repreſentatives, 
and all the +exemptions neceſſary to the free diſcharge 7 
| their funcktons. If the perſons af deputies be not mi- 
able, their eonſtituents cannot be aſſured of their fidelity, 
ia aſſeming the rights, of the nation, and coutageouſly 
5 promoting the public welfare. And how could theſe 
1 repreſentatives acquit themſelves of their functions, were 
: it allowed to moleſt them by; arreſts,” either for. debts or 
common treſpaſſes? There are nel petwint the nation and 
the ſovereign, the very ſame reaſons on which, the immu- 
nities of ambaſſadors betwixt ſtate and ſtate are founded. 
Therefore it may be ſaid, that the rights of the nation and h 
public faith ſecure theſe deputies from violence of any. 1 
| Kind, or even from any judicial proſecution during the ] 
1 
1 


time of their miniſtry. This is alſo obſerved in every other 
country, and particularly at the diets: of the empire, the 
parliaments of England, and the cortes of Spain. Henay 
the IIId of France cauſed the duke and cardinal de Guile | 
2 do be killed at the meeting of the ſtates at Blois. Un- | 
1 gqueſtionably the ſafety. of the ſtates wWas violated by this | 
=. action; but thoſe princes were factious rebels, and their | 
audacious views aimed at nothing leſs than depriving the 
ſovereign of his crown. And if it was equally certain 
| that HR NR V was no longer in a condition to bring them 
/- ta formal trial, and puniſh them according to the laws; 
tte neceſſity of a juſt defence conſtituted the king's right, 
and yindicates his proceeding. It is the misfortune of weak 
I 5 and ſhort-ſighted princes, that they ſuffer themſelves to be 
= reduced to extremities, out of which they are to be extri- 
 ...., cated only by a palpable violation of all orders and regula- | 
tions. It is ſaid that Pope Sixtus the Vth, on hearing of 
the cataſtrophe of the Duke de Guiſe, commended that re- 
ſolute act, as a neceſſary ſtroke. of policy; but when he 


was told that the cardinal had likewiſe been killed, he flew 
| | = into 


: 2 
1 


5 


dions very far. The pontiff readily allowed that urgent q q 


into a flame(d). Fee 1 e 


neceſſity authorized Henry's violating the ſafety of the 


ſtates, and all the forms of juſtice ; and could he pretend 
tat this prince, rather than be wanting in reſpect for the 
Roman purple, ſhould riſque both his crown and life?) 


* * * 


OME. midi are "a bmi the ambaſſador, in 5 


on affairs, to the juriſdiction of the country where The and ado | 


he reſides; at/leaſt for fuch as have taken riſe during the the cviljurif 


time of the embaſſy; and in ſupport of their opinem they ry 


alledge, that this ſubjection does no injury to his charge. le redes. 
ter. However ſacred, ſay they, a perſon be, his invialabi- 

lity is not affected ly ſuing him on a; civil action. But it is 

not on account of the ſacredneſs of their perſon that am- 


baſſadors cannot be ſued, it is becauſe they do not depend 
on the juriſdiftion of the country whither they are ſent; 


and the ſolid reaſons. for. this independeney may be ſeen 


above (Sect. 92). Let us here-add, that it is intirely pro- 
per, and even neceſſary, that an ambaſſador ſhould not be 
liable to any juridical proſecution, even for a civil cauſe, 


that he may not be diſturbed in the exerciſe of his func- 


tions. From a like reaſon it was not allowed among the 


Romans to ſummon. a prieſt whilſt he was employed 


in his ſacred function (e), but at other times he was open to e 
the law. The reaſon on which this reſts is alledged in 
M Roman law; des enim non aan, adtio (adverſus l. 1 


4) See the French hiſtorlans. © * My} 


(e) Nec ſicem (in jus vocari <) dum ben far Di Za. 
Tit, IV. ii ju wands . en 


tum) 8 
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5 | tüm) he ab officio fu uſcepto legationit avicetur (a), ne 
= Igatis (5). But there was an exception relating to the af. 
fairs contraſted during the embaſſy. This was reaſona- 
ble with regard to thoſe Eegati or ' miniſters of whom the 
| Roman law) here ſpeaks, who being ſent only by nations 
- ſubjc& to the empire, could not pretend to the indepen- 
dency of a foreign miniſter, Concerning the ſubjects of 
; the tate, the legiſlature might preſcribe what ſeemed moſt 
proper: but a ſovereign has not the like power of obliging 
the miniſter of another ſovereign to ſubmit to his juriſdiction: 
and even could he do this by convention, or otherwiſe, it 
would not be proper: for under this pretence the ambaſ- 
ſador might be often moleſted in his miniſtry, and the ſtat? / 
become involved in unhappy quarrels, for the trifling con- 
1 cC“erns of ſome private perſons, who might and ought to 
ccure themſelves another way. Thus very agreeably to 
3 | the duties of nations, and conformably to the great prin- 
ciples of the law of nations, the ambaſſador or pub- 
lic miniſter is at preſent by the cuſtom and conſent 
of all nations, independent of all jurifdiftien in the 
country where he reſides, either for civil or militay 
caſes. I know there have been ſome inſtances to the con- | 
trary; but a few facts do not eſtabliſh a cuſtom: on the i 
contrary "theſe, by the cenſure paſſed on them, confirm the 
cuſtom to be as we have faid. In the year 1668 the Po- 
tugueſe reſident at the Hague was, by an order of the court 
of juſtice, arreſted and put in priſon for debt. But an 
illuſtrious member of that ſame court (c) very juſtly thinks 
_ this procedure unlawful, and contrary to the law of na- 
| tions. In the year 1657, a reſident of the Elector of Bran- 
f denburgh i in England, was alſo arreſted for debt. But he 
bz. was ſet at liberty, the arreſt judged contrary to law, and 
| | even! the creditors and officers of Juſtice N in the 
Y Wage were puniſhed. (d) 


(a) Digeſt, Lib. V, Tit, I. De judi- petent judge of e Chip 
ties, c. Leg. XXIV. | XIII. SeR. 1. 
| (3) Ibid. Leg. XXVI. (ad) Ibid. 2 
5 le) M. de BInxIAssoxx“ s com- pt | 
— ä ö 1 But 
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But if the ambaſſa e eee INES 3m? inde- 


ene and ſubject Himſelf in civil affairs to the) juris- 88 „ 
diction of the country, he unqueſtionably may, ee e I» 
it be done with his maſter's conſent. © But without ſuch a 2 
_ conſent the ambaſſador has no right to wave privileges in 
which the dignity and ſervice of his ſovereign” are con- 
| cerned: which are founded on the maſter's rights, and 
made for his advantage, and not for that of the miniſter. 


Indeed the ambaſſador,” without waiting his maſter's leave, 


acknowledges the juriſdiction of the country when he 
makes himſelf plaintiff in a cauſe: but this is inevitable, 
and beſides, in a civil cauſe, on a point of private intereſt, 


it has no inconveniency, it being always in the ambaſſadors 


breaſt not to become plaintiff, and if it be requiſite be 
0 W e AA ö 
| a lawyer. 0 | 


Loris add bins bc h e e e 


tiff for a criminal cauſe; if he has been inſulted, the throne 


is the place where he is to make his complaint; and the- 


linquent is to be proſecuted by he public. Ga 


It may happen that the miniſter of a foreign power is 


F , 25 
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at the ſame time a ſubject of the ſtate where he is em- ſubd he : 


not directly relate to his miniſtry, But it is required to 


know in what caſes theſe two qualities of ſubje& and fo- | ; 
reign miniſter, become united in the fame perſon. It is 


not ſufficient for this that the miniſter be born a ſubject to 
the ſtate to which he is ſent ; for unleſs, by the laws, 20 
citizen is expreſsly precluded from leaving his country, he 


may legally have renounced his country, and put himſelf 
under a new maſter. He may likewiſe, without renounc- 
ing his country for ever, become independent of it during 
the whole time of his being in the ſervige of a foreign 


prince; and the preſumption. is certainly in favour of this 


independence. ** the ſtate and functions of a public 


miniſter 


| ployed; and, in this caſe as a ſubject, he is unqueſtion-;. addy nan cg 


ably under the juriſdiction of the country in whatever does 


is employed. 


; PRs 1 ther wks ſhould depend only on 


his maſter (Sect. 92.) on the prince whoſe affairs he is 


negociating. Therefore nothing deciding or indicating 


the contraty, a foreign miniſter. though ſubject to the ſtates 


| _ during the whole. time of his commiſſion, reputed to be 


abſolutely independent of it. If his former ſovereign is not 
: for granting him this independency ; in his country, he may 
refuſe to receive him as a foreign miniſter; as is practiſed 
in France, where according to M. de Callieres (a), the king 
no longer receiues . f ve latte, as: OY 5 Mer 
F,, ; | 
But a ſubject af, 3 tate ee in e be the 
commiſſion of a foreign prince, remain a ſubje&, His 
ſubjection is expreſsly eſtabliſhed, when the ſovereign 


acknowledges him as a miniſter only with a reſerve that he 


ſhall remain a ſubject to the ſtate. The States General of 
the United Provinces, in a placart of the 19th of June 


1681, declare, That no ſubject of the. ſtate ſhall be re- 


& ceived as ambaſſador or miniſter of another power, but on 
condition that he ſhall not diveſt himſelf of his quality of 


, ſubject, even with regard to the juriſdiction both in civil 
« and criminal affairs, and that whoever, in making himſelf 
& known as ambaſſador or miniſter, -has not mentioned his 


« quality of ſubject to the ſtate, he ſhall not enjoy thoſe 
« rights or privileges which are peculiar to the miniſters of 
« foreign powers (b).” | 
- Such a miniſter may likewiſe a his 8 — 
tion tacitly, and then by a natural conſequence drawn from 
his actions, ſtate, and whole behaviour, it is known that 
he continues a ſubject. Thus, notwithſtanding the de- 
claration above-mentioned, thoſe Dutch merchants who 
procure to themſelves the title of reſidents of ſome foreign 
princes, yet continue in trade, thereby ſufficiently denote 
that they remgin ſubjects. Whatever inconveniencies 


(a ) Manner of negociating with ſovereigns, Chap. VI. 
(5) BYNKENSHOEK, ubi ſupra, Chap, XI. 
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there may be be of a miniſter nnn D 
with whom he reſides, \if,the foreign prince will put up 


tented with a miniſter. 


with ſuch inconveniencies and 18 50 


on that. footing, it is his own doing, and ſhould his miniſter 


on any ignominious occaſion be at eee 


_ no cauſe of complaint. 0 
It may likewiſe PIER ee 4 05 e e | 
_ himſelf a ſubject of the power to whom he is ſent, by ac- 
cepting of a poſt under him; and in this caſe he can claim 
independency only in ſuch things as are directly relative to 
his miniſtry... The prince who ſends him, in allowing of 
this voluntary ſubjection, agrees to riſque the inconvenien- 
cies that attend it. Thuem in the laſt. century, the Ben 


de CHARNACE and the Count d'EsTRADEs were ambaſ- 


ſadors from France to the States General, ape at the ſame. 


time officers in their High Mightineſſes army. 


The independency of the public . is the trac. © 173. 
e of his exemption from the juriſdiction of the ee eee 


try in which he reſides. No juridical action can n — 55 
realy ſerved on him, as he is not ſubject to the prince or 


the magiſtrates. Does this exemption of his perſon extend ” 


itſelf to all his poſſeſſions indiſcriminately? for ſolving 


this queſtion we mult .contider what. can ſubject poſſeſſions 
to the! juriſdiction of a country, and how they may be ex- 
empted. In general whatever is within the extent of a 
country is ſubject to the authority of the ſovereign: (Book I. 


Sect. 205. and Book II. Sect. 83, 84) If any diſpute 
ariſes concerning effects or goods within the country, or 


paſling through it, it is to be decided by the judge of the 
place. In virtue of this ene the method of ar- 


reſts or ſeizures has been eſtabliſhed in many countries, 
to oblige a ſtranger to come to the place where the arreſt 


has been made, in order to anſwer to any queſtion that 


may be put to him, though not directly relative to the ef- 
fects ſeized. But as we have ſhewn, a foreign miniſter i is 


| N of the Juriſdiction of the _— and his 


perſonal 


Cass. r 
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I 114. 
The exemption 
cannot extend 
to effects be- 
longing to any 
trade the mini- 
_ ter may carry 
on. 


or THE JUDGi OF AMIASSADORS. | (Book IV; 
ndency as to Civil caſes would be of no 


great —— did it not extend to every thing neceſ. 


ſary to his living with dignity, and the quiet diſcharge of 


his functions. Beſides, whatever he has brought with him, 
or purchaſed for his uſe as miniſter, is ſo connected 
woith his perſon as to follow its fate. From the inde. 
pendency in which the miniſter comes, it is not to be 
ſuppoſed that he means to ſubject his retinue, his baggage, 
and neceſſaries, to the juriſdiction of the country. There 
fore every thing belonging to the miniſter's perſon, as a 


public miniſter, whatever is for his uſe, whatever ſerves 


for the ſubfiſtence of himſelf, and that of his houſhold; 


theſe, I fay, partake of the miniſſer's independency, and are 
abſolutely exempt from any Juriſdiction in the country. 


| Theſe things, like the perſon: to whom they es og 
| conſidered as if they were out of the country. 
But this cannot take place in effects manifeſtly GY | 


ing to the ambaſſador, under another relation than that of 
miniſter. What has no affinity with his functions and 


character, cannot partake of the privileges derived only 
from his function and character. Should then a miniſter, 


as it has been often ſeen, engage in trade, all the effects, 


goods, money, and debts, active and paſſive, belonging to 
his commerce, come within the juriſdiction of the coun- 


try. And though theſe proceſſes cannot be directly ad- 


dreſſed to the miniſter's perſon, by reaſon of his inde- 


pendency, he is by the ſeizing of the effects belonging to 
his commerce, indirectly brought to a neceſſity of anfſwer- 
ing by ſuch ſeizure. The abuſes arifing from a contrary 
practice are manifeſt. What could be expected from a 


. merchant, with a privilege of committing in a foreign 


country all kinds of injuſtice; there is no manner of rea- 


ſon for extending the exemption of the miniſter to things 


of this nature. If the maſter apprehends any inconve- 
1 33 2 | NEE ne Oo | ; niency 
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niency from the indirect dependence. Aicha miniſter 5 


thus brings on himſelf, it is only forbidding him . a 


_ traffick, which indeed. little becomes the n of his 


character. ak” 8 F e 


I what we 3 kid, ao us W two Nan: 25 


1. In caſe of doubt, the reſpect due to the character re- 


quires that things be always explained to the advantage 


of that character. I mean that when there is cauſe for 


doubting whether a thing be really for the uſe of the mi- 
niſter or his houſhold, or whether it belongs to his com- 
merce, the deciſion muſt be given on the miniſter's ſide, 
otherwiſe there would be a riſk of violating his privi- : 
e miniſter, 


leges. 2. When I ſay that, ſuch effects of f 


| that had no relation to his character, and that belong to | 


his private trade, are ſeizable, this muſt be underſtood 


with a ſuppoſition that it be not for any cauſe, ariſing 
from concerns of the miniſter in his quality of miggſter, : 


as for things ſupplied to his houſe, for gen E 
affairs againſt him under this relationg cannot be tried 


in the country, nor conſequently be ſubjected to the juriſ- 
diction by the indirect way of arreſts. 


All eſtates, all immgyeable goods, depen 0 on the jurif- $ un 3. 


ot to immove- _ 


diction of the country, whoever be the proprietor (Bock I. ables which be 


ſſeſſes in the 


Sect. 205, Book H. Sect. 83, 84.) Are they to be ex- ?? 


empted from it only becauſe the owner of them is ki 
ed to be the ambaſſador of a foreign 
reaſon for this. The ambaſſador = not hold a poſ- 


t-. 


ſeflions, as ambaſſador; they are not annexed to his perſon 
ſo as, like himſelf, to be reputed out of the territory. If a 
foreign prince apprehends any ill conſequences from this 
dependency, in which his miniſter may be on account. of 


ſome of his poſeſſions, he may make choice of another, 
Thus the immoveables poſſeſſed by a foreign miniſfer do 
not alter their nature, by the quality of the owner, and 


they remain under the juriſdiction of the ſtate where they | 


lie, 3 diſpute, EO cm them, is to 
be 


country. 


be carried bebte ü. the tribunals of the counitly; which fr: 2 
juſt cauſe may likewiſe order the ſeizure of them. It is 


however eaſily conceived, that if this ambaſſador lives in 


houſe of his own, this houſe is excepted from the rule, as 


actually ſerving for his immediate uſe, except, I fay, i in 
whatever may affe& the uſe which me. ambaſſador at that 
time makes of it. : 


It may be ſeen, in M. de Bynkerſhoek's pi tres. 


tiſe(a), that cuſtom coincides with the principles here laid 


down and in the preceding paragraph. In ſueing an am- 
baſſador on any of the two caſes juſt mentioned, that is, 


with regard to ſome immoveable lying in the country, or 


moyeable effects of no relation to the embaſſy, the ambuſſa- 
dor is to be ſummoned in the ſame manner as an abſent 
perſon, he being reputed out of the country, and his inde- 


pendency does not permit any immediate addreſs to his per- 


ſon in an authoritative manner, ſuch as ſending an Wor 
| of a court of juſtice to him. P22 2 


What way is there then of obtaining ſatisfaction un an 
ambaſſador refuſing to do juſtice in any dealings which 
others may have with him? Many fay, that he is to be 


| ſued in the tribunal to which he was ſubjest before his 


z embaſſy. To me this ſeems ſomething irregular. If the 


neceſſity and importance of his functions ſet him above all 


proſecution in the foreign country where he reſides, ſhall 


it be allowable to moleſt him by a ſummons before the 


courts of his own country ? This the good of the public 
ſervice declares agaiſt; the miniſter muſt depend folely on 


the ſovereign to whom he belongs, in a manner intirely 


peculiar; he is an inſtrument in the hand of the con- 


ductor of the nation, of which nothing is to divert 


or obſtruct the ſervice. Neither would it be juſt that 
the abſence of a perſon charged with the- intereſts of 
the ſovereign and the nation, ſhould hurt his private 
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out his W unjuſt deln I 4 


affairs. Every whites inall countries, they wit are abſent | 


on the ſervice of the ſtate have privileges which ſceure 


them from any inconveniencies during their abſence. But 
theſe privileges of the miniſters of the ſtate ſhould, as far 
as poſſible, be fo modelled and tempered, as not to be pro= 


ductive of any conſiderable damage or inconveniency 1 
private perſons who have dealings with them. How,then 1 ene 


are the different intereſts, the ſervice of the ſtate and the 
adminiftration of juſtice to be reconciled'? All private 


perſons, citizens or ſtrangers, who have any demands on 


a miniſter, if they cannot obtain juſtice from himſelf, ſhould 


apply to the ſovereign his maſter, who is obliged to do 7 
them juſtice, in a manner moſt agreeable to the public 


ſervice. The prince is conſider whether it be fit to recall 


his miniſter, to appoint a tribunal before which he may 
be ſued, or to order delays, &c. In a word, the good of _ 
the ſtate does not allow that any perſon whatever ſhould 

diſturb the miniſter in his functions, or divert him from 


them without the ſovereign” s leave; and che ſovereign, 
his ſupreme duty being obliged to do juſtice to all, ought 
not to countenance, his miniſter in refuſing th. or ors bn, 


de dhe Hon ind Dani 


\HE 1 of the ambaſſador would be very 
 imperfedh, and his ſecurity weakly founded, did not Of the 
the houſe in which he lives enjoy an intire exemption, ſo 
as to be inacceſſible to the ordinary officers of juſtice. The 
ambaſſador might be diſturbed under a thouſand pretences, 
his ſecrets might be diſcovered by ſearching his papers, | 
and his ol, expoſed to inſults, Fu all the reaſons 
hieb 


! 


'dor's houſe. 
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hk eſtabliſh | his ee e, and inviolability, concur 
likewiſe to ſecure the freedom of his houſe. FThis right of 
the character is generally acknowledged in all civilized na- 
tions: an ambaſſador's houſe is, at leaſt in all the common 
caſes of life, like his perſon, conſidered as out of the coun- 
try. Of this, a few years ago there was a remarkable in 
ſtance at Peterſburgh : Thirty ſoldiers, with an officer at 
their head on the 3rd of April 1752, entered the houſe of 
Baron Gx RI EN HEIM the Swediſh miniſter, and carried 
away to priſon two of his domeſtics, for having clandeſ- 
tinely ſold liquors; this being a privilege 1 limited to the im- 
perial farm. The court, incenſed at ſuch a proceeding, | 
cauſed the authors of the violence to be immediately taken 
into cuſtody, and the empreſs ordered ſatisfaction to be 
made to the offended miniſter: ſhe likewiſe ſent to him and 
other foreign miniſters, a declaration, expreſſing her con- 
cern and reſentment at what happened, with the or- 
ders which ſhe had given to the ſenate for proſecuting, as 
the chief delinquent, the commiſſioner of the office erected 
for hindering the clandeſtine ſale of liquors. 
The houſe of an ambaſſador is to be defended fm al 


ny outrage, under the particular protegtion of the law of nati- 


| Fen 


ons, and thoſe of the country: to inſult it is 2 crime both 
againſt the ſtate and all other nations. off 

But'the immunity and freedom of the ambaſſador 8 bouſ⸗ 
is eſtabliſhed only in fayour of the miniſter and his domeſ. 
ties; which is evident from the very reaſons it is Sc 
ed upon. May he avail himſelf of it for making hjs be 
an aſylum, and ſheltering the enemies of the prince, and 
malefactors of every kind, and thus ſecure them from the 
puniſhments which they have deſerved? Such proceedings 
would be contrary to all the duties of an ambaſſador, to the 
ſpirit with which he ſhould be animated, and to the lawful 
views on which he has been admitted. This is beyond 
doubt, but this is not all, and it may be laid down as a cer- 


tain truth, that a ſovereign is not obliged to tolerate an 
-_ 
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abuſe ſo p 
ciety. | 
ther EW chan eriqingl, or. boſe e en * 
no great importance to the tranquillity of ſociety; the 
houſe of an unbaſſador may indeed ſerve as an aſylum to 
ſuch, and it is better that delinquents 3 
be ſuffered to eſcape, than to expoſe the am 
quent moleſtations, under pretence of 3 ſearch after 3 
and thus involve the Rate in any difficulties which might | 
ariſe from ſuch proceedings. And an ambaſſador's houſe 
being re of. the ee juriſdiction, no magi- 
e or other ſubordinate officers, are 
in any eaſe to cuter it by their own authority, or to ſend 


unleſs it be on occaſions: of @ 
gublic welfare is in danger, 
and which wii kun er concerns a point 
of ſuch weight and delicacy; whatever affects the right and 
glory of a foreign power; whatever m 
with that power; is td be laid immediately before. the. ſo- 
vereign, and regulated by himſelf or on his orders, by his 


. council of ſtate. Thus a ſovereign. is to determine how 


far the right of aſylum, which an ambaſſador attributes to 
his houſe, i is ti be regarded; and if the delinquent 85 ſuch _ 
that his detention br puniſhment is-of great. importan 
the ſtate, the prince is not to be with-held by adden a 
tion of a privilege whic was never given far the detriment | 

and ruin of ſtates, In the year 1726, the famous Duke 
de Ripparda having ſheltered himſelf in the houſe of Lord- 
Harrington, ambaſſador from England, the council of Caf- | 
tile decided, & That he might be taken out of it, even by 
« force ; ſince, otherwiſe, what had been ſettled for main 5 
* taining a more connected correſpondence. betwixt ſoye 

« reigns would, on the contrary, turn to the ruin and 
deſtruction of their authority. Thus were the privi- 
« leges granted to the houſes of atnbaſſadors merely. for 


| © common treſpaſſes, extended to the ſubjects, who had 


» 


4 the moſt pernicious, and the moſt de 
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« been dejſttories of we finaries, forces and 


che ſtate, whity they had failed in the duties of their 


« miniſtry; it would be intfödueing 2 uſage, of all others 
mental to all the 


"25 powers on earth, who, according to this maxim, would 


5 119. 
Exemption of 
an ambaſſador's 
coaches. 


be found not only to ſuffer, but even to ſee ſupp 


Wat" their court, all who were contriving their deſtruc- 
© tion®( a). Nothing could be” » wa on "WH bead th 


 priater” truth and judgement. © 


The abuſe of "exemption. -his 2 3 


ther than at Rome, where the ambaſſadors of crowned 
beads claim it for the whole wart 
ſtands. The popes, once ſo formidable to ſovereigns, have 
for above two centuries been in their turn under a neceſſit 
of dealing tenderly with them. It is in vain they have 


in which their houſe 


+4. 


endeavoured to ſuppreſs, or at leaſt to reduce within proper 
limits, an abuſive Privilege,” for "which the molt ancient 
| cuſtom i is no valid plea, againſt juſtice and reaſon. 
An ambaſſador's coaches and carflages are equally pri- 
Viteged' with his houſe, and for the fame reaſons: to my” 
them i is an attack on the ambaſſador himſelf, and the ſo 


reign whom he repreſents. They are independent of all 


ſubordinate authority; no guards, commiffioners, magiſ- 
trates, or their inſtruments, 'are' to ſtop and ſearch them 
without a ſuperior order; but here, as With regard to the 


houſe, the ablüſe is not to be confounded with the right, 
It would be abſurd chat a foreign miniſter ſhould have the 
power of conveying off in his coach a criminal of impor- 
tance, whom it highly concerned the ſtate to ſecure, and 


this under the very eyes of the ſovereign, who thus would 


ſee himſelf denied in his own kingdom and court ? Where 


is the ſovereign who would ſuffer this? The Marquis de 
FonTEXAY, ambaſſador frotn France at Rome, ſheltered 
the Nespolitan exiles and rebels, and at laſt was for car- 


0 beware, de M. T Abe de Mox-Toon, T. x. 
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is 
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rying them out of Rome. in- his. coaches, but at the city gate 

guard, and the Neapolitans conveyed to priſon. The am- 
baſſador ſharply complained of it; but the pope anſwered, 
„That he had given orders for ſeizing thoſe whoſe eſcape 
« the ambaſſador; had, favoured; that ſince he took the . 
liberty of protecting villains and criminals of all kinds 
« within the eccleſiaſtical ſtate, he who was ſover einn 

„ ſhould at leaſt be allowed to: lay hold of them again 
« whenever they could be met withz 45 the, rights and 

1 ' privileges of ambaſſadors. were not to be cartied to ſuch a 
« « height.” The ambaſſador replied, That it would not 

boured* the pope's ſubjects, but onlx 


« from the perſecutidns of che Spaniards (2). This mi 5 15 
niſter, in his antwer, 1 885 oy wut had he made uſe 
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ranks have complined.of heir being 1 5 | . 4 
The perſong; in e ee 8 retinue mm of his. . 


'F, ke pin HE 
old; dor's retinue. k 


curkinh in 5 exerciſe of 2 u N n 

at preſent, 4 are jy every where received} = TOI by | 
1 ba: 7 N 46+ © 3.$-< el 1 
The ebe e 8 N is intimately united to ls, * te anda __ 
-_ more 3 ee to him than any other eon * ; 


wich in due eaſe * 4 85 8 
affronting che ambaffador. For theſe moſt courts have 
a fixed ceremonial. The regard due to the ambaſſador 
communicates ff eee to og eee r 
partake of his immur 
The ambaſſador's = AO as of is nette, bit 
? the ſecretary of the embaſſy has his commiſſion from the 
ſoovereign himſfelf, which makes him a#kind of public 
miniſter, and he in himſelf is protected by the law of ra- 

tions, and enjoys immunities independent of the ambaſſa- 
dor; to whoſe» orders he is feel but imperfectiy ſub- 
jected, ſometimes not at air a are, according w th 
determination of their common m: | 

5 123 © Courjers ſent or receſded by an amber, his papers, 
Of the ambaſte- letters, and diſpatMiegy all eſſentially belong to the embaſſy, 
and difparches. and eorlſequently are to Be facrtd; as without a regard to 

mtmem the eat could not obtainflits lawful ends, nor 

e TONE his GG proper ſecu- 


ä ct bf ee, 
he ee eee, e rh interrogatel 


manner of licentiouſneſs. T 
inveſted with all the authority neceſſary for n Goth e 
in order: ſome will have this authority to inelude even . 


murder, which cauſed a great noiſe amomg the people 


* |Engiahd 
breaſw to extend the ambaſſador's power over his retinue to 


1 AND: ends res 1 . 2 
The . 66 a foreign eter recs eg We 3 9 
pendent of the juriſdiction of the country, eannot be taken — 


into cuſtody or puniſned without his conſent; yet were it over ige 5 1 
highly improper that they ſhould- enjoy an abſolite inde- $ MS 


naue an "he enen 0 


life and death. When the Marquis de Roſny, afterwards 


Duke de Sully, was was in England as ambaſſador extraordinary 7 
from France, a gentleman. of his retinue committed a 


of London. The ambaſſador aſſembled ſome French 
noblemen who attended him, tried the murderer, and 


ſentenced him to lofe his head. He then acquainted 
' the Lord Mayor of London, that he h 
ml, and deſired officers and an execuitioner ; but aſter- 
wards conſented to deliver up the crithindl to che Engih, 


tried the crimi- 


that they might proceed as they thought proper; and M. 


c de eee the TIEN enn a nig he | 
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ſuch à degree; and the Marquis de Roſny was thoroughly 
aſluted of his maſter's approbation; but in general the am- 
baſſador is to be ſuppoſed to have only a coercive power, 
that he may keep his dependents in order by confine- 
ment and other penalties, ſuch as are not capital or inſa- 
mous. He may puniſh the faults committed againſt him- 
ſelf and his maſter's ſervice, or ſend the delinquents to 
their ſovereign, in order to their being | puniſhed. © But 
ſhould his people become guilty towards ſociety, by crimes = 
deſerving a ſevere puniſhment, the ambaſſador is to diftin= 


adoration ado” ooo... 40 : 
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„ and moſt dee Ken ee the. reer is to 8 them, 


wh chat they may be delivered into the hands of juſtice. As 


3 


2 


A leges reſerved to the ſovereign, too tender and important ' 


_ miniſter reſides, he may try the criminal, and on f 


ale. of his nation, if they have offended the ſovereign 


© of the, country, or committed any of thoſe atrocious ac- 


tions, the puniſhment., of which concerns all nations, and 


| whom for that reaſon it is uſual, among nations to claim 


and deliver them up; why ſhould he not give them up to 
the nation requiring their puniſhment ? If the fault be of 


another kind, he is to ſend them back to their ſovereign. 


where the caſe is dubious, the - ambaſlador is to 


. keep the criminal in irons till he receives orders from his 


court? But if he paſſes a capital ſentence on the criminal, 


I do not think he can execute it within his houſe; an ex- 
ecution of this nature being an act of territorial ſuperiority 


belonging only to the ſovereign of the country. And if the 
ambaſſador, together with his houſe and houſhold, be re- 


- puted out of the country, it is but a mode of expreſſing his 


independency, and all the rights neceſſary to the layful 
ſucceſs of the embaſſy. This fiction cannot imply privi- 


to be oommunicated to a ſtranger, and not meceſſſry to the 
ambaſſador for the worthy diſcharge of his embaſly. 11 
the offence be againſt the ambaſſador or againſt the ſervies | 


of his maſter, the ambaſſador may ſend the delinquent; to 


his ſovereign... If the crime concerns the ſtate where the 


him guilty of death, he is to give him 2 — 


| the: country, as did the Marquis of Roſne. * 


When the commiſſion of an 9 is at an 1 


Line the Abbe when he has terminated the affairs which brought him, 
an ambafſador 


when he is recalled or diſmiſſed; in a word, when: he is 
obliged to go away on any account whatever, his functions 


5 ceaſe; but his privileges and rights do not expire at the 


ame ü, FF 


he En Q.. RI nn £55 48 
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departs by reaſon of a war kindling” between. his maſter e 
and the ſovereign at whoſe court he was negotiating, a 
ſufficient time is allowed him for his ſafe departure. And 

if he returns by ſea, and ſhould happen to be takeh in the 

_ paſſage, he would be immediately 888 as wee not 0 =o 
lawfally be detained, _ 1 


| eſpecially if the ſucceſſor of the deceaſed prince be the 
natural and neceſſary ſucceſſor ; ; becauſe the authority 


his name. Yet he continues during the interval the mi- 


I do not pretend to have given a perfect, full, and complete 
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pa ie whom he” is e 


than at his coming. Accordingly when an 


For the ſame reaſons the ambaſſador's 8 lub A of | 
cares 


even when the activity of his miniſtry becomes "ſuſpended, when credenga © 1 L 


and he ſtands in need of freſh powers. This caſe happens fu letters are . 
by the death of the prince whom the miniſter repreſents, 5 
or of the ſovereign at whoſe court he reſides. + On either 
occaſion the miniſter muſt have freſh credentials. Though 
it is leſs neceſlary in the latter caſe than in the former, 


whence the migiſter's power flowed, ſtill ſubſiſting, it is 
eaſily conceived that he remains in the ſame quality with | 5 
the new ſoverei gn; but if the miniſter's maſter is no more, 

his powers expire, and the ſucceſſor? s credentials are abſo- 
lutely neceſſary for authoriſing him to ſpeak, and act in 


niſter of the nation, and as ſuch he is to enjoy the right [ie . 
and honors annexed to that character. | 
At length I have reached the end Sk my 3 career, MY 27 


treatiſe of the law of nations; it was not indeed my de- 
ſign, and in fo vaſt and rich a ſubject, it would have been 
preſuming too much on my abilities. I ſhall think I have 
done a great deal, if my principles are approved by intel- 
ligent perſons as ſolid, luminous, and ſufficient to give a 
proper ſolution of the queſtions that ariſe in particular. 
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